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William  Holden  v.  Pennsylvania  Railroad,  Appellant. 

[Marked  to  be  reported.] 

NegUgence^RaUroads^Orossings^**  Slop,  look  and  listen^ 
Where  a  collision  takes  place  at  the  moment  when  a  person,  either  on 
foot  or  in  a  carriage,  goes  upon  a  railroad  track,  he  cannot  recover,  no 
matter  what  his  testimony  may  be  as  to  stopping,  looking  and  listening, 
because  the  fact  of  the  immediate  collision  conclusively  proves  that  he  did 
not  exercise  his  senses  as  to  the  approaching  train. 

In  an  action  to  recover  damages  from  a  railroad  company  for  personal 
injuries  suffered  by  plaintiff,  in  consequence  of  a  collision  at  a  railroad 
crossing  of  a  highway  on  which  the  plaintiff  was  riding  in  a  caniage,  it  is 
the  duty  of  the  court  to  give  binding  insfructions  for  the  defendant  where 
the  only  evidence  that  the  carriage  was  stopped  and  plaintiff  looked  and 
listened,  is  the  plaintifTs  own  testimony,  which  is  flatly  contradicted  by 
the  testimony  of  the  driver  of  the  carriage  and  by  four  other  disinterested 
witnesses  who  saw  the  occurrence. 

Trial—Improper  remarks  of  counsel— Withdrawal  of  juror. 
Where  improper  remarks  of  counsel  are  brought  before  the  court  by  an 
affidavit  in  support  of  their  verity,  such  affidavit  becomes  part  of  the  rec- 
ord, upon  the  allowance  of  an  exception  and  the  refusal  of  the  court  to 
witiidraw  a  juror,  fur  the  causes  stated  in  the  affidavit,  may  be  assigned 
as  error. 

Courts— Juries— Verdicis— Setting  aside  verdicts. 

When  juries  are  so  palpably  regardless  of  their  duty  and  of  the  sanctity 

of  their  oaths,  that  they  permit  their  verdicts  to.  be  rendered  in  obedience 

to  their  prejudices  or  their  sympathies,  the  trial  court  should  deal  with  them 

in  a  firm  and  decisive  manner,  and  should  reject  their  erroneous  verdicts 
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2  HOLDEN  V.  PENNA.  R.  R.,  AppeUant 

Syllabus— Sfcatement  of  Facto.  [169  Pa. 

without  the  least  hesitation  and  delay.    Otherwise  the  administration  of 
justice  is  brought  into  public  contempt  and  dishonor. 

Argued  April  18, 1895.  Appeal,  No.  269,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Luzerne  Co.,  Oct.  T.,  1889, 
No.  1036,  on  verdict  for  plaintiff.  Before  Stbrrett,  C.  J., 
Green,  Williams,  McCollum  and  Mitchell,  J  J.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries  received 
by  plaintiff  at  a  ittilroad  crossing  of  the  highway  on  which  plain- 
tiff was  riding  in  a  carriage.     Before  Lynch,  P.  J. 

At  the  trial  it  appeared  that  on  the  morning  of  Aug.  31, 
1888,  Rev.  William  Holden,  rector  of  St.  Peter's  church,  Haz- 
leton,  accepted  an  invitation  extended  to  him  by  Mrs.  J.  G. 
Hayden,  one  of  his  congregation,  to  ride  in  her  phaeton,  four 
or  five  miles  into  the  country  upon  some  business  connected 
with  the  church.  The  hoi-se  was  driven  by  Mrs.  Hayden.  The 
accident  occurred  at  a  grade  crossing,  known  as  Cranberry 
crossing,  about  three  quarters  of  a  mile  from  Hazleton,  Plain- 
tiff testified  that,  before  they  went  upon  the  tracks,  the  carriage 
was  stopped,  and  he  looked  and  listened  for  an  approaching 
train.  Mi's.  Hayden  testified  that  the  carriage  did  not  stop, 
and  four  witnesses  who  saw  the  occurrence  corroborated  her 
testimony.  The  testimony  of  the  plaintiff,  of  Mrs.  Hayden, 
and  of  the  witnesses  who  saw  the  occurrence,  is  quoted  at  length 
in  the  opinion  of  the  Supreme  Court: 

After  John  T.  Lenahan,  Esq.,  one  of  plaintiff's  counsel  had 
addressed  the  juiy,  and  before  the  charge  was  begun,  the  fol- 
lowing paper  was  presented  to  the  court : 

"The  defendant  respectfully  requests  the  court  to  instruct 
the  jury : 

*^1.  That  counsel  for  the  plaintiff  misbehaved  himself  in 
stating  to  the  jury,  as  follows :  '  If  ever  corruption  was  resorted 
to  in  a  case,  this  is  the  case.' 

"  That  there  is  no  evidence  in  the  case  showing  or  tending 
to  show  that  coiTuption  has  been  resorted  to. 

"2.  In  stating  to  the  jury  that  'It'  (meaning  the  crossing) 
'  was  a  death-ti*ap  put  there  by  these  men '  (meaning  the  defend- 
ants) 'for  the  purpose  of  taking  the  lives  of  their  fellowmen.' 

*'  3.  In  arguing  to  the  jury  that  the  crossing  was  dangerous 
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after  agreeing  to  defendant's  point  that  the  duty  of  guarding 
the  crossing  belongs  to  the  Lehigh  Valley  Railroad. 

"4.  In  stating  to  the  jury  that  *  only  one,  indeed,  had  an 
interest  in  having  the  barn  disappear,  that  was  the  Pennsylvania 
Railroad.  Its  being  taken  down  would  damage  but  one  person, 
one  to  be  benefited.  A  body  of  men  capable  of  taking  the 
barn  down  were  capable  of  fixing  the  foundations  at  any  spot 
that  would  suit  the  purpose  of  the  case.'  There  being  no  evi- 
dence that  the  defendant  had  in  any  way  interfered  with  the 
bam  or  its  foundations. 

^^5.  In  saying  that  the  witness,  *•  Gaboon,  is  a  fellow  bumming 
around  the  town.  The  dollar  he  expects  to  get  is  the  only 
dollar  he  has  earned  in  many  a  year.*  And  in  calling  him  a 
*  bummer.' 

"  6.  In  calling  the  company's  detective  a  ghoul  with  a  human 
face,  but  the  heart  of  a  beast. 

"7.  In  saying  that  *she'  (Mary  Matthews,  meaning),  *was 
flayed  by  this  ghoul  in  the  newspapere.'  Meaning  detective 
Heffernan,  when,  in  point  of  fact,  there  was  no  evidence  of  any 
such  thing. 

"8.  In  stating  as  follows:  *They'  (the  defendants,  mean- 
ing) *  may  bully  the  venal,  but  the  day  has  come  when  they  must 
cease  the  attempted  sj'^stem  of  terrorizing  witnesses  who  swear 
against  them,'  in  absence  of  evidence  that  any  such  thing  has 
been  done. 

"9.  In  stating  as  follows :  *  Hughes  and  Gaboon  are  lying 
with  a  hope  of  being  paid  for  their  dishonest  and  dastardly 
service.  These  two  infamous  perjurere  should  be  avoided.  It 
becomes  your  duty  and  mine  to  stamp  those  perjurers,  as  the 
tools  of  a  company — They  are  infamous  birds  of  prey.' 

"  10.  In  saying  (the  defendant's  witnesses,  meaning), '  These 
scoundrels  that  have  gathered  together  shall  not  be  successful 
until  they  have  been  scourged  by  the  heavy  hand  of  justice.' 

^^  11.  In  abusing  Mrs.  J.  G.  Hayden,  as  appears  in  the  notes 
taken  by  the  stenogittpher. 

"  H.  W.  Palmbb,  Attorney  for  Defense. 
"  Luzerne  County,  m. 

"H.  W.  Palmer,  being  duly  sworn,  saith,  that  the  above 
extracts  from  the  remarks  of  J.  T.  Lenahan,  Esq.,  to  the  jury 
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in  the  above  stated  case  are  correct  and  were  taken  down  at 
the  time  of  their  delivery,  by  deponent 

«H.  W.  Palmbb." 

^^  Sworn  and  subscribed  before  me,  this  14th  day  of  Decem- 
ber, 1898. 

"  J.  C.  Wbgand,  Prothonotary. 
"PerS.  E.  Innes." 

Defendant's  counsel  upon  presenting  the  above  paper  re- 
quested the  coui*t  to  withdraw  a  juror  and  continue  the  case, 
on  the  ground  that  the  counsel  for  plaintiff  had  misbehaved 
himself.  The  coui-t  refused  the  request,  and  sealed  a  bill  for 
defendant.  [6] 

The  court  charged  in  part  as  follows  : 

^^  It  is  not  enough  that  the  defendant  be  negligent  and  that 
such  negligence  caused  the  accident.  If  it  be  shown  in  this 
case  that  the  plaintiff,  Mr.  Holden,  was  guilty  of  negligence, 
however  slight,  which  contributed  to  the  accident,  he  cannot 
recover.  The  law  in  this  state  is  well  settled,  and  has  been  for 
many  yeai-s  past,  that  a  traveler  upon  a  public  highway  who  is 
about  to  cross  a  railroad  must  fii'st  stop  (not  slack  up),  look 
both  ways,  up  and  down  the  track,  and  listen  for  approaching 
danger.  There  is  no  exception  to  the  rule.  I  speak  now,  of 
course,  of  a  case  of  this  character.  If  this  were  Mis.  Hayden's 
case,  and  she  had  testified,  as  she  has  here,  that  she  did  not  stop, 
look  or  listen  before  crossing  the  track,  she  could  not  recover 
damages  from  the  defendant.  But  this  is  not  Mrs.  Hayden's 
case,  but  the  Rev.  Mr.  Holden's.  Mr.  Holden  was  her  invited 
companion.  The  phaeton  and  horse,  by  which  they  were  travel- 
ing, if  you  believe  the  evidence  of  Mrs.  Hayden  and  there  is 
nothing  to  contradict  it,  belonged  to  her.  Mr.  Holden  was  a 
passenger  or  a  companion  without  hire.  The  conveyance  was 
not  that  of  a  common  carrier,  it  was  private.  Under  such  cir- 
cumstances, if  Mrs.  Hayden  had  been  guilty  of  the  negligence 
of  which  she  says  she  was  guilty,  by  driving  upon  the  railroad 
without  stopping,  and  if  the  plaintiff  in  this  case  did  not  know 
or  had  not  been  informed  at  the  top  of  the  hill  that  there  was 
a  railroad  crossing,  the  negligence  of  Mrs.  Hayden  would  not 
defeat  the  action  of  Mr.  Holden.  In  other  words,  it  would  then 
be  the  negligence  of  Mrs.  Hayden  and  the  railroad  company, 
and  Mr.  Holden  would  upon  proper  proof  have  a  right  to  re- 
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cover  from  either.  But  in  this  case  it  is  in  evidence  that  al- 
though Mr.  Holden  had  not  been  upon  the  road  before,  he  was 
informed  at  the  top  of  the  hill  that  there  was  a  raih-oad  cross- 
ing and  that  it  was  a  bad  place,  and  he  was  on  the  lookout  for 
the  approach  of  trains  of  cars. 

^^  Under  such  circumstances  (I  am  not  speaking  now  of 
whether  he  did  stop,  look  or  listen  at  all),  it  was  his  duty  to 
have  either  left  the  caniage  or  have  it  stopped.  With  such 
knowledge,  being  carried  gratuitously  by  Mrs.  Hayden,  he  was 
bound  to  see  that  the  carriage  was  stopped  before  crossing  the 
track.  Did  the  plaintiff  stop,  look  and  listen  at  the  time  they 
were  about  to  cross  the  railroad  track?  The  court  instructs 
you  that  the  stop  at  the  top  of  the  hill,  nearly  800  feet  from 
the  crossing,  was  not  sufficient.  The  stop  must  be  at  a  time 
when  they  are  about  to  cross.  The  evidence  of  the  plaintiff 
is,  substantially,  that  they  stopped  fii*st  at  the  top  of  the  hill, 
that  they  drove  down  the  hill  and  to  within  about  fifteen  or 
eighteen  feet  of  the  railroad,  and  before  attempting  to  cross  the 
track  Mi's.  Hayden  stopped  the  horse  again  and  that  he  fii^t 
looked  to  the  right,  that  is,  to  the  west,  in  the  direction  in 
which  the  ti-ain  finally  came,  and  having  seen  no  danger  or  any 
train  approaching  from  that  direction,  he  looked  to  the  left  over 
the  shoulder  or  back  of  Mrs.  Hayden ;  that  he  saw  nothing  ap- 
pi*od!bhiiig  upon  the  tiack  from  that  side ;  that  then  something 
was  said  about  all  right,  and  that  the  horse  was  started.  About 
the  time  the  fore  part  of  the  horse  was  upon  the  track  he  felt 
the  approach  of  impending  danger,  and  the  horse  was  struck 
by  the  locomotive. 

^'  Did  the  plaintiff  stop  at  or  about  that  distance  from  the 
track?  You  have  the  evidence  before  you  of  several  witnesses 
who  testified  that  he  did  not,  and  Mi-s.  Hayden  also  testified 
that  he  did  not  stop.  On  the  other  side  you  have  the  positive 
evidence  of  the  plaintiff  that  he  did — that  they  did  stop  before 
crossing. 

^^  [In  so  far  as  this  bitinch  of  the  case  is  concerned,  if  you 
shall  determine  that  the  conveyance  was  stopped  at  that  place, 
that  the  plaintiff  did  look  up  and  down  the  road,  that  he  did 
listen  for  approaching  train,  heard  none,  saw  none,  heard  no 
signal  and  that  no  signal  was  given,  then  he  did  his  duty.]  [1] 

^^It  is  contended  by  the  defendant  tliat  even  though  the  con- 
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veyance  was  stopped  at  that  point,  say  in  the  neighborhood  of 
fifteen  or  eighteen  feet  from  the  crossing,  that  still  the  plaintiff 
is  not  entitled  to  recover.  That  under  the  evidence  in  this  case, 
if  the  conveyance  was  stopped  at  the  point  indicated,  and  that 
he  did  look  to  his  right  or  west  along  the  track,  that  he  must 
necessarily  have  seen  the  approaching  train.  You  will  remem- 
ber the  calculations,  figures  and  distances  given  by  the  different 
witnesses  where  a  train  could  be  seen,  from  that  point,  and  also 
the  alleged  discrepancies  and  contradictions.  If  you  shall  de- 
termine, as  a  matter  of  fact,  that  the  plaintiff  did  stop,  look 
and  listen  at  the  point  indicated,  and  that  there  was  a  plain 
unobstructed  view  of  an  approaching  train  for  a  long  distance, 
then,  as  stated  by  the  Supreme  Coui*t,  he  cannot  deny  that  he 
saw  what  his  eyes  must  have  seen  if  he  had  looked,  or  what  his 
ears  must  have  heard  if  he  listened." 

Defendant's  points  were  among  others  as  follows : 

'*  5.  It  was  the  imperative  duty  of  the  plaintiff  to  stop,  look 
and  listen  at  the  point  at  which  he  could  see  and  hear,  before 
crossing  the  track,  and  if  the  jury  believe  from  the  evidence 
that  he  did  not  do  so,  he  cannot  recover  in  this  case.  Answer  : 
The  point  is  affirmed,  with  this  qualification,  that  if  there  was 
such  a  place,  then  it  was  his  duty  to  stop,  look  and  listen  at 
that  place.  It  is  for  the  jury  to  say  whether  there  was  such  a 
place  or  not.  [2] 

^'  8.  That  under  the  circumstances  of  this  case  aa  shown 
by  the  evidence,  no  presumption  of  negligence  can  arise  from 
the  rate  of  speed  of  the  train.  Answer :  The  point  is  nega- 
tived. [3] 

"  4.  That  under  the  testimony  of  the  plaintiff,  he  stopped  to 
look  and  listen  at  a  point  where  he  must  have  seen  and  heard 
the  approaching  train,  if  he  looked  and  listened  at  all,  and  there- 
fore to  advance  upon  the  track  was  negligence  on  his  part,  and 
the  plaintiff  cannot  recover.  A7i8wer:  I  decline  to  affirm  the 
point.  [4] 

"  8.  That  under  all  the  evidence  in  the  case  the  verdict  should 
be  for  the  defendant.     Answer :  The  point  is  refused."  [6] 

Verdict  and  judgment  for  plaintiff  for  110,000.  Defendant 
appealed. 

Errors  assigned  were  (1-6)  above  instructions,  quoting  them. 
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H,  W,  Palmer^  Wm.  0.  Price  with  hira,  for  appellant. — 
The  charge  was  inadequate:  Peii*son  v.  Duncan,  162  Pa.  187 ; 
Penna.  Land  Co.  v.  Harris,  101  Pa.  80 ;  Penn  Iron  Co.  v.  Dil- 
ler,  17  W.  N.  C.  9. 

The  court  should  have  withdrawn  a  juror  and  continued  the 
case.  Any  misconduct  of  counsel  in  closing  argument  which 
tends  to  prejudice  the  minds  of  the  jury,  turn  them  away  from 
a  consideration  of  the  true  facts  and  mislead  them  into  a  ver- 
dict based  upon  assertions,  and  not  evidence,  is  ground  for  with- 
drawing a  juror. 

It  is  vain  for  a  man  to  say  that  he  looked  and  listened,  if,  in 
despite  of  what  his  eyes  and  ears  must  have  told  him,  he  walked 
directly  in  front  of  a  moving  locomotive :  Penna.  R.  R.  v.  Bell, 
122  Pa.  64;  Carroll  v.  Penna.  R.  R.,  12  W.  N.  C.  848;  Mar- 
land  V.  Pittsburg  &  L.  E.  R.  R.,  123  Pa.  487  ;  Moore  v.  R.  R., 
108  Pa.  349 ;  Mooney  v.  R.  R.  Co.,  26  Pa.  244 ;  Aiken  v.  R. 
R.  Co.,  130  Pa.  380 ;  Ii-ey  v.  R.  R.,  132  Pa.  563 ;  Kraus  v.  R. 
R.,  139  Pa.  272;  Hauser  v.  R.  R.,  147  Pa.  440;  Ash  v.  R.  R., 
148  Pa.  133 ;  Myers  v.  Railroad,  160  Pa.  386  ;  Urias  v.  R.  R., 
152  Pa.  326 ;  Newhard  v.  R.  R.,  153  Pa.  417  ;  Lees  v.  R.  R., 
154  Pa.  46;  Smith  v.  R.  R.,  160  Pa.  117. 

William  Drayton^  John  T.  Lenahan  and  Alex.  Famham  with 
him,  for  appellee. — The  question  as  to  the  weight  of  the  evidence 
was  for  the  jury  and  for  the  court  below :  Sampson  v.  Com.,  5 
W.  &  S.  385 ;  Shaffer  v.  Clark,  90  Pa.  94. 

The  jury  are  the  exclusive  judges  of  the  credibility  of  the 
witnesses  and  the  weight  of  their  testimony :  Shellabarger  v. 
Nafus,  15  Kans.  547 ;  Calvert  v.  Carpenter,  96  111.  63 ;  Fort 
Wayne  etc.  R.  R.  v.  Husselman,  65  Ind.  73 ;  Reeve  v.  Dennett, 
137  Mass.  315 ;  Thatcher  v.  Traction  Co.,  166  Pa.  66 ;  la- 
quinta  v.  Citizens  Traction  Co.,  166  Pa.  63 ;  Goldstrohm  v.  Stin- 
ner,  155  Pa.  28 ;  Ely  v.  R.  R.,  158  Pa.  233 ;  Arnold  v.  R.  R., 
161  Pa.  1 ;  Kohler  v.  R.  R.,  135  Pa.  357 ;  R.  R.  v.  Alvord,  128 
Pa.  42 ;  Keng  v.  B.  &  O.  R.  R.,  160  Pa.  644 ;  Baker  v.  Gas  Co., 
157  Pa.  593 ;  R.  R.  v.  Coon,  111  Pa.  430 ;  Mitchell  v.  Mitchell, 
18  W.  N.  C.  439. 

A  judgment  will  be  affirmed,  though  the  charge  might  give 
the  impression  to  the  jury  that  the  defendant's  evidence  was 
more  worthy  of  credit  than  that  offered  by  the  plaintiff :  Gmntz 
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V.  Price,  180  Pa.  415;  McKnight  v.  Matthews,  10  Cent.  L.  J. 
287. 

The  court  properly  refused  to  withdiaw  a  juror :  Thompson 
V.  Stevens,  71  Pa.  161 ;  Fulmer  v.  Com.,  97  Pa.  503  ;  Com.  v. 
Hanlon,  8  Phila.  428 ;  Thompson  on  Trials,  sec.  978 ;  Thomp- 
son V.  Barkley,  27  Pa.  268. 

Opinion  by  Mk.  Justice  Green,  May  80, 1895 : 
This  was  an  action  to  recover  damages  for  personal  injuries 
suffered  by  the  plaintiff  in  consequence  of  a  collision  which 
occurred  at  a  i-ailroad  crossing  of  a  liighway  on  which  the  plain- 
tiff was  riding  in  a  carriage.  The  plaintiff  being  examined  as 
a  witness  on  his  own  behalf,  described  the  occuiTcnce  of  the 
accident  thus : 

"  We  stopped  at  this  place  which  was  at  the  top  of  the  hill 
and  looked,  and  looking  down  we  perceived,  or  at  least  I, 
speaking  for  myself,  perceived  a  railroad  ti-ack  and  at  the  time 
we  stopped  Mrs.  Hayden  made  this  remark — objected  to. 
Q.  What  did  you  do  then  ?  A.  We  proceeded  on  our  way. 
Q,  Were  you  walking  or  driving?  A.  We  were  driving. 
Q.  Who  was  driving?  A.  Mrs.  J.  C.  Hayden  had  the  reins. 
Q.  Was  it  a  double  horse  vehicle  or  one  horse?  A.  No,  sir, 
one  horse.  Q.  Go  right  on  now?  A.  We  went  down  this  hill 
and  came  to  within  fifteen  or  eighteen  feet  of  the  ti-ack  which 
crossed  the  highway  upon  which  we  were  going  towards  Mfc. 
Pleasant,  and  at  that  distance  we  stopped  and  I,  looking  to- 
wai*ds  the  right,  to  see  if  there  were  any  indications  of  a  rail- 
road train  or  might  be  possibly  one  of  those — I  have  forgotten 
the  name  of  them — a  loose  oar  for  the  want  of  a  better  name — 
and  looking  toward  the  left,  which  would  be  over  Mi-s.  J.  C. 
Hayden,  who  sat  on  my  left,  I  said  to  her,  *  all  right,'  and  we 
started ;  and  the  hoi'se's  head  and  seemingly  his  front  feet  got 
on  the  track,  when,  as  it  might  be  said,  momentarily,  some- 
thing, instinct  or  otherwise,  impressed  me  and  my  head  turned 
about  and  I  saw  the  train  upon  us.  I  then  giabbed  the  reins 
from  her  hand  and  endeavored  to  pull  the  horse  back  to  the 
best  of  my  ability  so  as  to  aveit  the  force  of  the  blow.  That 
was  the  incident  so  far  as  the  accident  was  concerned.  Where 
I  lay  after  that  I  can  scarcely  tell  at  this  moment  but  I  know 
that  there  were  pei-sons  about  me.    Dr.  Furst  came  to  me  and 
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told  me  tliat  my  leg  was  broken.  .  .  .  Q.  From  the  time  you 
left  the  top  of  the  hill  what  did  you  do  on  the  way  down  from 
the  hill  down  to  the  railroad  ?  A.  I  was  on  the  alert  watch- 
ing for  the  train.  .  .  .  Q.  When  you  got  to  the  bai-n  what  did 
you  do  this  day  ?  A.  When  we  got  to  the  barn,  as  I  say,  I 
was  looking  out  on  the  alert  to  watch  for  any  danger  that 
might  threaten  me,  and  as  we  got  beyond  it  or  a  little  beyond 
it,  we  stopped,  that  is  to  say,  Mm.  Hayden  had  the  reins  in  her 
hand,  she  stopped  the  horae.  Q.  What  did  you  do  when  you 
stopped  the  hoi-se  ?  A.  I  looked  out  toward  my  right  and  I 
saw  a  railroad  track  at  a  distance,  right  before  me  at  the  right 
was  three  houses,  and  there  was  a  turn  which  ran  around  and 
came  out  again,  as  far  as  I  could  see  was  this  track  again. 
Q.  When  you  got  a  little  beyond  the  barn  you  stopped? 
A.  Yes,  sir.  Q.  And  you  looked  ?  A.  Yes,  sir.  Q.  Did  you 
listen?  A.  I  did.  Q.  Which  way  did  you  look  first?  A.  To 
my  right,  in  the  direction  as  I  was  sitting  on  the  right  side  of 
the  carriage.  Q.  Which  way  did  the  train  eventually  come 
fi-om  ?  A.  It  came  from  the  right.  Q.  After  looking  to  the 
right  what  did  you  do?  A.  I  then  looked  to  the  left  being  com- 
pelled to  reach  over  Mrs.  Hayden  who  sat  in  a  measure  bending 
forward  to  see  if  there  was  anything  from  the  left.  Q.  About 
how  far  were  you  from  the  raihoad  track  when  you  stopped 
and  looked  and  listened?  A.  About  fifteen  to  eighteen  feet, 
I  should  say.  Q.  What  did  you  do  after  you  looked  to  your 
left?  You  say  you  looked  to  your  right  and  then  to  the 
left.  What  did  you  do  then  ?  A.  I  says  to  Mi-s.  Hayden,  'all 
right,'  putting  out  my  hand  to  intimate  she  should  go  ahead. 
Q.  Did  you  see  anything  at  all?  A.  I  did  not.  Q.  Did  you 
hear  any  noise  of  a  bell  rung?  A.  No,  sir,  I  did  not.  Q.  You 
got  on  the  ti-ack  did  you.  A.  That  is  to  say  the  hoi'se's  head 
and  front  feet.  Q.  What  was  the  fii'st  thing  that  called  your 
attention  to  it?  A.  The  first  thing  was  a  seeming  intimation 
or  sound  it  might  be  said  of  some  approaching  danger,  one  of 
those  unexplainable  things  in  human  nature  which  might  be 
said  to  warn  a  man,  and  I  then  grabbed  the  reins  from  Mrs. 
Hayden  for  the  purpose  of  pulling  the  horse  back,  recalling  at 
that  moment  a  principle  whioh^---objected  to-^it  was  the  prin- 
ciple which  was  stated  by  Umstead.  Q.  State  what  you  did? 
A.  I  grabbed  the  reins  and  pulled  the  horse  back  as  far  as  I 
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was  able.  Q.  And  what  then  ?  A.  Then  I  was  oast,  so  far  as 
I  can  tell  anything  about  being  cast  at  all,  with  such  a  blow 
against  tlie  tmin,  when  the  injury  which  I  have  received  i-e- 
sulted.  Q.  State  whether  or  not  up  to  that  time  a  bell  had 
rung  or  a  whistle  had  blown  ?  A.  Not  to  my  knowledge,  I 
didn't  hear  it." 

On  cross-examination  he  further  testified:  "Q.  Mrs.  Hayden 
drove  the  horae  all  the  way  from  Hazleton  down  to  the  time 
when  you  were  struck  by  the  locomotive?  A.  Up  to  the  time 
the  engine  came,  when  as  I  say  I  took  the  lines.  Q.  You  took 
the  lines  out  of  her  hands  to  pull  the  horse  back  off  the  track? 

A.  Yes,  sir Q.  You  stopped  fifteen  or   eighteen  feet 

from  the  railroad  ?  A.  Yes,  sir.  Q.  Your  person  or  your  body 
was  fifteen  or  eighteen  feet  away  and  the  horse  was  nearer 
the  track  than  you  were?  A.  Yes,  sir.  Q.  The  horse's  head 
would  have  been  six  feet  or  something  like  that  from  the  rail- 
road? A.  I  should  say  probably  it  would  have  been  more. 
Q.  Six  or  eight  feet?  A.  Yes,  sir ;  probably  eight  or  ten,  some* 
where  in  that  vicinity.  When  I  said  fifteen  to  eighteen  feet 
I  mean  genemlly.  Q.  When  you  looked  you  didn't  see  any- 
thing, and  then  the  horse  was  started  on?  A.  Yes,  sir. 
Q.  Did  Mrs.  Hayden  start  up  the  horse  ?  A.  Yes,  sir.  Q.  She 
was  driving?  A.  Yes,  sir.  Q.  Well  it  didn't  take  the  horse  a 
great  deal  of  time  from  the  time  he  started  until  his  fore  feet 
were  on  the  track?  A.  It  seems  to  me  a  moment.  Q.  Momen- 
tarily ?  A.  Yes,  sir,  it  seemed  to  be.  Q.  The  next  instant  you 
were  struck?  A.  Yes,  sir.  Q.  It  was  just  about  two  moments 
from  the  time  you  started  until  you  were  struck?  A.  A  mo- 
ment, in  the  general  sense  I  suppose  in  the  term  it  is  used.  A 
very  short  time  you  may  say.  I  looked  to  the  right  and  saw 
this  ti-ain  upon  me.  .  .  .  Q.  You  want  to  be  distinctly  under- 
stood as  swearing  that  you  stopped  fifteen  or  eighteen  feet 
away  from  that  track  and  looked  and  listened,  do  you?-  A.  I 
do,  sir." 

As  Mi-s.  Hayden  was  a  participant  in  the  action  which  im- 
mediately preceded  the  accident,  and  as  it  was  she  who  was 
really  driving  the  horse  at  the  time,  it  is  necessary  to  recur  to 
her  testimony  on  the  same  subject,  in  order  to  intelligently  con- 
sider the  question  involved. 

After  saying  that  the  plaintiff  was  riding  in  her  carriage  by  her 
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invitatioD,  and  that  she  was  driving,  she  was  asked :  '^Q.  State 
whether  you  made  any  stop  from  the  time  you  left  Hazleton 
until  you  were  struck  by  the  locomotive  ?  A.  We  did  not  make 
any  stop  at  all  from  the  time  we  left  Hazleton  ;  the  lines  were 
in  my  hand  until  Mr.  Holden  said,  "  My  Godl  there  is  a  locomo- 
tive " ;  we  drove  on  the  track  and  we  wei'e  struck  in  the  midst 
of  the  phaeton  and  the  onl}-^  stop  we  made  was  when  we  landed 
on  the  ground.  Q.  At  what  place  did  the  locomotive  strike 
the  phaeton  ?  A.  On  the  side  of  the  phaeton  on  Mr.  Holden's 
side.  Q.  Did  the  horse  go  on  one  side  and  the  carriage  on  the 
other?  A.  The  horse  went  into  a  mine  hole  about  forty  feet 
the  other  side  and  was  killed  instantly  and  we  went  on  the 
other  side.  ...  Q.  It  has  been  testified  when  you  were  within 
fifteen  or  eighteen  feet  of  the  track  that  the  horse  was  stopped 
and  that  the  plaintiff  looked  and  listened  for  approaching  trains, 
is  that  true?  A.  It  is  not,  we  never  stopped  at  all ;  the  lines 
were  never  out  of  my  hand  until  he  seized  them,  and  that  was 
before  we  had  ever  heard  of  stop,  look  and  listen.  I  had  never 
heard  it  was  necessary  to  do  that." 

It  is  not  necessary  at  this  moment  to  consider  the  other  tes- 
timony upon  this  subject.  It  is  all  in  direct  and  absolute  con- 
flict with  the  plaintiff's  testimony  and  will  be  considered  here- 
after in  its  proper  connection. 

It  is  only  required  now  to  say  that  upon  the  testimony  of 
himself,  and  still  more  strongly  upon  the  testimony  of  Mrs. 
Hayden,  the  case  comes  clearly  within  the  line  of  cases  in  which 
we  have  long  held  that  where  the  collision  takes  place  at  the 
moment  when  the  party  entei*s  upon  the  track  he  cannot  re- 
cover, no  matter  what  his  testimony  may  be  as  to  stopping, 
looking  and  listening,  because  the  fact  of  the  immediate  colli- 
sion conclusively  proves  that  he  did  not  exercise  his  senses  as 
to  the  approaching  tiitin.  We  fii-st  applied  this  rule  to  foot 
passengei-s  in  the  familiar  case  of  Carroll  v.  The  Railroad  Co., 
12  W.  N.  C.  348,  in  which  we  said :  "  It  is  in  vain  for  a  man 
to  say  he  has  stopped,  looked  and  listened,  if  in  despite  of  what 
his  eyes  and  ears  must  have  told  him  he  walked  directly  in 
front  of  a  moving  locomotive."  We  applied  it  in  the  cases  of 
Penna.  R.  R.  Co.  v.  Bell,  122  Pa.  64,  and  Marland  v.  Pitts.  & 
Lake  Erie  R.  R.  Co.,  128  Pa.  487,  in  both  of  which  the  parties 
injured  were  foot  passengei-s  and  in  a  number  of  other  cases 
since  then. 
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In  the  Marland  case  we  said,  ''  On  the  trial  of  this  case  the 
plaintiff  testified  that  he  stepped  upon  the  track  and  was  in- 
stantly struck  and  injured.  It  is  true  he  said  he  looked  up  and 
down  the  track ;  but  it  is  necessarily  true,  also,  that  if  he  made 
use  of  his  eyesight  he  must  have  seen  the  approaching  train. 
He  could  not  possibly  look  along  the  track  in  the  direction  of 
the  approaching  train  and  fail  to  see  it  since  his  presence  on 
the  track  and  the  collision  were  simultaneous." 

This  language  is  precisely  applicable  to  the  plaintiff's  testi- 
mony in  the  present  case.  He  says  he  looked  both  ways  on 
the  track  and  listened  and  saw  and  heard  nothing.  Yet  he 
says  the  moment  the  horse's  head  and  front  feet  were  upon  the 
track  the  train  was  upon  them  and  the  collision  occurred.  Of 
course  if  he  really  exercised  his  eyesight  he  must  have  seen  the 
approaching  train.  He  could  not  possibly  look  along  the  ti-ack 
ill  the  direction  of  the  train  and  fail  to  see  it  since  the  presence 
of  the  horse  on  the  track  and  the  collision  were  simultaneous. 
He  says  he  could  see  the  track  for  150  to  200  feet  from  the 
crossing,  but  the  abundant  and  entirely  uncontradicted  testi- 
mony was  that  at  the  point  from  which  he  looked  a  locomotive 
approaching  could  be  seen  constantly  for  a  distance  of  half  a 
mile.  Either  distance  was  sufficient  to  warn  him  off  the  track 
if  he  had  really  used  his  eyes  to  see. 

Of  course  the  testimony  of  the  lady  who  actually  drove  the 
horse  is  absolutely  fatal  to  the  plaintiff's  claim,  as  she  says  they 
did  not  stop  at  all,  nor  look  nor  listen,  but  drove  directly  on  the 
track. 

Therefore  either  upon  the  testimony  of  the  plaintiff  or  upon 
that  of  the  lady  there  could  be  no  recovery. 

In  the  case  of  Myers  v.  B.  &  O.  R.  R.  Co.,  150  Pa.  386,  the 
same  doctrine  was  applied  to  a  peraon  attempting  to  cross  the 
track  in  a  wagon.  Our  brother  Williams^  delivering  the 
opinion,  said,  "  The  plaintiff  says  he  complied  with  the  rule. 
At  about  fifteen  or  twenty  feet  from  the  track  he  says  he  stop- 
ped his  team,  looked  each  way  along  the  railroad  and  listened ; 
and  that  he  neither  saw  nor  heard  a  train  approaching.  He 
then  drove  on  and  while  upon  the  track  was  struck  and  injured. 
If  this  is  true  he  did  all  the  rule  requires,  and  all  that  was  pos- 
sible to  be  done.  Is  it  true  ?  This  question  the  court  below  left 
to  the  jury,  and  they  promptly  found  that  it  was  true.  .  .  .  The 
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fact  that  four  or  five  seconds  after  he  says  he  looked  and  listened 
he  was  struck  by  a  train  that  must  have  been  plainly  visible 
and  almost  on  him  at  the  time  he  alleges*  he  looked,  is  so  pal- 
pably and  absolutely  irreconcilable  with  the  truth  of  his  state- 
ment that  he  did  stop,  look  both  ways,  and  listen,  before 
driving  upon  the  crossing,  that  it  is  trifling  with  justice  to  per- 
mit a  jury  to  find  tiiat  it  is  true.  Such  a  finding  is  absurd.  It 
is  simply  and  flatly  impossible  that  one  can  stop,  look  and  listen 
for  an  approaching  train  that  is  in  plain  view  and  close  at  hand, 
and  be  unable  to  see  or  hear  it,  if  he  possesses  the  senses  of 
sight  and  hearing." 

In  the  case  of  Urias  v.  Penna.  R.  R.  Co.,  152  Pa.  326,  the 
rule  was  again  enforced  against  a  person  traveling  in  a  wagon 
who  was  sti'uck  and  killed  the  moment  his  horse  stepped  upon 
the  track.  The  previous  decisions  were  recognized  and  reaf- 
firmed. There  is  no  difference  therefore  in  the  application  of 
the  doctrine  as  between  foot  passengei-s  and  carriage  passengers. 
In  either  case  if  the  pei*son  injui-ed  testifies  that  he  stopped  and 
looked  both  ways  and  listened,  and  neither  saw  nor  heard  an 
approaching  train,  yet  if  in  fact  he  is  struck  and  injured  the 
moment  he  or  his  horse  gets  upon  the  track,  it  is  conclusive 
proof  that  he  could  not  have  used  his  senses,  and  he  cannot 
recover. 

In  this  particular  case  the  evidence  against  the  plaintiff's  testi- 
mony in  this  regard  is  simply  overwhelming,  and  it  was  the 
plain  duty  of  the  court  below  to  have  affirmed  the  defendant's 
eighth  point,  '^  That  under  all  the  evidence  in  the  case  the  ver- 
dict should  be  for  the  defendant." 

The  plaintiff's  testimony  that  he  stopped,  looked  and  listened, 
was  not  only  not  corroborated  by  the  testimony  of  a  single  wit- 
ness, but  it  was  most  positively  contradicted  by  tlie  testimony 
of  eveiy  witness  who  was  examined  upon  the  subject.  Mrs. 
Hayden,  who  rode  beside  him  in  the  carriage,  and  who  was 
actually  driving  the  horse  herself,  testified  in  the  most  emphatic 
and  positive  manner  that  there  was  no  stopping,  or  looking  or 
listening  before  driving  on  the  ti*ack. 

Mrs.  Kress,  a  witness  for  the  defendant,  whose  house  was 
close  to  the  highway  and  near  the  crossing,  testified:  '^I  was 
upstairs,  cleaning  upstairs  and  I  heard  the  engine  whistle,  and 
I  ran  to  the  window  to  see  if  any  of  the  children  was  on  the 
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railroad.  ...  I  ran  to  the  window  and  looked  down  the  rail- 
road, and  I  saw  Miss  Mary  Ann  Matthews,  that  drawed  ray 
attention  first ;  she  was  going  towards  old  Cranberry ;  she  was 
on  the  railroad  then.  As  I  was  watching  her  I  saw  this  buggy 
coming  down  the  road,  I  says,  *  there's  a  tmin  coming '  and 
they  seemed  not  to  pay  any  attention  to  me  and  I  called  out 
again.  Mi-s.  Spencer  heard  me  and  she  came  running  to  the 
steps  and  says  *  Oh,  my  1  what's  the  matter?'  and  I  says,  *  There's 
a  train  and  there  goes  a  buggy  down  and  they  will  be  caught.' 
Q.  Were  they  caught?  A.  Yes,  sir,  they  were.  Q.  State 
whether  that  buggy  stopped  from  the  time  you  first  saw  it  until 
it  was  struck  on  the  railroad?  A.  No,  sir.  Q.  Where  was  the 
l>uggy  when  you  first  saw  it?     A.  Right  outside  of  my  gate." 

John  Kress  testified  that  he  saw  the  carriage  pass  when  he 
was  standing  at  the  gate,  but  that  he  paid  no  attention  to  it 
until  he  heard  ;:$ome  one  halloo,  and  on  looking  he  saw  the  train 
strike  the  carnage.  Q.  Did  you  hear  the  ti-ain  whistle  ?  A.  Yes, 
sir.  Q.  Could  you  tell  where  the  train  was  when  it  whistled? 
A.  No,  sir,  I  didn't  see  at  the  present  time.  Q.  You  could  not 
see  it  from  where  you  were  ?  A.  No,  sir ;  I  didn't  look  to  see 
it  where  I  was  standing,  but  they  whistled,  that  is  all." 

Mi's.  Renart  testified,  "  I  was  with  the  child  in  my  arms  stand- 
ing in  the  yard.  There  is  the  fence  and  then  is  m}'^  yard  and 
there  is  the  road,  and  I  saw  the  buggy  come  with  a  lady  and 
gentleman,  and  the  gentleman  was  reading  a  paper  and  the  lady 
was  driving.  They  were  talking  a  little  bit,  laughing  and  talk- 
ing and  laughing.  And  my  boy  was  home,  and  I  said  to  the 
boy,  '  They  will  not  hear  the  tmin  whistling,  they  are  talking,' 
and  then  I  said  '  Hey,  hey,'  and  then  I  see  Mrs.  Kress  running 
out  the  gate  and  she  goes  in  the  street  hallooing,  '  Hey,  hey, 
the  train,'  that  is  what  Mrs.  Kress  says,  I  heard  that  with  my 
eai-s  and  I  thought  she  can  make  the  buggy  stop  and  she  did 
not.  I  saw  they  cannot  stop  and  the  train  bell  was  ringing 
and  I  says,  '  Michael,  better  run,  they  go  to  pieces.'  It  went 
bump  and  the  horse  on  the  other  side  of  the  train  and  I  did 
not  see  the  rest.  I  saw  them  going  high,  and  the  lady  came 
flying  down  and  I  could  not  see  who  it  was,  and  I  was  looking 
and  I  thought  he  was  may  be  on  the  side  with  the  horse.  .  .  . 
Q.  From  the  time  you  first  saw  the  horse  and  wagon  up  to  the 
time  they  were  struck  on  the  railroad,  did  the  horse  stop  at 
all?    A.  No,  sir,  the  horse  did  not  stop." 


Digitized  by 


Google 


HOLDEN  i\  PENNA.  R  R.,  AppeUant  15 

1895.]  Opinion  of  the  Court. 

Mrs.  Spencer  testified :  "  I  was  in  the  shanty  ironing,  and  I 
heard  Mrs.  Kress's  voice  crying  out.  I  was  in  the  shanty  ironing, 
and  I  heard  Mrs.  Kress  cry  out  about  some  people's  going  down 
the  way  and  she  says,  '  Oh,  niy  God  I  they  get  killed,'  and  I  ran 
out  the  shanty  and  I  says,  'Who  is  it?'  and  she  says,  'Some- 
body in  the  buggy.'  And  I  jumped  over  Mrs.  Kress's  fence 
into  the  yard  and  went  to  the  fence  and  shouted  three  differ- 
ent times,  but  they  didn't  take  any  notice,  I  don't  suppose  they 
heard — and  I  stopped  at  the  fence  awhile  and  I  saw  the  train 
approach  the  buggy.  I  turned  back  again  and  sat  on  the  steps. 
It  was  more  than  I  could  do.  I  could  not  go  down  to  the  rail- 
road to  see  what  was  going  on.  Q.  Whether  you  heard  the 
train  approach  before  that  came  ?  A.  Yes,  sir,  I  heard  the  ti-aiu 
whistle  and  I  heard  the  bell  ringing  when  it  was  going  on  the 
railway  below  the  house.  Q.  From  the  time  you  first  saw  this 
horse  and  buggy  until  they  were  struck  did  they  stop  at  all? 
A.  Not  at  all,  sir." 

Frank  Renart  testified :  "  Q.  Was  you  present  at  the  time 
this  accident  happened?  A.  Yes,  sir.  Q.  Where  was  you  at 
that  time?  A.  The  time  they  got  struck  with  the  engine  I 
was  in  the  house.  I  was  just  opening  the  door  and  went  in, 
just  as  I  was  closing  the  door  I  heard  that  crack.  Q.  Did  you 
see  them  before  that  time?  A.  Yes,  sir,  I  saw  them  going 
down  the  road.  Q.  What  were  they  doing,  the  man  and  woman 
in  the  wagon  ?  A.  They  would  be  shouting  and  laughing  like, 
not  coming  to  their  business  at  aU,  they  wasn't  coming  down 
the  way  they  ought  to.  If  they  had  taken  care  of  themselves, 
they  never  would  have  been  struck.  .  .  .  Q.  Where  were  you 
wlien  you  saw  them  first?  A.  On  my  own  porch.  Now  the 
porch  is  taken  away,  part  of  it.  Q.  The  porch  of  your  house  ? 
A.  Yes,  sir,  the  old  house.  I  noticed  them  come  down  to  the 
corner  of  the  upper  fence,  the  tpper  corner  of  the  lot,  I  took 
notice  of  their  coming  all  the  way  down  until  they  passed  our 
house,  and  then  I  turned  around  and  went  in  the  door,  and 
when  I  was  just  about  in  the  door  I  heard  the  shock." 

Samuel  Spencer  testified :  "  I  was  sitting  on  the  back  yard 
fence  watching  the  engine  coming  in.  Q.  Whether  or  not  you 
heard  the  whistle  blow?  A.  I  heard  the  whistle  blow  at  the 
regular  place  where  she  always  blowed  when  she  came  to  the 
houses.    I  heard  her  ring  the  bell  when  she  passed  me.    I  looked 
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over  and  I  saw  the  buggy  between  the  stable  and  the — ^just 
coming  from  behind  the  stable.  They  didn't  stop,  and  I  kept 
watching  them  until  I  saw  the  engine  go  on  top  of  them,  and 
seen  the  horse  on  the  light  hand  side  of  the  road,  and  the  bu^y 
on  the  left  hand ;  the  buggy  struck  a  telegraph  pole  and  drop- 
ped down." 

It  became  necessary  to  make  the  foregoing  citations  from  the 
testimony  because  of  the  defendant's  request  for  a  binding  in- 
struction upon  the  whole  of  the  testimony.  In  our  opinion, 
this  review  of  the  evidence  shows  conclusively  that  the  learned 
court  below  should  have  granted  the  instruction  prayed  for  by 
the  defendant's  eighth  point.  There  was  no  testimony  in  the 
cause  that  the  plaintiff  stopped,  looked  and  listened  before  go- 
ing upon  the  track,  except  the  entirely  unsupported  and  uncor- 
roborated statement  of  the  plaintiff  himself.  That  statement 
was  positively  and  flatly  contradicted  by  the  testimony  of  the 
lady  who  was  driving  the  horse,  and  therefore  had  even  a  better 
opportunity  of  knowing  the  truth  than  the  plaintiff,  and  who 
really  testified  against  her  own  interest  in  making  her  state- 
ment. The  testimony  of  the  plaintiff  was  most  profoundly  af- 
fected by  his  personal  interest  in  the  result  The  very  fate  of 
his  cause  depended  upon  his  individual  testimony,  and  as  his 
claim  for  damages  was  very  large,  and  the  costs  and  expenses 
of  the  trial  were  necessarily  considerable,  it  is  not  possible  to 
conceive  of  a  case  in  which  the  effect  of  a  heavy  pecuniary 
interest  in  the  result  could  exercise  a  more  powerful  influence 
upon  the  mind  of  the  witness,  than  this.  As  the  review  of  the 
evidence  shows,  he  stood  entirely  alone,  not  a  solitary  witness 
corroborated  him  in  the  least  degree  in  this  vital  feature  of  his 
case,  and  of  this  fact  he,  being  the  plaintiff,  was  necessarily 
aware.  We  think  the  learned  court  below,  in  these  circum- 
stances, should  have  carefully  explained  to  the  jury  the  differ- 
ence between  interested  and  disinterested  testimony,  and  should 
have  specially  cautioned  them  as  to  their  duty  in  weighing  and 
deciding  upon  a  conflict  of  testimony  in  such  a  case.  Nothing 
of  this  kind  was  done  and  we  think  the  charge  was  not  adequate 
in  that  regard. 

But  upon  the  effect  of  the  whole  of  the  evidence  consider- 
ing the  positive  contradictory  testimony  of  Mrs.  Hayden,  and 
the  equally  positive  and  contradictory  testimony  of  four  other 
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witnesses,  each  of  whom  had  equal  opportunity  of  observation, 
and  all  of  whom  were  totally  disinterested,  and  every  one  of  whom 
testified  positively  that  the  horse  and  buggy  were  not  stopped 
before  going  on  the  track,  it  was  the  clear  duty  of  the  learned 
court  below  tr)  direct  the  jury  to  render  a  verdict  for  the  de- 
fendant. Both  upon  our  now  well  established  rule  that,  even 
where  the  plaintiff  does  testify,  that  he  stopped,  looked  and 
listened,  and  neither  saw  nor  heard,  an  approaching  ti*ain,  and 
yet  it  struck  him  the  moment  he  got  upon  the  track,  he  cannot 
recover ;  and  also  upon  the  consideration  that  the  plaintiff's  tes- 
timony was  most  deeply  interested,  that  he  stood  alone  and  was 
positively  contradicted  by  the  oaths  of  fi\e  disinterested,  com- 
petent, unimpeached  witnesses,  all  of  whom  had  equally  good 
opportunities  of  observation  with  the  plaintiff,  and  upon  the 
further  consideration  that  the  court  could  not  properly  sustain 
an  advei-se  verdict,  it  was  the  clear  duty  of  the  trial  court  to  di- 
rect a  verdict  for  tlie  defendant.  The  accomplished  and  dis- 
tinguished jurist  who  tried  the  case  the  fii*st  time  it  was  heard, 
was  dissatisfied  with  the  verdict  for  the  plaintiff,  and  in  a  very 
able  and  exhaustive  opinion  he  declared  that  the  verdict  was 
against  the  weight  of  the  evidence  and  accordingly  set  it  aside 
and  gi-anted  a  new  trial.  The  second  verdict  was  manifestly 
against  the  law  and  the  evidence  and  should  have  been  promptly 
set  aside  by  the  learned  court  below.  When  juries  are  so  pal- 
pably regardless  of  their  duty,  and  of  the  sanctity  of  their  oaths, 
that  they  permit  their  verdicts  to  be  rendered  in  obedience  to 
their  prejudices  or  their  sympathies,  as  is  too  often  the  case, 
the  trial  courts  should  deal  with  them  in  a  firm  and  decisive 
manner  and  should  reject  their  erroneous  verdicts  without  the 
least  hesitation  or  delay.  Otherwise  the  administration  of  jus- 
tice is  brought  into  public  contempt  and  dishonor. 

We  think  the  sixth  assignment  of  error  is  sustained.  The 
matters  therein  complained  of  were  brought  before  the  court  by 
an  affidavit  in  support  of  their  verity,  the  court  entertained  the 
application  which  was  made  by  the  appellant  for  the  withdrawal 
of  a  juix>r  for  the  causes  stated,  and  refused  it,  and  thereupon 
sealed  a  bill  of  exceptions  at  the  instance  of  the  appellant.  The 
application  was  promptly  made  at  the  conclusion  of  the  argu- 
ment by  counsel  for  the  appellee  and  before  the  court  com- 
menced charging  the  juiy. 
'  Vol.  clxix— 2 
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The  written  application  for  instructions  to  the  jury  on  ac- 
count of  the  language  used  by  counsel  for  the  appellee  in  his 
closing  argument,  was  filed,  the  requests  were  refused,  and  upon 
a  bill  being  sealed  the  paper  and  the  action  of  the  court  there* 
on,  became  a  part  of  the  record  and  the  subject  of  an  assignment 
of  error.  In  Commonwealth  v.  Weber,  86  W.  N.  C.  198,  not 
elsewhere  reported,  this  subject  was  carefully  considered  in  the 
opinion  of  this  court  by  our  brother  Deak,  and  it  was  there 
held  that  if  such  matters  as  the  foregoing  were  upon  the  record, 
they  could  be  considered  by  us  upon  error  assigned.  A  some- 
what different  method  of  getting  the  matter  on  record  was  indi- 
cated but  not  to  the  exclusion  of  such  other  methods  as  would 
accomplish  the  same  result. 

The  matter  being  before  us  in  this  case  in  a  legitimate  man- 
ner, we  are  bound  to'say  we  consider  the  assignment  well  taken. 
The  comments  of  counsel  complained  of  were  of  the  most  offen- 
sive and  reprehensible  character,  not  sustained  by  any  evidence 
in  the  cause  and  justly  deserving  the  severe  censure  of  the 
court.  We  can  discover  nothing  to  palliate  them  in  the  least 
degree,  and  inasmuch  as  there  was  no  other  efficacious  remedy 
available  to  correct  the  mischief  done,  it  was  the  plain  duty  of 
the  court  to  withdraw  a  juror  and  continue  the  cause.  Many 
judges  are  in  the  habit  of  doing  this  upon  proper  occasion,  and 
that  practice  deserves  to  be  widely  extended,  so  that  counsel 
who  indulge  in  the  habit  of  making  such  comments,  may  be 
properly  admonished  that  they  cannot  do  so  except  at  severe 
cost  to  their  clients  and  themselves. 

The  assignments  of  error  are  all  sustained. 

Judgment  reversed. 


James  G.  Booher  et  al.,  Appellants,  v.  W.  T. 

Browning  et  al. 

Equity— Jurisdiction . 

A  bill  in  equity  will  not  lie  to  compel  the  removal  or  to  restrain  the 
operation  of  a  narrow  gauge  milroad,  where  defendants  constructed  the 
road  under  a  grant  to  search  for,  dig  and  oan*y  away  minerals,  and  where 
the  whole  controyei*sy  turns  upon  the  construction  of  the  deed  containing 
these  grants.  Whether  the  terms  of  the  grant  have  been  exceeded  or  not 
is  a  legal  question  and  should  be  determined  in  a  court  of  law. 
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Argued  April  24, 1895.  Appeal,  No.  140,  Jan.  T.,  1895,  by 
plaintifiEs,  from  decree  of  C.  P.  Huntingdon  Co.,  Deo.  T.,  1893, 
No.  69,  dismissing  bill  in  equity.  Before  Stbbrett,  C.  J., 
Gbeen,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Bill  in  equity  to  compel  the  removal  of  a  narrow  gauge  rail- 
road. 
FuBST,  P.  J.,  filed  the  following  opinion : 

"  FINDINGS  OF  FACT. 

^^  First.  Complainants  are  the  heirs  at  law  of  one  Joshua 
Booher,  deceased,  and  the  owners  as  tenants  in  common  of  the 
land  described  in  the  bill. 

^'Second.  The  respondents  are  the  owners  of  a  tract  of  103 
acres  of  ore  land  and  timber,  purchased  from  Joshua  Booher, 
complainants'  father,  on  Nov.  12,  1883,  which  was  duly  con- 
veyed to  them  by  deed  entered  of  record,  etc. 

^'  This  tract  adjoins  complainants'  lands  on  the  south. 

"Third.  The  complainants'  lands  are  composed  of  three  sev- 
eral parcels,  designated  as  follows :  (a)  A  tract  of  69  acres, 
upon  which  Joshua  Booher  and  family  resided  during  his  life- 
Ume ;  (b)  a  ti-act  of  32  acres  adjoining  on  the  east,  and  (c)  a 
tract  of  17  acres  adjoining  homestead  tract  on  the  south,  all  of 
which  is  shown  by  a  diagram  offered  in  evidence  and  hereto 
attached. 

"  Fourth.  The  17-acre  tract  is  a  rough  piece  of  land,  lying 
along  the  side  of  the  mountain.  It  contains  deposits  of  ore, 
some  timber,  but  is  not  used  as  farm  land,  and  we  think  can- 
not be.     It  is  uncultivated  land. 

"  Respondents  have  opened  a  valuable  ore  mine  on  their  land, 
and  the  ore  therefrom  is  transported  to  the  Rockhill  furnaces, 
a  few  miles  east  from  this  land,  the  only  furnaces  in  the  neigh- 
borhood« 

"Sixth.  Joshua  Booher  died  Nov.  29,  1888,  leaving  com- 
plainants as  his  sole  heirs  at  law ;  his  widow  is  also  dead. 

"Seventh.  In  November,  1890,  respondents  began  the  build- 
ing of  a  railroad  from  their  ore  mines,  so  as  to  connect  with  the 
furnaces  aforesaid,  for  the  purpose  of  transporting  their  ore  to 
the  said  furnaces.  It  was  finished  in  the  spring  of  1891.  This 
railroad  passes  across  the  17-acre  lot  eastward,  and  also  across 
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the  southern  end  of  the  30-acre  lot,  and  connects  with  the 
East  Broad  Top  Railroad.  The  exact  length  of  respondents' 
railroad  is  not  given  in  the  evidence ;  it,  however,  is  a  short 
road,  perhaps  in  the  neighborhood  of  one  or  two  miles ;  this 
fact  is  not  proven,  and,  therefore,  we  do  not  report  it  as  a  mate- 
rial fact  in  the  case. 

"  Eighth.  There  is  a  roadway  of  a  private  nature  running 
from  the  neighborhood  of  respondents'  lands  north  across  the 
17-acre  and  69-acre  lots,  to  a  public  road  running  east  and  west, 
across  the  69-acre  lot,  both  passing  in  close  proximity  to  the 
house  of  complainants  on  the  69-acre  lot. 

"Ninth.  This  public  road  continues  eastward  and  is  inter- 
sected by  respondents'  railroad  at  a  point  a  little  distance  east 
of  the  30-acre  lot. 

"  Tenth.  Complainants  have  instituted  an  action  of  trespass 
against  these  respondents  in  the  court  of  common  pleas  of  this 
county  to  No.  26,  December  term,  1898,  to  recover  damages  for 
the  alleged  trespass  complained  of  in  this  bill. 

"  This  suit  was  instituted  on  the  16th  day  of  November,  1893. 
It  is  as  yet  undisposed  of.  The  bill  in- equity  was  filed  Nov.  22, 
1893. 

"  Eleventh.  The  respondents  deny  that  they  have  committed 
any  trespass  upon  complainants'  lands.  They  also  deny  that 
a  court  of  equity  has  any  jurisdiction  under  the  bill  filed  and 
the  facts  proven.  They  also  aver  that  an  action  of  trespass  is 
still  pending  for  the  same  alleged  trespass.  These  last  two 
denials  constitute  the  basis  of  the  demuri*er  filed. 

"  Respondents  justify  their  entry  upon  complainants'  lands 
and  the  building  of  said  railroad  under  a  grant  from  Joshua 
Booher  in  his  deed  of  Nov.  12, 1883,  crossing  the  103-acre  lot. 

"  Twelfth.  The  grant  of  right  of  way  contained  in  said  deed 
is  in  the  following  words,  viz : 

"  [Extract  from  deed  of  J.  M.  Booher  and  wife  to  Dr.  Lewis 
Royer,  Percival  P.  Dewees  and  Dr.  Winfield  T.  Browning. 
Dated  Nov.  12, 1883.] 

"  *  And  the  right  and  privilege  to  go  upon  said  parcel  of 
land,  and  to  search  for,  dig  and  carry  away  said  minemls  is 
hereby  granted  and  conveyed  by  the  parties  of  the  first  part  to 
the  parties  of  the  second  part  and  their  heirs  and  fissigns  for- 
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ever.*  (The  17  acre  tract).  Also  the  parties  of  the  first  part 
hereby  grant  and  convey  to  the  parties  of  the  second  part,  their 
heirs  and  assigns  forever,  the  privilege  and  right  of  way  over 
the  land  last  described,*  (17  acre  tract)  and  over  other  lands 
owned  by  pai-ties  of  the  first  part,  from  the  lands  hereinbefore 
described,  to  the  public  road  in  front  of  the  residence  or  dwell- 
ing house  of  said  Joshua  M.  Booher. 

"  *  Also  the  parties  of  the  first  part  hereby  grant  and  convey 
to  the  parties  of  the  second  part,  their  heirs  and  assigns  forever, 
the  privilege  of  placing  and  depositing  upon  any  lands  owned 
by  them,  all  such  minerals,  ores,  dirt  and  materials  used  for 
mining  puiposes,  as  the  parties  of  the  second  part,  their  heirs 
and  assigns  may  desire.' 

^^  Thirteenth.  The  cost  of  building  this  railroad  was  about 
111,000.  The  issuing  of  an  injunction  to  restrain  the  use  of 
same  and  causing  the  removal  of  the  same  from  complainants' 
lands,  would  produce  very  great  hardship,  and  in  a  great  meas- 
ure destroy  the  value  of  respondents'  mines. 

"  Fourteenth.  While  the  private  road  i*eferred  to  intei*sects 
the  public  road  near  complainants'  house,  the  railroad  of  re- 
spondents connects  with  the  public  road  in  front  of  complain- 
ants' house.  That  is,  with  the  road  passing  in  front  of  com- 
plainants' house,  but  the  point  of  connection  is  considerably 
farther  eastward. 

"Fifteenth.  The  foregoing  contains  a  substantial  finding  of 
the  facts  of  the  case. 

"CONCLUSIONS  OP  LAW. 

"  First.  The  question  lying  at  the  threshold  of  this  case  is  a 
legal  and  not  an  equitable  one. 

"  Respondents  allege  and  show  a  gmnt  to  a  right  of  way  over 
complainants'  land  to  transport  their  ore.  Does  this  grant  jus- 
tify respondents  in  their  uses  of  complainants'  land  in  the  man- 
ner found?  This  is  a  legal  question,  and  where  it  is  afSrmed 
on  the  one  side  and  denied  on  the  other,  there  is  no  jurisdiction 
in  equity. 

"  The  question  thus  i*aised  is  one  of  title  rather  than  trespass, 

•The  interlineation  above  of  the  following  words  ••  the  17  acre  tract" 
is  made  by  the  court,  so  as  to  make  intelligible  the  above  extract  when 
separated  from  the  deed. 
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and  therefore  where  a  cause  hinges  upon  a  disputed  title  to  do 
the  act  complained  of,  and  which  act  is  claimed  to  be  author 
ized,  the  title  must  be  first  settled  in  an  action  at  law :  Duncan 
V.  Hollidaysburg  and  Gap  Iron  Works,  26  W.  N.  C.  479. 

"  Second.  Trespass  or  ejectment  is  the  appropriate  action  to 
settle  the  questions  of  law  involved  in  complainants'  case.  And 
therefore  where  such  action  has  been  instituted  to  test  the  title, 
equity  will  not  subsequently  entertain  jurisdiction  until  the 
legal  question  has  been  determined.  If  determined  favorably 
to  complainants,  equity  may  then  interpose  to  prevent  future 
acts  of  trespass  by  writ  of  injunction. 

"  But  should  the  question  at  law  be  determined  adversely  to 
complainants,  then,  of  course,  the  remedy  is  gone  both  at  law 
and  in  equity.  In  all  actions,  therefore,  where  jurisdiction  is 
dependent  upon  a  particular  question  which  is  a  legal  and  not 
an  equitable  one,  resort  must  first  be  had  to  the  appropriate 
court  to  establish  the  right. 

"  A  bill  filed  in  equity  to  establish  such  right  is  termed  an 
ejectment  bill  and  cannot  be  maintained.'  Duncan  v.  Gap  Iron 
Co.,  supra,  and  cases  there  cited. 

"Third.  Under  the  facts  and  the  law,  complainants  cannot 
recover  in  this  form  of  proceeding  and  the  bill  should  be  dis- 
missed." 

The  court  entered  a  decree  dismissing  the  bill  with  costs  to 
be  paid  complainants.     Plaintiffs  appealed. 

JErrar  assigned  was  in  dismissing  bill. 

W.  McK.  Williamson^  for  appellants. — Equity  has  jurisdic- 
tion to  restrain  a  continuing  trespass:  Foltz's  App.,  56  Pa, 
413 ;  Com.  v.  Pittsburg  &  Connellsville  R.  R.,  24  Pa.  159 ; 
Bitting  s  App.,  105  Pa.  517 ;  Scheetz's  App.,  35  Pa.  88  ;  Com. 
v.  P.  &  C.  R.  R.,  24  Pa.  159 ;  Story's  Equity,  sec.  928 ;  Hodg- 
kins  V.  Farrington,  150  Mass.  19. 

J,  D,  DorriSj  W.  Dorris  and  J,  R.  Simpson  with  him,  for  ap- 
pellee.— Where  rights  which  are  legal  are  asserted  on  one  side 
and  denied  on  the  other,  the  remedies  are  at  law.  They  can- 
not be  settled  under  equity  forms:  Washburn's  App.,  105  Pa. 
480;  Ferguson's  App.,  117  Pa.  426;  Duncan  v.  Hollidays- 
burg and  Gap  Iron  Works,  26  W.  N.  C.  479 ;  Grubb's  App., 
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90  Pa.  233 ;  Simmons  v.  Hendricks,  55  Am.  Decisions,  441 ; 
Crune  v.  Ely,  87  N.  Y.  564 ;  Pomeroy's  Eq.  Jur.  sec.  176 ; 
Power's  App.,  125  Pa.  186. 

Opinion  by  Mr.  Jxjsticb  Fell,  May  30, 1895 : 
Under  a  grant  to  search  for,  dig  and  carry  away  minerals 
and  a  grant  of  a  right  of  way  the  defendants  constructed  on 
the  plaintiffs'  land  a  narrow  gauge  railroad  which  is  used  only 
for  canying  ores  and  extends  from  the  mines  to  another  road 
connected  with  a  furnace.  The  way  is  over  rough  land, 
unfit  for  cultivation  and  of  but  little  value,  and  was  granted 
in  connection  with  the  mining  rights  and  the  right  to  deposit 
on  the  land  minerals,  ores,  dirt  and  other  materials  used  for 
mining  purposes  to  the  extent  to  which  the  defendants  or  their 
assigns  might  desire.  The  constniction  of  the  road  does  not 
interfere  with  any  pi*esent  or  prospective  use  of  the  land,  and 
the  injury  if  any  is  to  the  bare  legal  right.  The  plaintiffs  made 
no  objection  to  the  construction  of  the  road  during  the  progress 
of  the  work,  nor  until  more  than  a  year  after  its  completion. 
Three  yeai-s  after  it  was  finished  an  action  of  trespass  was 
brought,  and  subsequently  this  bill  was  filed  to  resti*ain  the 
defendants  from  using  the  road  and  to  require  its  removal.  The 
defendants  deny  tliat  they  have  committed  anj^  trespass.  They 
aver  that  the  title  and  possession  of  the  land  are  in  them ;  that 
the  road  was  built  under  a  claim  of  right  recognized  at  the 
time  by  the  acquiescence  of  the  plaintiffs;  that  the  market 
value  of  the  land  covered  by  the  right  of  way  is  merely  nomi- 
nal ;  that  the  injury  to  the  plaintiffs,  if  any,  is  trifling,  and  that 
an  action  at  law  is  pending  for  the  same  alleged  trespass. 

The  bill  seeks  to  establish  a  legal  right.  Whether  the  terms 
of  the  grant  have  been  exceeded  depends  upon  the  construc- 
tion of  the  deed  from  the  plaintiffs'  predecessors  in  title  to  the 
defendants.  This  is  a  purely  legal  question,  and  one  upon 
which  the  whole  case  rests.  Whether  the  trespass  complained 
of  has  been  committed  depends  upon  the  legal  rights  of  the 
parties.  These  rights  should  be  determined  at  law.  When  so 
determined  an  equity  based  upon  them  may  if  necessary  be 
asserted,  and  adequate  protection  in  their  enjoyment  be  secured. 
It  is  said  in  the  opinion  in  Grubb's  Appeal,  90  Pa.  228,  that  a 
bill  in  equity  "  was  never  intended,  nor  has  it  ever  been  used. 
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to  settle  disputed  rights  in  trespass.  When  the  right  is  clear 
it  will  restrain  the  commission  of  repeated  acts  of  trespass  on 
the  sole  ground  of  preventing  a  multiplicity  of  suits." 

The  case  was  decided  in  the  common  pleas  upon  this  ground 
jilone,  and  it  is  unnecessary  now  to  consider  whether  the  way 
selected  by  the  defendants  and  the  manner  in  which  it  is  used 
are  authorized  by  the  grant. 

The  decree  is  affirmed. 


Commonwealth  ex  rel.  W.  U.  Hansel,  Attorney  General, 
V.  The  Young  Men's  Christian  Association  of  Warren, 
Pa.,  Appellant. 

Deeds^DeseripHon— Boundaries, 

The  representation  of  a  ti-act  of  land  in  a  plot  as  abutting  upon  another 
tract,  or  upon  a  stream  or  other  natural  object  is  the  same  as  saying  in 
words  that  it  extends  to  the  other  tracts  or  stream  as  its  boundary. 

Under  the  act  of  April  18, 1795,  the  site  of  the  present  borough  of  War- 
ren was  surveyed  into  lots,  streets  and  alleys  by  eomraissionei*s  appointed 
by  the  commonwealth,  and  the  lots  were  sold  by  number  as  laid  down  on 
the  plot  returned  by  the  commissioners.  The  names  and  widths  of  the 
sti'eets  were  marked  upon  the  di*af  t ;  and  the  southern  boundary  of  Water 
street  was  shown  on  it  by  the  irregular  margin  of  the  river.  It  was 
marked  "Water  Street,  one  hundred  feet  wide."  The  plot  showed  the 
section  of  the  street  in  dispute  as  bordering  on  the  river  on  the  south. 
Another  section  of  the  street  was  shown  on  the  plot  as  not  bordering  on 
the  river,  and  land  between  it  and  the  river  was  plotted,  and  streets  en- 
tering the  street  at  this  section  were  extended  across  to  the  river,  while 
streets  entering  it  on  the  section  in  dispute  were  not  so  extended.  Held^ 
I  hut  the  southern  boundary  was  the  river,  and  that  the  width  of  the  street 
was  not  limited  to  one  hundred  feet.  • 

Borough  of  Warren — Act  of  March  6,  18:45. 

The  act  of  March  6,  1845,  authorizing  the  burgess  and  town  council  of 
WaiTcn  borough  to  **  lay  out  into  lots  any  ground  not  belonging  to  indi- 
viduals along  the  banks  of  the  Allegheny  river  and  Conewango  creek  in 
the  bounds  of  f<aid  borough,  and  the  same  to  sell  and  convey  ....  pro- 
vided that  nothing  herein  contained  shall  interfere  with  tlie  use  of  said 
river  and  creek  as  public  highways,"  did  not  authorize  the  borough  au- 
thorities to  sell  any  land  along  the  margin  of  the  river  and  creek  within 
the  limits  of  Water  street  as  shown  by  the  original  plot  of  the  commiS' 
sicmers. 
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Bivers  and  streams— Waters—Riparian  owners. 

While  a  riparian  owner  has  the  nght  to  use  the  land  between  high  and 
low  watermark,  he  has  no  right  to  erect  permanent  structures  on  the 
land  which  will  intei-fere  with  the  right  of  the  public  to  moor  over  any 
part  of  the  land  at  high  water ;  and  an  injunction  will  issue  at  the  instance 
of  the  commonwealth  to  restrain  such  erection. 

Argued  May  10, 1895.  Appeal,  No.  19,  July  T.,  1895,  by 
defendant,  from  decree  of  C.  P.  Warren  Co.,  Dec.  T.,  1894, 
No.  62,  awai-ding  a  permanent  injunction.  Before  Stbr- 
RETT,  C.  J.,  Green,  Williams,  McCollum  and  Fell,  J  J. 
Affirmed. 

Bill  in  equity  to  restrain  the  construction  of  a  building  upon 
land  in  borough  of  Warren. 

The  bill  set  forth  (1)  the  town  of  Warren  was  created  by  act 
of  assembly  of  April  18,  1795,  authorizing  the  governor  to  ap- 
point two  commissioners  to  lay  out  and  survey  into  town  lots 
and  out  lots  certain  lands  theretofore  reserved  for  public  use 
at  the  mouth  of  Conewango  creek,  and  by  said  act  it  was  further 
provided  that  all  the  streets,  lanes  and  alleys  thereof  should  be 
and  remain  common  highways ;  and  that  said  commissioners 
should  make  a  draft  and  return  thereof,  and  file  the  same  in 
the  oflBce  of  the  secretary  of  the  commonwealth.  (2)  That 
pursuant  to  said  authority  the  governor  appointed  Andrew  EUi- 
cott  and  Gen.  Wm.  Irvine  as  such  commissioners  who  forthwith 
proceeded  to  lay  out  and  survey  said  town  into  lots,  streets, 
alleys  and  public  squares,  and  did  thereafter  make  and  file  a 
due  return  and  draft  of  such  survey  in  said  office.  (3)  That 
tliei-eafter  and  prior  to  the  year  1845,  the  commonwealth  pro- 
ceeded to  and  did  sell  aU,  or  nearly  all,  of  said  lots  to  pur- 
chaser in  accordance  with  said  survey  and  draft.  (7)  That 
by  the  act  of  assembly  of  April  3,  1832,  the  said  town  of 
Wan-en  was  erected  into  a  borough  under  the  same  name.  Its 
boundaries  were  fixed  as  originally  laid  out  by  the  said  commisr 
sioners.  Its  southern  boundary  being  particularly  specified  as 
a  line  running  from  the  junction  of  Conewango  creek  with  the 
Allegheny  river,  thence  down  and  by  said  Allegheny  river  as 
far  as  the  southwest  corner  of  said  town  as  laid  out  by  the  com- 
missioners aforesaid.  (8)  That  by  act  of  assembly  of  March  6, 
1845,  the  burgess  and  town  council  of  said  borough  were  au- 
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thorized  to  "  lay  out  into  town  lots  any  ground  not  belonging 
to  individuals  along  the  banks  of  the  Allegheny  river  and  Cone- 
wango  creek,  in  the  bounds  of  said  borough,  and  the  same  to 
sell  or  convey  in  fee  or  otherwise  to  purchasers  in  such  manner 
as  they  may  deem  advisable,  and  the  proceeds  of  such  sales  to 
be  paid  into  the  treasury  of  said  borough  for  the  use  of  the  same : 
provided  that  nothing  herein  contained  shall  interfere  with  the 
use  of  said  river  and  creek  as  public  highways."     (9)  That  on 

or  about  the day  of  July,  1891,  the  said  burgess  and  town 

council,  claiming  that  the  said  act  of  assembly  of  March  6, 1845, 
vested  in  them  the  title  to  the  land  along  the  said  river  bank 
100  feet  from  the  north  line  of  Water  street  to  the  Allegheny 
river  lying  west  of  the  Pleasant  bridge,  resolved  to  lay  out  the 
same  into  such  lot  or  lots  as  desirable,  and  sell  the  same  at  pub- 
lic auction.  In  pursuance  of  such  resolution  the  burgess  and 
town  council  did  thereafter,  on  the  8d  day  of  August,  1891,  sell 
at  public  auction  to  the  defendant  and  executed  to  him  a  deed 
for  "  land  in  said  borough  on  the  south  side  of  Water  street, 
bounded  and  described  as  follows :  Commencing  at  a  post  on 
the  south  side  of  Water  street,  one  hundred  feet  from  the  north 
side  of  said  street,  and  on  the  west  line  of  the  right  of  way  of  the 
Pleasant  Bridge  Company,  as  conceded  to  it  by  said  borough 
council ;  thence  west  along  the  line  parallel  to  the  north  line  of 
Water  street,  78.8  feet  to  a  point ;  it  being  to  a  point  where  a 
line  protracted  from  the  corner  of  Hickory  street  and  Water 
streets  to  the  north  side  of  Water  street  and  at  right  angles  to 
the  same,  would  intersect  this  line ;  thence  by  a  line  parallel 
with  the  right  of  way  of  the  Pleasant  Bridge  Company  to  the 
Allegheny  river;  the  land  hereby  intended  to  be  sold  being  the 
land  lying  west  of  the  Pleasant  Bridge  Company's  right  of  way, 
and  south  of  the  100  foot  street  as  now  established,  to  the  Alle- 
gheny river  for  a  distance  of  78.8  feet."  (10)  The  defendant 
is  a  corporation,  incorporated  under  and  by  virtue  of  the  laws 
of  the  commonwealth  of  Pennsylvania. 

Plaintiff's  requests  for  findings  of  fact  were  as  follows : 
*'  1.  The  defendant  occupies  a  lot  of  land  in  Warren  borough 
adjoining  the  right  of  way  of  the  Pleasant  bridge,  the  northern 
limit  of  which  land  is  about  10  feet  from  the  southerly  verge  of 
the  traveled  part  of  Water  street,  and  6  feet  below  the  level 
of  the  same,  which  land  descends  at  an  angle  of  35  degrees 
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from  the  horizontal  until  it  reaches  high  watermark  of  the  Alle- 
gheny river,  and  at  a  more  gentle  slope  descends  thence  to  low 
watermark.  Of  this  land  the  defendant  has  actually  occupied 
the  rear  or  river  portion,  inclosing  the  same  with  a  heavy  stone 
foundation  wall  over  3  feet  high  and  extending  back  about  34 
feet  on  the  sides  to  the  steep  grade  above  mentioned. 

"  2.  Of  the  land  thus  occupied  by  the  defendant  the  rear 
portion  is  in  ordinary  high  water  covered  by  the  Allegheny 
river  to  an  extent  ranging  from  34  feet  and  upwards  on  the 
east  side  to  46.5  feet  and  upwards  on  the  west  side. 

"3.  Ordinary  high  water  in  the  Allegheny  river  at  this  point 
is  at  least  9  feet  above  low  watermark. 

*'4.  Nearly  one  half  the  horizontal  area  of  the  land  occupied 
by  defendant  is  between  the  low  and  ordinary  high  watermarks 
of  the  Allegheny  river  and  the  remainder  is  a  steep  river  bank. 

'"5.  The  Allegheny  river  is  a  navigable  stream  and  public 
highway,  for  the  impi-ovement  of  which  money  has  been  and  is 
appropriated  by  the  United  States,  and  it  is  in  public  use  for 
transporting  timber,  logs,  etc.,  to  market. 

"  6.  The  building  begun  by  defendant  is  an  obstruction  to 
the  fi'ee  use  and  navigation  of  the  Allegheny  river  and  the  use 
of  an  ancient  landing  at  the  head  of  an  eddy  or  safe  harbor  at 
the  foot  of  Hickory  street  and  at  the  foot  of  an  old  but  used 
and  passable  road  leading  thereto  from  the  highest  plateau  on 
which  the  borough  of  Warren  is  built. 

"7.  No  line  was  ever  run  marking  the  southerly  side  of  Wa- 
ter street  and  none  appears  on  the  original  suiTey  of  the  town 
(now  borough)  of  Warren  between  the  northern  boundary  of 
said  street  and  the  river. 

'"8.  At  the  point  occupied  by  defendant,  and  for  many 
squares  below  that  point,  a  line  100  feet  from  and  parallel  with 
Water  street  would  be  10  feet  and  more  over  the  verge  of  the 
steep  and  almost  inaccessible  bank  of  the  Allegheny  river. 

"  9.  Water  street  extends  to  the  Allegheny  river  at  the  point 
claimed  by  defendant,  and  for  many  squares  below  or  west- 
wardly,  as  far  at  least  as  the  P.  &  E.  railroad  bridge. 

"  10.  There  is  no  vacant  land  between  Water  street  and  the 
Allegheny  river,  which  the  borough  of  Warren  could  or  can 
Bell,  at  least  between  Pleasant  bridge  and  Laurel  street. 

"  11.  The  land  claimed  by  defendant  is  situated  in  three  pub- 
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lie  highways,  to  wit,  Water  street,  Hickory  street  and  the  Alle- 
gheny river,  and  there  is  no  vacant  land  between  them  at  that 
point. 

"  12.  The  defendant  obtained  no  land  or  right  to  occupy  ai^y 
by  virtue  of  its  deed  from  Warren  borough. 

"  13.  The  land  claimed  and  occupied  by  defendant  is  located 
directly  across  the  foot  of  Hickory  street,  in  the  prolongation 
of  its  present  lines  to  the  Allegheny  river. 

"  14.  At  the  west  of  the  lot  occupied  by  defendant  the  bor- 
ough has  erected  a  large  and  expensive  stone  building  for  a 
lockup,  which  building  would  be  directly  in  the  way  of  any  at- 
tempt to  change  Hickory  street  to  cross  Water  street  at  right 
angles  to  the  latter. 

"  15.  The  original  survey  of  the  town  of  Warren  shows  that 
all  cross  streets  run  to  the  water  courses  or  large  streams  bound- 
ing said  town  on  the  east  and  south. 

*'  16.  Although  the  borough  has  in  past  years  laid  off  and 
sold  some  lots  along  the  Conewango  creek  and  tail  race,  3'et 
there  have  never  been  any  sales  of  such  lots  on  the  Allegheny 
river,  or  across  or  obstructing  the  foot  of  any  street  in  the  bor- 
ough. 

"  17.  The  predecessors  of  the  present  owners  of  the  lots  on 
Hickoiy  or  Water  streets  purchased  said  lots  from  the  common- 
wealth by  the  original  drnft  or  survey  of  the  town  (now  bor- 
ough) of  Warren,  which  shows  Water  street  bounded  on  the 
south  by  the  Allegheny  river,  and  Hickoiy  street  running  to 
said  river. 

"  18.  The  erection  of  the  proposed  building  by  defendant 
would  cut  off  the  view  or  outlook  to  and  across  the  said  river 
from  the  residents  of  or  people  on  Hickory  street. 

"  19.  The  said  building  would  also  greatly  obstruct  and  hin- 
der the  outlook  and  view  of  the  residents  and  occupants  of  the 
northerly  side  of  Water  street  from  Hickory  street  east,  and  of 
Second  street. 

"20.  The  defendant  had  notice,  before  paying  any  purchase 
money  for  the  lot  in  question,  that  the  title  to  the  lot  and  the 
right  of  the  borough  to  sell  it  was  seriously  questioned  and 
doubtful. 

'"21.  The  defendant,  before  purchasing,  also  had  full  notice 
that  the  borough  could  not  convey  to  it  any  right  of  occupancy 
below  high  watermark. 
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"  22.  The  northern  line  of  Water  street  is  built  up  with  per- 
manent brick  buildings  and  has  been  continuously  occupied  for 
business  and  residence  purposes  for  the  past  50  yeai*s  and  up- 
wards, and  said  line  of  buildings  is  the  northerly  line  of  said 
street,'' 

PlaintifiTs  points  were  as  follows  : 

"  1.  The  defendant  has  no  right  to  erect  its  building  on  any 
part  of  the  lot  claimed  to  be  pui'chased  by  it  from  Warren  bor- 
ough between  the  low  and  ordinary  high  watermarks  of  the 
Allegheny  river  at  that  point. 

*'  2.  The  defendant  has  no  right  to  erect  a  building  on  or  to 
occupy  in  any  way  any  poi-tion  of  its  said  lot  which  is  within 
the  lines  of  Hickory  street  prolonged  to  the  Allegheny  river. 

"  3.  The  defendant  has  no  right  to  use  or  occupy  by  any 
permanent  erection  any  portion  of  its  said  lot  northerly  of  high 
watermark  of  the  Allegheny  river,  as  the  same  is  in  Water 
street,  and  on  land  dedicated  to  public  uses  as  a  street  or  high- 
way by  the  commonwealth  when  the  town  was  originally  laid 
out. 

"  4.  The  defendant  in  building  its  foundation  wall  below  the 
line  of  ordinaiy  high  water  is  acting  in  violation  of  the  laws  not 
only  of  the  commonwealth  of  Pennsylvania  but  of  the  United 
States. 

''  5.  The  sale  of  the  land  in  question  to  the  defendant  by 
Warren  borough  was  ultra  vires  and  void. 

"6.  The  present  owners  of  lots  on  Water,  Hickory  and 
Second  streets,  having  succeeded  to  all  the  rights  of  their 
predecessors  in  title,  who  purchased  the  same  from  the  com- 
monwealth upon  the  faith  and  implied  representations  of  the 
original  survey  of  the  town,  which  survey  shows  Water  street 
as  bounded  on  the  south  by  the  Allegheny  river,  and  Hickoiy 
street  as  running  to  said  river,  have  a  right  to  rely  upon  an 
implied  covenant  by  the  grantor  that,  subject  to  the  require- 
ments of  the  public,  the  street  should  forever  remain  as  laid 
down  in  said  survey.  It  is  not  tlierefore  within  the  power  of 
the  commonwealth  or  of  Warren  borough  to  sell  off  any  portion 
of  its  streets  to  private  individuals  or  corporations,  and  any 
such  act  is  ulti*a  vires  and  void. 

"7.  The  defendant  had  not  only  constructive  but  actual 
notice  of  die  public  proceedings  of  the  council  which  preceded 
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its  taking  a  deed  from  the  borough,  and  therefore  has  no  equity 
which  should  be  heeded  by  the  court,  arising  out  of  its  pur- 
chase or  payment  of  any  portion  of  the  purchase  money  to  the 
borough." 

The  court  is  respectfully  requested  on  the  part  of  the  de- 
fendant to  find  the  following  facts  as  applicable  to  this  case,  to 
wit: 

"  1.  Upon  the  original  draft  or  survey  of  the  borough  of 
Warren,  referred  to  in  the  second  paragraph  of  plaintiflFs  bill 
of  complaint.  Water  street  is  marked  100  feet  wide  along  its 
whole  course  throughout  the  borough,  from  the  northern  limits 
of  the  borough  along  the  Conewango  creek  and  the  Allegheny 
river  to  the  southern  limits  of  said  borough. 

"  2.  All  the  way  from  the  northern  limits  of  the  borough 
of  Warren  between  said  100  feet  of  Water  street  and  the  Cone- 
wango creek,  there  was  a  strip  of  laud  which  has  been  recog^ 
nized  by  the  borough  of  Wan'en,  and  has  been  built  upon  and 
occupied  by  dwellings  and  houses.  The  said  strip  of  laud  con- 
tinues along  the  Allegheny  river  between  it  and  said  100  feet 
of  Water  street  far  enough  at  least  to  include  the  lot  of  the 
defendant  in  controversy. 

"  3.  The  said  land  between  said  100  feet  of  Water  street  and 
the  Conewango  creek  was  sold  by  the  borough  of  Warren  under 
the  act  of  assembly  of  March  6,  1845,  referred  to  in  the  eighth 
paragraph  of  the  plaintiff's  bill,  and  the  evidence  shows  that 
some  money  was  paid  into  the  borough  upon  some  of  such 


"4.  The  certified  copy  of  the  original  survey  of  the  bor- 
ough of  Warren,  in  evidence,  shows  Hickory  street  at  its  south- 
ern terminus  as  opening  into  Water  street,  and  there  is  no 
evidence  to  show  that  said  Hickoiy  street  was  extended  across 
the  strip  of  land  between  said  100  feet  of  Water  street  and  the 
Allegheny  river. 

"  5.  Water  street,  opposite  the  mouth  of  Hickory  street,  is 
some  25  feet  above  the  Allegheny  river. 

"  6.  Any  road  alleged  by  the  plaintiff  or  shown  by  the  evi- 
dence to  lead  from  Water  street  west  of  Hickoiy  street  along 
the  bank  down  to  the  Allegheny  river,  near  and  along  the 
place  in  controversy,  was  upon  land  of  the  commonwealth; 
and  there  is  no  evidence  that  such  road  was  built  or  kept  in 
repair  by  the  public. 
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"7.  If  the  evidence  does  show  that  there  is  a  road  leading 
from  Water  street  to  the  Allegheny  river,  the  evidence  does 
not  show  that  the  construction  of  the  proposed  building  of  the 
defendant  will  substantially  interfere  with  the  use  of  such  road. 

"  8.  The  evidence  does  not  show  that  the  construction  of  the 
proposed  building  of  the  defendant  will  substantially  interfere 
with  the  use  of  Water  or  Hickory  streets. 

"  9.  The  evidence  does  not  show  that  there  is  or  will  be  any 
substantial  interference  by  the  erection  of  the  proposed  build- 
ing of  the  defendant,  with  the  navigable  capacity  or  use  of  the 
Allegheny  river  as  a  public  highway." 

The  court  is  respectfully  requested  on  the  part  of  the  defend- 
ant, to  affirm  the  following  propositions  of  law,  as  applicable 
to  this  case,  to  wit : 

"1.  The  banks  of  a  navigable  stream  of  water  are  that  part 
of  the  sloping  ground  on  either  side,  lying  between  ordinary 
high  and  low  watermarks. 

'*'  2.  The  owner  of  land  along  the  navigable  stream,  has  a 
qualified  ownership  to  the  land  lying  between  high  and  low 
watermarks. 

''3.  The  only  right  of  the  public  in  land  lying  along  a  navi- 
gable stream  between  high  and  low  watermarks,  is  to  the  use 
and  navigation  of  said  stream  as  a  public  highway. 

'*4.  The  qualification  upon  the  ownei-ship  of  land  along 
a  navigable  stream  between  high  and  low  watermaiks,  is  re- 
stricted to  the  single  limitation  that  he  may  not  use  the  said 
land  so  as  to  interfere  with  the  right  of  the  public,  or  of  individ- 
uhIs,  to  the  use  and  navigation  of  such  stream  as  a  public  high- 
way. 

"  5.  The  test  of  the  right  of  the  owner  of  land  along  a  navi- 
gable stream  to  a  given  use  of  the  land  lying  between  high 
and  low  watermarks,  is  not  the  fact  that  such  land  is  sometimes 
overflowed  with  water,  but  whether  such  use  does  or  will  inter- 
fere with  the  use  or  navigation  of  such  navigable  stream  as  a 
pubUc  highway. 

'^6.  The  owner  of  land  lying  along  a  navigable  stream  be- 
tween high  and  low  watermarks,  may  use  such  land  for  any  and 
every  lawful  purpose  which  does  not  interfere  with  the  use  and 
navigation  of  such  navigable  stream  by  the  public  or  by  indi- 
viduals as  a  public  highway. 
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"  7.  The  obstruction  to  the  use  and  navigation  of  a  naviga- 
ble stream  as  a  public  highway,  must  be  an  actual  and  sub- 
stantial interference,  and  not  merely  technical  and  fanciful  in 
order  to  call  for  the  interference  of  the  court. 

"  8.  The  light  of  the  public  to  the  use  and  navigation  of  a 
navigable  stream  as  a  public  highway,  does  not  carry  with  it 
the  right  to  go  over  the  land  belonging  to  a  private  person,  in 
order  to  gain  access  to  such  navigable  stream. 

^^  9.  The  method,  manner  and  phice  of  access  to  or  of  reach- 
ing a  navigable  stream  is  to  be  determined  by  the  authority  to 
whom  the  law  has  committed  such  determination. 

"10.  Under  the  acts  of  assembly  relating  thereto,  applica- 
ble to  tlie  borough  of  Warren,  the  law  reposes  in  the  burgess 
and  council  tlie  duty  of  determining  the  place  of  access  for  the 
public  to  the  navigable  waters  along  the  borough  limits,  sub- 
ject to  the  control  of  the  court  in  the  method  provided  by  law. 

NoYES,  P.  J.,  filed  the  following  opinion : 

"  This  bill  was  filed  by  the  attornej*^  genei-al  on  behalf  of  the 
commonwealth,  to  restrain  the  defendant  from  erecting  and 
maintaining  a  permanent  building  upon  land  alleged  to  lie 
within  the  lines  of  two  public  streets,  Water  and  Hickory,  in 
the  borough  of  Warren,  and  partly  between  liigh  and  low  water- 
marks on  the  Allegheny  river,  and  to  encroach  upon  an  ancient 
road  to  the  liver  bank,  and  also  upon  an  ancient  landing  at  the 
foot  of  such  road.  Except  as  to  certain  inferences,  there  is  no 
substantial  dispute  as  to  the  facts,  which  are  as  follows : 

*'  By  virtue  of  an  act  of  the  assembly,  approved  April  18, 
1795,  a  tract  of  land  reserved  for  the  purpose,  lying  at  the 
junction  of  the  Conewango  creek  and  the  Allegheny  river,  was 
surveyed  into  lots  and  out  lots,  streets  and  alleys,  by  certain 
commissioners  appointed  by  the  commonwealth,  and  the  lots 
were  sold  by  number  as  laid  down  on  the  plot  returned  by  the 
commissionera.  The  plot  exhibits  a  town  shaped  somewhat 
like  a  mutton  chop,  with  the  rib  inclosing  a  bend  in  the  river 
as  it  flows  westerly  by  the  town.  A  street  is  represented 
extending  from  the  northeast  corner  of  the  plot  southward 
along  the  Conewango  to  its  junction  with  the  Allegheny,  and 
thence  along  the  latter  sti'eam  to  the  western  limit  of  the  town 
at  a  street  called  Public  Way.  The  names  and  widths  of  the 
streets  and  lanes  are  marked  upon  the  draft,  and  the  street 
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above  referred  to  is  marked  'Water  street,  100  feet  wide.' 
The  eastern  boundary  of  this  street  in  its  southerly  course 
down  the  Conewango,  and  the  southern,  in  its  westerly  course 
down  the  Allegheny,  is  the  irregular  margin  of  those  streams, 
except  for  a  short  distance  near  the  mouth  of  the  Conewango, 
where  Market  street  and  East  street  are  represented  as  cross- 
ing Water,  and  extending  to  the  water,  and  the  southerly 
boundary  of  Water  street  is  made  by  the  line  of  blocks  of  land 
represented  as  lying  between  that  street  and  the  water. 

"  At  an  early  day  a  small  frame  building  was  erected  on  the 
bank  of  the  river  at  the  northern  end  of  the  lot  of  ground  now 
claimed  and  occupied  by  the  defendant,  which  was  used  as  a 
warehouse,  store,  and  for  unloading  boats  bringing  merchan- 
dise by  the  river;  it  does  not  appear  by  what  authority  this 
was  done,  but  the  building  still  remains  and  is  in  the  occupa- 
tion of  the  defendant's  tenant. 

"Some  yeara  ago  the  borough  authorities  erected  a  stone 
building  over  the  declivity  of  the  bank  of  the  river,  invisible 
from  the  ti-aveled  track  of  the  street,  and  it  has  been  ever 
since  used  as  a  lockup. 

"  In  1871,  a  toll  bridge  was  erected  by  the  Pleasant  Bridge 
Co«,  the  approach  to  which  occupies  a  portion  of  the  river  bank. 

"  With  these  exceptions  Water  street  has  been  open  to  the 
river  at  all  times  since  the  laying  out  of  the  town. 

"  Behind  tlie  frame  building  above  mentioned  there  was  in  a 
very  early  day  a  landing  for  steamboats,  keel  boats,  canoes, 
rafts,  and  other  craft.  No  steamboats  or  keel  boats  have  landed 
here  since  1869,  when  the  railroad  bridge  was  built  across  the 
river,  but  it  has  been  occasionally  used  for  rafts  and  skiffs  to 
the  present  time. 

"Originally  two  wagon  tracks  ran  down  the  bank  of  the 
river  diagonally  to  this  landing,  one  from  the  east  and  one  from 
the  west.  The  former  was  obstructed  by  the  bridge  company, 
the  approach  to  the  bridge  blocking  it  up;  the  latter  has  been 
occasionally,  but  not  commoiUy  used  to  the  pi-esent  day. 

"An  island  below  the  mouth  of  the  Conewango  makes  an 
*  eddy '  or  harbor  immediately  below  the  abutment  of  the 
bridge,  which  stands  upon  the  foot  of  a  small  island  formerly 
lying  some  40  or  50  feet  from  low  watermark  of  the  river. 
The  abutment  and  approach  of  the  bridge  project  some  50  or 
Voii.  CLXEs: — 8 
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60  feet  into  the  stream  further  than  the  line  of  low  water  at 
the  lot  claimed  by  defendant.  Behind  this  bank  and  abut- 
ment, including  the  land  between  high  and  low  watermark 
claimed  by  defendant,  is  a  very  secure  place  for  mooring  rafts 
and  boats,  especially  in  high  water. 

*'  By  an  act  of  the  assembly,  approved  March  6,  1845,  the 
burgess  and  town  council  of  the  borough  of  Warren  were  au- 
thorized to  '  lay  out  into  lots  any  ground  not  belonging  to  indi- 
viduals along  the  banks  of  the  Allegheny  river  and  Conewango 
creek,  in  the  bounds  of  said  borough,  and  the  same  to  sell  and 
convey  in  fee,  or  otherwise,  to  purchasers,'  etc.  *  Provided, 
that  nothing  herein  contained  shall  interfere  with  the  use  of 
said  river  and  creek  as  public  highways.'  There  is  no  evidence 
that  Water  street,  along  the  Conewango,  had  been  obstructed 
in  any  way  prior  to  this  act;  but,  after  its  passage,  land  along 
the  bank  of  the  Conewango  was  laid  out  into  lots  and  sold  to 
individuals,  who  improved  it  by  substantial  buildings ;  by  virtue 
of  later  acts  Water  street,  along  the  Conewango,  was  narrowed 
from  100  to  60  feet,  a  strip  15  feet  in  width  from  the  west  side, 
and  another  25  feet  in  width  from  the  east  side,  being  sold  to 
the  ownei-s  of  the  lots  in  front  of  which  it  lay. 

"The  burgess  and  town  council,  pursuant  to  a  resolution 
adopted  July  10,  1891,  sold  and  conveyed  by  deed,  without 
waiTanty,  a  lot  of  ground  alleged  to  lie  on  the  south  side  of 
Water  street,  and  described  as  in  the  ninth  paragraph  of  the 
bill,  to  the  defendant.  This  lot  includes  the  ground,  or  a  poi^ 
tion  of  the  ground,  occupied  by  the  small  frame  building  herein- 
before referred  to,  which,  with  his  claim,  the  defendant  also 
purchased  from  the  occupant  for  a  valuable  consideration. 

"  Before  the  filing  of  the  bill  the  defendant  had  begun  the 
erection  of  a  substantial  brick  and  stone  building  on  the  land 
so  sold  and  conveyed  to  it  by  the  borough,  by  erecting  stone 
foundation  walls  along  the  water's  edge,  at,  or  near  low  water- 
mark, a  width  of  some  78  feet  along  the  stream,  and  extend- 
ing back  towards  the  bank  some  85  feet.  The  wall  is  some  8 
feet  in  height  at  present.  The  ordinary  rise  of  the  river  is  9 
feet  from  low  watermark.  At  times  of  ordinary  high  water  the 
land  inclosed  by  defendant's  wall  would  be  covered  by  water 
for  from  85  to  45  feet  back  from  the  south  wall,  and  the  water 
at  such  times  would  be  some  8  feet  deep  at  the  wall  and  shoal- 
ing in  to  the  shore. 
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"The  construction  of  the  proposed  building  will  diminish 
the  space  available  for  holding  rafts  or  boats  in  high  water,  and 
for  landing  the  same.  But  it  is  proposed  to  provide  the  wall 
with  rings  for  fastening  i-afts  and  boats,  and  the  wall  will  oper- 
ate to  keep  rafts  mooring  here  straight  with  the  stream,  render- 
ing them  also  less  liable  to  be  left  aground  by  falling  water. 
The  building  will  interfere  with  the  use  of  the  river  as  a  pub- 
lie  highway  in  the  manner  in  which  it  has  been  heretofore  used  ; 
but,  balancing  the  convenience  and  inconvenience,  it  will  not 
be  a  material  inconvenience  to  pei-sons  navigating  the  river  so 
long  as  the  amount  of  traffic  remains  as  at  present,  and  the 
available  landings  are  not  obstructed  by  similar  occupations 
at  other  points  on  the  water  front. 

"I  find  as  a  fact  that  Water  sti'eet  has  the  Allegheny  river 
for  its  southern  boundaiy,  and  is  not  limited  to  100  feet  in 
width  at  the  point  where  the  defendant  is  erecting  its  building. 

'*  This  is  perhaps  a  mixed  question  of  law  and  fact,  and,  in 
80  far  as  it  depends  upon  my  views  of  the  law,  should  not  be 
regarded  as  a  finding  of  fact,  though  stated  here. 

**That  in  deeds,  maps,  or  other  writings,  calls  for  natural 
objects  will  control  calls  for  distance  is  a  proposition  of  law  so 
well  established,  so  just,  and  so  necessary  to  any  reasonable 
interpretation  that  it  needs  neither  authority  nor  argument. 
That  the  representation  of  a  tmct  of  land  abutting  upon  an- 
other tract,  or  upon  a  stream,  or  other  natural  object,  is  the 
same  as  saying  in  words  that  it  extends  to  the  other  tract  or 
stream  as  its  boundary,  is  also  a  necessary  and  self-evident 
proposition,  but  it  has  often  been  affirmed  by  the  Supreme 
Court:  Salmon  Creek  Lumber  Co.  v.  Dusenberry,  110  Pa.  446, 
and  cases  cited  by  the  court. 

"  The  plot  returned  by  the  commissioners  who  laid  out  the 
town  of  Warren  tells  its  story  with  a  directness  and  precision 
which  leave  no  room  for  question.  As  clearly  as  if  written  in 
80  many  words  they  have  depicted  Water  street  as  bounded  on 
the  Allegheny  river  from  the  mouth  of  the  Conewango  to  the 
Public  Way.  This  appears  not  only  from  the  distinct  marking 
of  the  shore  line  of  the  river,  without  anything  intervening 
between  it  and  the  street,  but  from  the  clear  indication  in  the 
lower  right  hand  corner  of  the  map  of  the  method  by  which  the 
commissionei*8  should,  and  would,  have  drawn  the  map,  had  it 
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been  intended  to  leave  land  vacant  between  the  street  and  the 
river.  Here  the  distance  from  the  north  line  of  Water  street 
to  the  water  is  so  great  as  to  make  the  extension  of  the  street 
to  the  water  inconvenient.  Here,  therefore,  the  land  south  of 
the  100  feet  is  laid  out  into  blocks,  and  the  streets  entering 
Water  street  from  the  north  are  carried  across  it,  and  extended 
to  the  water's  edge.  What  the  draughtsman  did  here  he  surely 
would  have  done  along  the  whole  water  front  had  he  intended 
to  limit  the  street  rigidly  to  its  marked  width  and  leave  vacant 
land  between  it  and  the  water,  for  that  is  the  precise  situation 
indicated  at  the  foot  of  Market  street. 

"  The  fact  that  the  streets  entering  Water  street  f i-om  the 
north,  with  the  exception  of  Market  and  East,  are  not  pro- 
tracted across  Water,  is  the  strongest  evidence  that  the  latter 
was  intended  to  go  to  the  water,  for  it  is  incredible  that  any 
engineer  would  have  omitted  to  provide  in  such  a  survey  for 
access  to  the  river. 

"  The  learned  counsel  who  have  so  ably  and  earnestly  pre- 
sented the  defendant's  case,  have  not  attempted  any  argument 
from  the  draught  itself,  but  have  relied  upon  what  is  alleged 
to  be  popular  and  legislative  construction. 

"  Cotemporary  construction  of  laws,  and  even  of  deeds  and 
maps,  is  deserving  of  attention  when  such  instruments  have 
become  ancient.  Anything  like  a  uniform  construction  by  the 
persons  interested,  whose  will  the  instrument  is  intended  to 
express,  is  of  the  greatest  weight  if  the  meaning  be  at  all  doubt- 
ful or  uncertain.  But  it  cannot  be  said  that  there  is  any  cotem- 
poi-ary  construction  of  this  plot  which  can  help  the  defendant. 
For  half  a  century,  so  far  as  the  evidence  enlightens  us,  while 
the  town  of  Warren  was  being  settled  and  built  up,  Water 
street  throughout  its  entire  length  remained  open  to  the  water, 
as  its  name  indicates  was  the  intention  of  its  founders,  and  in 
exact  accordance  with  the  plot.  The  first  act  of  assembly  to 
which  attention  has  been  drawn  is  the  act  incorporating  the 
borough  in  1832,  which  declares  that  it  intends  to  incorporate 
the  town  of  Warren  as  laid  out  by  the  commissioners.  This 
act  makes  the  streams  the  boundary  of  the  borough.  If  the 
defendant's  contention  is  correct,  it  should  have  been  a  line  100 
feet  from  the  west  and  north  lines  of  Water  street,  for  the  east 
and  south  lines  of  Water  street  were  the  limits  of  the  land 
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appropriated  to  lots,  outlots,  squares,  streets,  lanes  and  alleys, 
and  hence  of  the  town  plot.  Vacant  land  lying  between  this 
plot  and  the  river,  open  to  appropriation  under  the  land  laws, 
was  not  a  part  of  the  town,  any  more  than  was  the  wilderness 
which  bounded  the  outlots.  The  next  act  is  the  act  of  1845 
above  referred  to.  This  act  does  not  in  terms  declare  the  ex- 
istence of  any  vacant  land  between  the  street  and  the  streams. 
The  language  is,  'Any  ground  not  belonging  to  individuals 
along  the  banks  of  the  Allegheny  liver  and  Conewango  creek.' 
Even  if  this  be  given  a  somewhat  broad  construction,  as  I  think 
should  be  done,  and  understood  to  mean  not  only  '  not  belong- 
ing to  individuals'  but  not  devoted  to  public  use  as  a  street, 
there  is  still  no  assertion  by  the  legislature  that  there  is  any 
such  land. 

"When  we  turn  our  attention  to  the  popular  construction, 
we  find  nothing  which  can  control  the  plain  meaning  of  the 
plot,  or  which  shows  any  error  in  it.  The  uninterrupted  use 
of  the  water  front,  along  the  Conewango,  for  half  a  century 
after  the  laying  out  of  the  town,  will  surely  balance  the  occupa- 
tion since  1845 ;  and  along  the  river,  with  the  exception  of  the 
frame  building  on  the  lot  claimed  by  the  defendant — which  may 
have  been  tolei-ated  by  reason  of  the  saving  clause  in  the  act 
of  1832,  protecting  nuisances  in  the  streets — the  lockup  and  the 
bridge,  the  river  front  has  been  freely  open  to  Water  street  for  a 
century.  We  have  been,  therefore,  compelled  to  find  that  Water 
street  is  bounded  south  at  the  point  where  the  controversy 
arises  by  the  Allegheny  river,  with  no  vacant  land  intervening. 
A  line  parallel  with  the  north  line  of  Water  street  and  100  feet 
distant  therefrom  would  run  along  the  declivity  of  the  river 
bank  some  10  feet  from  the  top  of  the  bank.  The  proposed 
building  would  be  south  of  such  a  line. 

"  As  we  find  that  Water  street  goes  to  the  river,  it  is  clear 
that  Hickory  street  does  not,  and  the  ancient  road  becomes  un- 
importsiiit,  as  it  was  only  a  part  of  Water  street. 

^^I  find,  specifically,  the  facts  stated  in  the  1st,  2d,  8d,  7th, 
8th,  9th  and  10th  paragraphs  of  the  bill,  all  of  which  are  ad- 
mitted in  the  answer.  I  find  the  facts  as  stated  in  the  plain- 
tiffs requests  numbered  1,  2,  8,  4,  5,  7,  9, 10,  18,  14, 16, 18,  19 
and  22.  Also  the  defendant's  requests  numbered  1,  2,  8,  4,  5 
and  6. 
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^^  I  also  find  the  facts  as  stated  in  the  plaintifiTs  20th  and  21st 
requests,  but  I  do  not  regard  them  as  material.  Also  the  11th, 
except  as  to  Hickory  street.  The  12th  calls  for  a  finding  of 
law  and  will  be  answered  in  its  proper  place ;  the  fifteenth  is 
declined ;  the  17th  is  without  evidence  other  than  the  admission 
in  the  bill  and  answer,  which  have  been  already  found.  Ex- 
cept as  adopted  in  the  general  findings  the  other  requests  are 
declined. 

"CONCLUSIONS  OF  LAW. 

"The  legal  questions  which  seem  necessary  for  us  to  deter- 
mine are  these : 

"1.  Does  the  act  of  March  6, 1845,  authorize  the  sale  of  land 
included  in  the  bounds  of  Water  street,  or  lying  between  high 
and  low  watermarks,  to  private  individuals  ? 

"2.  Has  the  purchaser  the  right  to  occupy  land  between 
high  and  low  watermarks,  by  permanent  buildings,  constituting 
an  exclusive  occupancy,  if  the  navigation  be  not  materially  in- 
terfered with  ? 

.  "  8.  If  these  are  answered  in  the  affirmative,  had  the  common- 
wealth power  thus  to  take  its  highways  for  private  use  ? 

"  If  it  be  conceded  that  the  commonwealth,  after  laying  out 
land  into  streets,  alleys  and  lots,  and  selling  the  lots  according 
to  the  plot,  may  vacate  the  highways  and  sell  the  land  to  pri- 
vate owners,  it  is  surely  not  asking  anything  unreasonable  if 
we  demand  a  clear  and  unambiguous  declaration  before  we  con- 
vict her  of  such  an  act.  It  is  possible  to  so  construe  the  act  of 
1846  as  to  include  the  whole  of  the  street,  and  it  certainly  does 
include  the  land  between  high  and  low  watermark,  unless  this 
be  a  part  of  the  street.  But  there  is  nowhere  any  intention 
manifested  to  vacate  the  street,  nor  to  take  away  or  impair  the 
rights  of  the  public  therein.  Its  spirit  is  clearly  to  transfer  to 
the  borough  the  rights  of  the  commonwealth  as  proprietary  in 
any  land  lying  vacant  and  unappropriated  between  the  street 
and  the  streams.  She  does  not  affirm  that  there  is  any  such 
land,  but  merely  grants,  if  any  there  be,  the  purchase  money  to 
the  borough. 

"  But  if  we  hold  narrowly  to  the  letter,  and  give  it  full  scope 
as  to  the  land  devoted  to  the  street,  and  the  shore  of  the  river, 
what  rights  did  the  purchaser  acquire  ?    As  has  been  said  there 
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is  no  hint  of  any  intention  of  confiscating,  or  conveying  the 
rights  of  the  public.  The  street  and  the  river  are  there  before 
his  eyes  when  he  purchases.  His  right  is  that  of  the  common- 
wealth before  the  sale,  and  no  more.  I  conclude,  therefore,  as 
to  the  first  question,  that  the  act  did  not  confer  any  right  to 
occupy  any  part  of  the  land  devoted  to  public  streets  in  the 
original  plot  by  buildings. 

"  There  is  nothing  in  the  act  justifying  even  the  raising  of 
the  second  question,  unless  it  be  the  proviso.  Authority  to  sell 
land  lying  along  the  bank  of  a  navigable  stream  surely  does  not 
confer  the  right  to  exclusive  occupancy  of  the  land  between  high 
and  low  watermark,  any  more  than  such  a  right  would  accom- 
pany a  sale  from  the  commonwealth  direct.  Can  it  be  that  the 
proviso,  apparently  inserted  out  of  abundant  caution,  and  to 
forestall  a  possible  construction  of  the  granting  part  of  the  law, 
will  enlarge  that  grant,  in  respect  to  the  very  matter  which  it 
provides  against?  The  proviso  is  that  nothing  contained  in 
the  act  shall  authorize  interference  with  the  use  of  the  navi- 
gable streams  as  public  highways ;  and  this  is  attempted  to  be 
construed  to  mean  that  permanent  buildings  devoted  to  private 
purposes  may  be  erected  and  maintained  on  the  ground  over 
which  boats  and  rafts  have  been  accustomed  from  time  immemo- 
rial to  float  and  moor,  if,  on  the  whole,  a  court  or  jury  shall 
think  navigation  is  not  materially  impeded.  The  test  attempted 
to  be  applied  is,  we  think,  conclusive  against  the  construction 
contended  for.  The  proviso  is  cautionary.  It  does  not  enlarge 
the  g^nt  in  the  act. 

"It  was  argued,  however,  that  a  riparian  owner,  without 
special  authority  from  the  sovereign,  may  use  the  land  between 
high  and  low  watermark,  and  we  find  the  law  to  be  so.  Nor 
have  the  public  any  rights  in  it  as  mere  land.  But,  when  the 
water  rises,  the  right  of  the  public  rises  with  it,  and  extends  to 
every  part  of  the  land  covered  by  water  at  ordinary  floods. 
The  question,  whether  an  obstruction  is  or  is  riot  lawful,  is  a 
question  of  quality,  not  quantity.  If  the  riparian  owner  usurps 
the  exclusive  occupancy  of  any  part  of  the  public  highway,  for 
purposes  foreign  to  navigation,  he  is  a  wrongdoer,  even  though 
there  may  be  water  enough  left  to  float  all  the  craft  which  ply 
there,  and  shore  enough  to  furnish  moorings.  If  the  public 
have  a  right  to  moor  on  the  particular  spot  where  the  owner 
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wishes  to  build,  this  must  be  conclusive  against  bis  right  to 
build  there,  without  regard  to  the  question  whether  there  are, 
or  are  not,  other  places  equally  convenient.  If  one  riparian 
owner  may  build  houses  on  the  shore,  so  may  all,  and  there  is 
an  end  at  once  of  all  the  eddies  and  safe  harbors  along  the  nav- 
igable rivei*s.  Clearly  no  such  right  exists.  Equity  will  not 
interfere  where  the  interference  is  merely  nominal,  or  trifling, 
but  when  her  aid  is  invoked  by  the  commonwealth  through 
her  law  officer,  to  restrain  the  erection  of  a  substantial  and  per- 
manent stone  and  brick  structure,  having  no  relation  to  the 
navigation  of  the  river,  the  interference  cannot  be  said  to  be 
trifling. 

"  These  views  make  it  unnecessary  to  consider  the  last  ques- 
tion. The  commonwealth  in  her  character  of  proprietaiy,  and 
successor  to  the  Penns,  is  undoubtedly  bound  by  her  contracts, 
as  are  private  pei-sons.  In  her  character  of  proprietary  she  can- 
not lay  out  towns,  dedicate  streets  to  public  use,  sell  the  lots 
on  the  faith  of  such  dedication,  and  then  vacate  the  streets  and 
sell  them  to  private  pei-sons. 

"But  she  is  not  merely  proprietary,  she  is  the  sovereign. 
Her  people  through  their  representatives  may  do  whatever 
they  think,  or  say  they  think,  is  for  the  public  good,  unless 
restrained  by  some  limitation  in  the  fmme  of  our  own,  or  the 
general  government.  If  in  the  exercise  of  the  police  power  of 
the  state  it  becomes  expedient  to  vacate  a  street,  or  part  of  a 
street,  even  one  laid  out  and  dedicated  to  public  use  in  a  town 
plot,  I  am  not  prepared  to  say  it  may  not  be  done.  So,  although 
in  general  no  advei-se  occupation  will  avail  against  the  public, 
where  a  street  has  been  narrowed  by  authority  of  law,  and  the 
land  purchased  of  the  public,  occupied  by  all  the  owners  on 
both  sides  for  half  a  century  without  objection,  it  will  require 
no  straining  to  support  such  an  occupation  on  the  ground  of 
estoppel.  Such  may  be  the  situation  of  the  owners  along  the 
Conewango.  Their  titles  are  not  in  any  way  dependent  upon 
the  present  controvei-sy.  Here  the  grant  is  recent ;  it  has  not 
been  acquiesced  in,  but  is  challenged  promptly  before  more  has 
l)een  done  than  definitely  to  assei-t  a  clear  intention  to  invade 
the  public  right.  I  am  not  prepared  to  indorse  the  right  of  the 
commonwealth  to  take  the  street  dedicated  to  public  use  for 
merely  private  uses.     Such  an  act  is  not  done  as  sovereign,  but 
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as  proprietor.  No  public  considerations  enter  into  it  But  it 
she  may  do  so,  and  may  authorize  the  erection  of  buildings 
within  the  limits  of  a  navigable  stream,  as  I  think  she  may,  it 
is  enough  for  the  present  case  that  she  has  not  done  so. 

**I  adopt  the  propositions  of  law  presented  by  the  plain  tiflf 
numbered  1,  8,  5,  6  and  7,  though  the  last  is  immaterial.  As 
to  the  4th  it  is  not  necessary  to  give  an  opinion.  The  2d  is 
refused.     Hickory  street  does  not  extend  to  the  river. 

"I  also  adopt  the  legal  propositions  presented  by  the  de- 
fendant numbered  2,  8,  4,  5,  6,  7,  8,  9  and  10.  This  last  point 
is  correct,  yet  it  must  not  be  overlooked  that  the  legislature 
has  not  given  authority  to  the  borough  to  exclude  the  public 
from  access  to  the  river  at  any  point  along  Water  street. 

"  In  answer  to  the  2d  point,  I  answer  that  the  banks  of  a 
stream  include  more  than  the  declivity  towards  the  water,  and 
extend  to  the  entire  embankment  which  retains  the  water  in 
its  channel. 

"If  this  opinion  be  thought  to  have  been  dmwn  out  to  unrea- 
sonable length,  let  the  impoitance  of  the  interests  involved 
excuse  it.  The  defendant  is  a  charity  which  the  community 
does  not  see  embarrassed  or  hampered  in  its  enterprises  with- 
out great  regret,  and  if  the  right  which  it  seeks  could  be  con- 
ceded without  more  being  involved,  perhaps  this  suit  would 
not  have  been  brought.  But,  on  the  other  hand,  the  right  to 
sell  this  lot  to  tlie  Young  Men\s  Christian  Association  involves 
the  right  to  sell  the  entire  river  front,  and  leaves  nothing  be- 
tween destruction  and  the  chief  beauty  of  the  town  except 
the  uncertain  will  of  the  burgess  and  town  council  for  the  time 
being. 

"  Tiie  right  of  the  atloi-ney  general  to  prosecute  this  suit  is 
unquestioned ;  the  controlling  facts  are  not  only  clear,  but  in 
my  judgment  undisputed,  and  such  as  to  make  it  our  impera- 
tive duty  to  grant  the  relief  prayed  for  in  the  bill. 

"Let  a  decree  be  drawn  enjoining  the  defendant  from  erect- 
ing any  building  or  structure  within  the  bounds  of  Water  street, 
or  between  high  and  low  watermark  of  the  Allegheny  river, 
which  will  interfere  with  the  public  use  of  the  street  or  the 
navigation  of  tiie  river,  as  explained  in  this  opinion.  And  it 
is  further  ordered  that  the  costs  of  this  proceeding  be  paid  by 
the  defendant." 
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Error  assiffned  was  decree  awarding  injunction. 

D.  I.  Ball  and  W.  W.  Wilbur,  of  Wilbur  ^  Schnur,  for  ap- 
pellant.— Neither  the  act  incorporating  the  town  of  Warren 
nor  the  plot  of  the  same  designates  irrevocably  the  use  to  which 
the  land  in  excess  of  the  100  feet  street  shall  be  put.  There  is 
nothing  that  requires  it  to  be  left  open  for  commons,  and  it  is 
not  or  may  not  be  needed  for  a  street. 

No  length  of  time  or  occupation  can  acquire  title  against  the 
commonwealth:  Kopf  v.  Utter,  101  Pa.  27 ;  Northern  Cent.  R. 
R.  V.  Com.,  9  W.  N.  C.  129 ;  Com.  v.  Miltenberger,  7  Watts, 
450 ;  Barter  v.  Com.,  8  P.  &  W.  253. 

A  long  continued,  uniform,  and  unquestioned  practice  by  the 
whole  community  ought  to  be  accepted  at  this  day  as  the  law 
upon  the  subject,  unless  there  be  some  insuperable  barrier 
against  its  acceptance,  and  a  mere  technical  construction  will 
not  be  such  a  barrier :  Kosterbader  v.  Spotts,  80  Pa.  437 ;  Long 
V.  Cottrell,  78  Pa.  308. 

The  construction  asked  for  violates  no  light,  public  or  pri- 
vate. Persons  purchasing  lots,  from  the  commonwealth  had 
notice  that  Water  street  was  100  feet  wide.  For  fifty  years 
lots  have  been  bought  and  sold  in  the  borough  of  Warren,  with 
the  knowledge  that  the  legislature  asserted  the  right  to  au- 
thorize the  sale  of  the  banks  between  the  100  feet  street  and  the 
water. 

The  test  as  to  whether  land  between  high  and  low  water- 
marks may  be  used  for  building  is  not  whether  the  land  is 
ovei-flowed  by  water,  but  whether  the  buildings  will  interfere 
with  the  use  and  navigation  of  the  stream  as  a  public  highway 
or  witli  the  navigable  capacity  thereof. 

The  owner  of  land  lying  along  a  navigable  stream  between 
high  and  low  watermarks,  may  use  his  land  for  any  and  every 
lawful  purpose  which  does  not  interfere  with  the  use  and  navi- 
gation of  such  stream  by  the  public  or  by  individuals  as  a 
public  highway:  Zug  v.  Com,,  70  Pa.  138;  Allegheny  v.  Zim- 
merman, 95  Pa.  287 ;  Philadelphia's  App.,  78  Pa.  33. 

JameB  0.  Parmlee,  J,  W,  Lee  with  him,  for  appellee. — When 
a  survey  calls  both  for  a  distance  and  a  natural  landmark  and 
the  two  are  found  incompatible,  the  latter  must  prevail :  Sal- 
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raon  Creek  Lumber  Co.  v.  Dusenberry,  110  Pa.  446  ;  Grier  v. 
Penna,  Coal  Co.,  128  Pa.  79;  Koch  v.  Dunkel,  90  Pa.  264; 
Ake  V.  Mason,  101  Pa.  17. 

Between  high  and  low  watermark  the  riparian  owner  cannot 
occupy  to  the  prejudice  of  navigation,  nor  place  obstructions  on 
the  shore  without  express  authority  from  the  state:  Wain- 
\vright  V.  McCuUough,  63  Pa.  66 ;  Poor  v.  McClure,  77  Pa. 
214 ;  Wood  v.  Appal,  63  Pa.  210 ;  Philadelphia  v.  Scott,  81  Pa. 
86 ;  Pui-sell  v.  Stover,  110  Pa.  43 ;  Hartley  v.  Crawford,  81* 
Pa.  478  ;  Dairy mple  v.  Mead,  1  Grant,  197  ;  Freytag  v.  Pow- 
ell, 1  Whart.  536. 

When  the  owner  of  gi'ound  lays  it  off  into  town  lots,  with 
streets,  etc.,  for  their  use,  and  sells  lots  accordingly,  it  is  a 
dedication  of  these  ways  to  the  use  of  the  purchaser:  Mc- 
Call  V.  Davis,  56  Pa.  431 ;  Com.  v.  Barker,  140  Pa.  189 ;  Penny 
Pot  Landing  v.  Philadelphia,  16  Pa.  79  ;  Com.  v.  Moorehead, 
118  Pa.  344. 

Opinion  by  Mr.  Chief  Justice  Sterrett,  May  30, 1895 : 
All  that  can  be  profitably  said,  in  relation  to  the  facts  as  well 
as  the  questions  of  law  involved  in  this  case,  will  be  found  in 
the  able  and  exhaustive  opinion  of  the  learned  president  of  the 
court  below.  We  are  fully  satisfied  as  to  the  correctness  of  the 
conclusions,  both  of  law  and  fact,  so  far,  at  least,  as  they  are 
involved  in  the  decree.  We  therefore  aflBrm  the  decree  on  his 
opinion  and  dismiss  the  appeal  at  appellant's  costs. 

Williams,  J. 

I  dissent  from  the  judgment  in  this  case.  Under  the  stat- 
utes cited  the  borough  of  Wanen  has  proprietary  as  well  as 
municipal  contiol  of  the  lot  in  controversy  and  can  make  a  title 
to  the  proposed  purchaser. 


Mark  Gemas's  License.     Mark  Geraas's  Appeal. 

Liquor  license — Distiller's  license — Act  of  June  9,  1891. 

By  the  act  of  June  9, 1891,  P.  L.  257,  the  granting  of  licenses  to  whole- 
sale dealers,  brewera,  distillers,  etc.,  of  spirituous,  vinous  and  malt  liquors 
is  assimilated  to  a  certain  extent  to  the  licensing  of  retailers,  and  is  put^ 
within  the  discretion  of  the  court  of  quarter  sessions,  but  section  6  of  the 
act  giving  a  discretion  to  the  court  to  refuse  a  license  •*  whenever  such 
license  is  not  necessary  for  the  accommodation  of  the  public,  or  the  up- 
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plicant  is  not  a  fit  person,"  etc.,  is  qualified  by  the  proviso  of  sec.  4  of  tlie 
act,  that  the  necessity  **  for  the  accomodation  of  the  public  ....  sliall 
not  apply  to  a  brewer  or  distiller." 

Applicants  are  entitled  to  a  hearing,  and  the  discretion  given  to  the 
court  is  a  judicial  discretion. 

Where  the  only  reason  assigned  for  the  refusal  of  the  license  is  not  a 
valid  one  under  the  statute,  and  there  is  no  other  ground  for  refusing 
it,  the  license  should  be  granted :  Johnson^s  License,  156  Pa.  322 ;  Gross's 
License,  161  Pa.  344 ;  Mead's  License,  161  Pa.  875 ;  Am.  Brewing  Co.'s 
License,  161  Pa.  378. 

Argued  May  15,  1895.  Appeal,  No.  46,  July  T.,  1895,  by 
Mark  Gemas,  from  order  of  Q.  S.  Fayette  Co.,  March  T.,  1895, 
No.  132,  refusing  a  distiller's  license.  Before  Sterrett,  C.  J., 
Green,  McCollum,  Mitchell  and  Dean,  J  J.    Revei-sed. 

Petition  for  distiller's  license  under  act  of  June  9,  1891. 

The  petition,  bond  and  justification  of  sureties  complied  with 
the  terms  of  the  act  and  the  rules  of  court,  and  no  remoiistmnces 
were  filed  against  the  application.  The  court  indoi-sed  upon 
the  petition  the  following  order  : 

"  Now  the  5th  day  of  April,  1895,  license  is  refused  as  un- 
necessaiy  for  the  accommodation  of  the  public." 

Error  assigned  was  above  order,  quoting  it. 

H.  B.  Fulton^  Boyd  ^  Umbel  with  him,  for  appellant. 

No  paper-book  filed  or  aigument  offered  for  appellee. 

Opinion  by  Mr.  Justice  Mitchell,  May  30, 1895 : 
By  the  act  of  June  9, 1891,  P.  L.  257,  the  granting  of  licenses 
to  wholesale  dealei's,  brewei's,  distillers,  etc.  of  spirituous,  vinous 
or  malt  liquors,  is  assimilated  to  a  certain  extent  to  licensing 
of  retailers,  and  is  put  within  the  discretion  of  the  court  of 
quarter  sessions.  This  discretion,  as  we  have  frequently  said 
is  a  judicial  discretion,  to  be  exercised  for  legal  reasons  and  in 
a  judicial  manner.  When  so  exercised  it  is  not  reviewable.  It 
has  been  held  accordingly  that  the  applicant  is  entitled  to  a 
hearing,  and  a  decision  based  on  the  evidence :  Johnson's  License, 
156  Pa.  322 ;  Gross'  License,  161  Pa.  344  ;  though  the  court's 
personal  knowledge  of  certain  facts  such  as  the  fitness  of  the 
applicant,  etc.  is  a  legitimate  part  of  the  case  before  it:  Mead's 
License,  161  Pa.  375.    In  Gross'  License,  supra,  the  rules  appli- 
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cable  to  the  subject  were  very  clearly  and  compreheusively 
stated  by  our  brother  Dean,  and  may  be  briefly  summarized  as 
three  in  number,  viz,  that  there  must  be  a  judicial  iieariag,  that 
a  refusal  must  be  for  a  legal  reason,  and  that  where  these  two 
points  appear,  this  court  will  not  assume  to  discuss  the  correct- 
ness of  the  result  reached  by  the  court  below. 

In  the  present  case  there  was  a  hearing  and  a  refusal  of  a 
license  for  the  reason,  expressed  of  record,  that  it  was  "  unnec- 
essary for  the  accommodation  of  the  public."  We  are  of  opin- 
ion that  this  was  not  a  legal  and  valid  reason.  The  petition  was 
for  a  distiller's  license,  and  section  four  of  the  act  of  1891, 
which  prescribes  the  requirements  which  the  applicant  shall 
set  out  in  his  petition,  includes  in  its  fifth  item  *'  that  the  place 
to  be  licensed  is  necessary  for  the  accommodation  of  the  pub- 
lic," but  a  proviso  immediately  adds  that  this  requirement  "shall 
not  apply  to  a  brewer,  or  distiller."  It  is  said  in  the  opinion  of 
the  court  below  which  was  affirmed  in  the  Am.  Brewing  Co.'s 
License,  161  Pa.  878,  that  "it  seems  reasonable  that  the  court 
should  not  have  the  same  kind  and  extent  of  discretion  in  all 
kinds  of  licenses,  and  that  the  discretion  should  be  greatest  in 
the  cases  of  hotels  and  restaurants  whose  principal  trade  is  to 
sell  liquor  by  the  drink  to  the  consumer  and  least  in  those  of 
distillers  who  are  manufacturers  and  farthest  removed  from  the 
consumer."  And  it  had  been  said  before  by  this  court  in  Pol- 
lard's Petition,  127  Pa.  t507,  521,  which  arose  under  the  act  of 
1887,  that  a  wholesale  license  "is  not  granted  for  the  conven- 
ience of  a  particular  neighborhood,  nor  does  it  matter  where  the 
place  of  business  is  located.  .  .  .  The  power  to  close  up  large 
establishments  such  as  breweries,  distilleries  and  wholesale 
liquor  houses,  when  perhaps  hundreds  of  thousands  of  dollai^ 
are  invested  therein,  is  too  vast  to  be  exercised  by  any  man  or 
court  excepting  on  the  clearest  grant  of  legislative  authority." 
Such  grant  has,  since  that  decision,  been  clearly  made  by  the 
act  of  1891  in  the  case  of  wholesale  dealei-s,  but  this  particular 
requirement  as  to  the  accommodation  of  the  public  has  been 
expressly  omitted  with  regard  to  brewers  and  distillers. 

It  is  time  that  section  six  of  the  act,  in  prescribing  the  mode 
of  proceeding  by  the  court  upon  hearing  petitions  in  favor 
and  remonstrances  against  the  applications,  gives  a  discretion 
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to  refuse  "  whenever  such  license  is  not  necessary,  for  the 
accommodation  of  the  public,  or  the  applicant  is  not  a  fit  per- 
son," etc.,  yet  as  this  section  is  general  and  prescribes  the  method 
for  hearing  and  deciding  all  applications  of  every  kind  under 
the  act,  it  must  be  read  as  to  each  kind  with  reference  to  the 
requirements  for  that  kind  only,  reddendo  singula  singulis. 
Thus  the  judgment  of  the  court  as  to  the  personal  fitness  of  the 
applicant  involves  considerations  of  residence,  citizenship,  inter- 
est in  other  places  where  liquor  is  made  or  sold,  conduct  in 
regard  to  previous  license,  etc.  applying  equally  to  all  kinds  of 
licenses  asked  for.  But  the  consideration  of  public  accommo- 
dation applies  only  to  those  licenses  of  which  it  is  a  require- 
ment, and  among  these  a  distiller  is  not  included.  To  include 
him  would  be  to  nullify  indirectly  the  express  exemption  in 
section  four,  and  to  do  so  most  unjustly  to  the  applicant  by 
authorizing  a  refusal  of  a  license  upon  a  ground  that  he  was 
expressly  relieved  from  setting  forth  in  his  petition,  and  was 
nowhere  directly  or  by  reasonable  implication  required  to  prove. 

We  are  of  opinion  therefore  that  the  only  reason  assigned  for 
a  refusal  of  the  license  was  not  a  valid  reason  under  the  statute 
in  the  case  of  a  distiller,  and  unless  there  is  other  ground  for 
refusing  it,  which  does  not  appear,  the  license  should  be  granted. 

Judgment  reversed  and  procedendo  awarded. 


i|«       id     Ezra  M.  Eshleman  v.  James  H.  lightner,  Appellant. 

Sale—  Warranty. 

Where  the  sole  defense  to  an  action  for  money  dae  for  the  purchase  of  a 
horse  was  a  wan*anty  of  the  horse  and  a  breach  thereof,  evidence  that, 
upon  discovering  the  breach,  defendant  rescinded  the  sale  and  returned  the 
hoi*se  to  plaintiff,  was  not  admissible. 

Argued  May  21, 1895.  Appeal,  No.  191,  Jan.  T.,  1895,  by  de- 
fendant,  from  judgment  of  C.  P.  Lancaster  Co.,  Nov.  T.,  1893, 
No.  36,  on  verdict  for  plaintiff.  Before  Sterrett,  C.  J.,  Wil- 
liams, Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 
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Assumpsit  on  a  promissory  note.    Before  Livingston,  P.  J. 

At  the  trial  it  appeared  that  tlie  note  was  given  as  part  con- 
sideration for  a  horae  sold  and  delivered  by  plaintiff  to  defend- 
ant on  June  4,  1893.  The  defense  was  that  the  hoi-se  was  not 
as  wan-anted  by  the  vendor. 

Defendant  testified  as  to  the  alleged  warranty  as  follows  : 

"A.  His  answer  was,  first,  he  says,  'Well,  you  know  it  is 
important  to  have  your  neck  insured ;  you  want,  Mr.  Lightner, 
a  family  hoi-se,  one  that  a  lady  can  drive,  and  you  can  take 
children  out  with  you  with  perfect  safety.  When  you  have 
this  hoi'9e,  you  are  as  safe  as  I  am  now  sitting  in  this  arm  chair, 
perfectly  safe.'  Said  I,  *  Mr.  Eshleman,  that  is  your  reason  for 
asking  this  enormous  price,  $125  more  than  the  appearance  or 
grade  of  that  horse  warrants  him  to  be  worth  ? '  '  Yes,  sir,  it 
is  in  consideration  of  those  extra  qualities,  I  want  this  extra 
price.'  Says  I,  'Will  you  guarantee,  warrant  this  horse  to  be 
good,  safe,  sound,  fi*ee  from  all  faults  and  perfect  in  every 
way  ? '  'I  will,'  he  said,  and  went  over  my  expression,  and  then 
went  this  way  (indicating)  to  clinch  the  nail  on  the  head.  He 
used  gestures  to  make  his  statement  stronger.  This  occurred 
in  my  dining  room.  There  was  nobody  present  at  this  conver- 
sation. 

"  Q.  I  uiidei-stand  you  say,  under  oath,  he  warranted  this 
horse  to  be  perfect  ?  A.  I  will  say  under  oath,  he  warranted 
this  horse  to  be  perfectly  safe,  sound,  gentle,  that  a  lady  could 
diive  him,  and  ladies  and  children  could  be  driven  behind  him 
with  perfect  safety, — had  no  tricks  and  faults  whatever.  On 
account  of  this  double  guaranty, — warranty,  he  wanted  $125 
extra." 

James  Hires  testified  as  follows : 

"Q,  Will  you  please  state  to  the  court  and  jury  all  that 
occurred,  and  everything  that  you  can  remember  that  was  said 
on  that  occasion  there  by  Mr.  Lightner  or  Mr.  Eshleman? 
A.  I  heard  Mr.  Lightner  ask  Mr.  Eshleman  whether  this  hoi"se 
was  sound.  Mr.  Eshleman  said  the  horse  wa^  safe,  sound,  and 
any  lady  could  drive  him,  and  very  gentle." 

Plaintiff  denied  that  he  made  any  warmnty  at  all  as  to  the 
horse. 

The  following  letters  were  produced  in  evidence ; 
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*' Lancaster,  Pa.,  July  26  th. 

"  Mr.  E.  ESHLEMAN, 

'*  Dear  sir :  On  August  7th  according  to  agreement  I  was  to 
pay  you  in  full  for  the  horse ;  therefore  you  can  look  for  a  let- 
ter and  check  from  me  at  that  time ;  should  it  not  reach  you 
on  that  particular  day,  don't  be  uneasy,  as  it  will  be  sent  as 
soon  as  possible. 

''  I  am,  etc., 

"  Jambs  H.  Lightneb." 
"  The  horse  looks  first  rate  and  pleases  me  in  every  way." 

"  Lancaster,  Pa,,  August  14, 1893. 
"  To  Mr.  E.  EsHLEMAN : 

"  The  very  hard  times  all  over  the  country  now  prevailing  is 
the  reason  I  have  not  paid  in  full  for  the  hoi-se  before  this. 
Within  a  short  time  an  improvement  is  expected  by  every  one. 
Therefore  I  trust  you  will  have  patience  awhile  longer,  as  I 
want  to  pay  you  as  soon  as  possible;  within  a  month  from  this 
time,  most  likely. 

"  Yours,  etc., 

"  James  H.  Lightner, 

"349  Noi-th  Duke  Steet.'* 

The  defendant  offered  to  prove  that  he  rescinded  the  con- 
tinct  and  returned  the  horse  to  Mr.  Eshleman,  the  plaintiff,  on 
discovery  of  the  breach  of  warranty,  and  that  the  hoi'se  was  not 
as  represented. 

Objected  to  by  plaintiff.     Disallowed  and  bill  sealed,  [1] 

Plaintiff's  points  were  as  follows : 

"  1.  There  is  a  clear  distinction  between  a  warmnty  and  a 
mere  representation.  A  mere  representation  that  an  article  is 
sound  and  safe  is  not  a  wairanty.  Answer:  I  afiirm  that 
point.  [4] 

"'  2.  If  the  jury  believe  from  the  testimony  of  James  H. 
Lightner  and  from  the  admissions  in  his  lettei-s  of  June  5th  and 
July  26th,  that  the  horse  was  all  right,  the  verdict  must  be  for 
the  plaintiff  for  the  full  amount  of  his  claim.  Answer :  That 
point  we  aflSrm.  Because  if  he  did  that,  had  no  complaint 
to  make,  there  was  no  warranty  broken,  the  time  having 
passed."  [5] 

Defendant's  points  were  as  follows: 
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1895.]  Points. 

"1.  If  the  jury  believes  the  testimony  of  the  defendant  and  of 
James  H.  Hires  that  the  plaintiff  expressly  warranted  this  hoi-se 
to  be  sound,  safe  and  gentle,  fit  for  ladies  to  drive ;  and  that 
the  time  said  warranty  was  given  said  horse  was  dumb,  tljat 
was  a  breach  of  warranty,  and  the  verdict  should  be  for  defend- 
ant. Answer:  I  will  say  hei^e  Mr.  Hires  did  not  use  the  word 
warranty  at  all.  You  have  heard  the  words  he  did  use.  They 
were  a  representation,  not  necessarily  a  warranty.  If  you  be- 
lieve the  testimony  of  Mr.  Lightner,  however,  he  did  warrant 
this  horse  expressly.  If  he  used  the  words  Lightner  said  he 
used,  that  would  be  a  warranty,  and  if  the  horse  was  unsound 
at  that  time,  if  you  believe  that  from  the  evidence,  then  he 
would  be  entitled  to  damages  for  the  breach  of  warranty,  which 
should  set  off  against  the  amount  of  this  note  witli  interest,  and 
on  such  finding  you  will  have  to  ascertain  from  the  evidence 
what  was  the  amount  of  damages  he  sustained.  If  it  was 
greater  than  the  value  of  the  note  and  its  interest,  then  your 
verdict  should  be  for  the  defendant  simply.  If  it. is  not  so 
great,  then  you  will  have  to  ascertain  what  it  is,  and  deduct  it 
from  the  amount  of  the  note  and  interest,  and  render  your  ver- 
dict for  the  difference  between  the  amount  of  damages  and  the 
amount  of  the  note  and  interest  for  the  plaintiff.  [6] 

"  2.  If  the  jury  believe  the  testimony  of  George  Nolty  and 
of  Dr.  E.  E.  Shaub  that  this  hoi-se  was  dumb  and  unsound  at 
the  time  this  warranty  was  given,  they  should  find  for  the 
defendant.  Answer :  In  that  we  say,  first  you  would  have  to 
find  there  was  a  warranty.  Then  you  will  remember  the  length 
of  time  between  the  sale  and  the  time  they  saw  him,  and  if  the 
time  was  so  close  as  to  warrant  them  in  saying  he  was  unsound 
at  the  time  of  sale,  if  you  believe  that,  you  have  it  all  before 
you,  it  is  a  question  of  fact ;  then  if  you  find  the  amount  of 
damages  sustained,  if  there  was  warranty  and  that  the  horse 
was  dumb  and  unsound  at  the  time  of  the  warranty,  the  time 
of  the  sale,  then  you  will  have  to  do  as  I  have  told  you  witli 
reference  to  the  first  point:  ascertain  the  amount  of  damages, 
and  if  the  amount  is  greater  than  the  amount  of  the  note  and 
interest,  then  find  simply  for  the  defendant;  if  it  is  not  so 
great,  deduct  it  from  the  amount  of  the  note  and  interest  and 
return  a  verdict  for  the  plaintiff  for  the  difference  between 
them."  [7] 

Vol.  clxix— 4 
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Verdict  and  judgment  for  plaintiff  for  $280.80.  Defendant 
appealed. 

Errors  assignecL,  among  others,  were  (1)  rulings  on  evidence, 
quotipg  the  bill  of  exceptions  ;  (4-7)  above  instructions,  quot- 
ing them. 

George  A.  Lane^  0.  (?.  Bassler  witli  him,  for  appellant, 
cited:  Freyman  v.  Knecht,  78  Pa.  141;  Weimer  v.  Clement, 
87  Pa.  147 ;  Mills  v.  Fibre  Co.,  4  W.  N.  C.  463 ;  Scheppers  v. 
Stewart,  11  W.  N.  C.  106. 

W,  U,  ffensel^  J.  Hay  Brown  with  him,  for  appellee,  cited  :  1 
Chit.  PL  137;  Kase  v.  John,  10  Watts,  107;  Sedgwick  on 
Damages,  286 ;  Vanleer  v.  Earle,  26  Pa.  277 ;  Freyman  v. 
Knecht,  78  Pa.  141 ;  2  Addison  on  Contracts,  989 ;  1  Benjamin 
on  Sales,  621 ;  Thornton  v.  Wyim,  12  Wheat.  183;  Street  v. 
Blay,  2  B.  &  Ad.  456 ;  Voorhees  v.  Earl,  2  Hill,  288 ;  Cary  v. 
Gruman,  4  Hill,  625 ;  Muller  v.  Eno,  14  N.  Y.  597 ;  Day  v. 
Pool,  52  N.  Y.  416 ;  Rust  v.  Eckler,  41  N.  Y.  488 ;  Doane  v. 
Duiiliam,  65  111.  512;  Wright  v.  Davenport,  44  Texas,  164;  1 
Benjamin  on  Sales,  627  ;  Lord  v.  Grow,  39  Pa.  88  ;  Farnsworth 
V.  Duffner,  142  U.  S.  47 ;  Negley  v.  Lindsay,  67  Pa.  217 ; 
Mahaffey  v.  Ferguson,  156  Pa.  171 ;  Wetheiill  v.  Neilson,  20 
Pa.  448 ;  Shisler  v.  Baxter,  109  Pa.  443. 

Per  Curiam,  May  30, 1895  : 

This  suit  was  on  defendant's  note  in  favor  of  plaintiff  for 
two  hundred  and  sixty  dollars,  part  consideration  for  a  horse 
sold  and  delivered  by  the  payee  to  the  maker  in  June,  1893. 
The  note  being  admitted,  the  sole  defense  was  warranty  of  the 
hoi*se  by  the  plaintiff,  breach  of  the  warranty,  etc.  Testimony, 
of  a  conflicting  character,  but  tending  to  sustain  the  defense, 
was  introduced  by  the  defendant.  On  the  other  hand,  the 
alleged  warranty  was  denied  by  the  plaintiff ;  and  the  ques- 
tions of  fact  thus  presented  were  properly  submitted  to  the 
jury,  whose  findings  were  adverse  to  the  defendant. 

An  examination  of  the  record,  with  special  reference  to  the 
assignments  of  error,  has  not  convinced  us  that  there  is  any- 
thing therein  to  justify  a  reversal  of  the  judgment  entered  on 
the  verdict.  We  find  nothing  in  any  of  the  specifications  that 
requires  extended  comment. 

Judgment  affirmed. 
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1895.]  Syllabus— Charge  of  Court. 

Jonas  6.  Brinser,  Appellant,  v.  Longenecker  &  Bausman. 

Sale — Warranty — Charge  of  court. 

Id  an  action  to  recover  money  paid  for  cattle,  plaintiff  averred  in  his 
statement  that  the  suit  was  founded  on  a  breach  of  wairanty  of  the  cattle. 
The  principal  contention  was  as  to  whether  there  was  a  wan-anty  or  not. 
There  was  evidence  that  two  of  the  heifers  purchased  of  defendants  were 
never  delivered.  Held,  that,  in  the  absence  of  a  request  to  instruct  as  to 
the  item  of  claim  based  on  the  nondelivery,  it  was  not  error  to  fail  to  give 
Boch  instruction. 

Ai-gued  May  21,  1895.  Appeal,  No.  144,  July  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  Lancaster  Co.,  Sept.,  T.,  1891, 
No.  86,  on  verdict  for  defendants.  Before  Sterrett,  C.  J., 
Williams,  Mitchell,  Dean  and  Fell,  J  J.    AflBimed. 

Assumpsit  to  recover  moneys  paid  for  a  lot  of  heifers  which 
it  was  claimed  were  not  in  the  condition  in  which  they  were 
warranted.     Before  Brubakeb,  J. 

The  facts  appear  by  the  charge  of  the  court  which  was  as 
follows : 

"  This  suit  is  founded  upon  a  warranty  or  an  alleged  war- 
ranty on  the  part  of  the  defendants  of  the  soundness  and  healthy 
condition  of  a  lot  of  heifers  purchased  by  the  plaintiff  on  the 
8th  day  of  August,  1888.  If  you  believe  the  testimony  of  the 
pkintiff,  that  the  expression  was  used  by  either  one  of  the 
defendants,  as  stated  by  him,  tlie  plaintiff,  and  the  plaintiff  had 
reasonable  ground  to  suppose  that  the  warranty  was  intended 
by  the  defendants,  and  that  he  did  so  suppose,  and  in  making 
the  purchase  of  the  stock  relied  upon  such  supposed  warranty, 
then  you  should  find  that  there  was  a  wan-anty  in  fact  in  this 
case.  No  particular  words  or  form  of  expression  is  necessary 
to  create  a  warranty,  nor  need  the  word  '  warranty '  be  used. 
If  the  representation  is  positive  and  relates  to  a  matter  of  fact 
and  not  to  a  matter  of  opinion,  that  is,  if  these  men  had  said 
that  it  was  their  opinion  that  the  cattle  were  all  right,  that 
would  not  be  a  warranty;  but  if  the  plaintiff  received  the  state- 
ment as  true,  and  relied  upon  it  in  making  the  bargain,  such 
representation  will  constitute  a  warranty. 
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^^  The  expression  relied  upon  by  the  plaintiff  to  constitute  a 
warranty  in  this  case,  as  given  by  the  plaintiff  himself  and  taken 
down  by  the  court  stenographer,  and  which  I  shall  read  to  you, 
is  as  follows : — Jonas  C.  Brinser,  the  plaintiff,  said : 

"  *  I  said  to  Longenecker,  "  What  brings  that  kind  of  cattle 
in  the  market  this  time  of  year  on  the  cars?  There's  some- 
thing wrong  with  them."  He  said  he  would  warrant  them  to 
be  all  right.     We  spoke  it  in  German.' 

**  On  cross-examination  the  question  asked  by  counsel  for 
the  defendants  was ; 

"  Q.  You  say  that  Longenecker  warranted  the  cattle.  What 
did  he  say  about  warranting  them  ?  A.  I  asked  him,  ^  What 
brings  that  kind  of  cattle  in  the  market.  I  asked  him  if  there 
was  anything  wrong  with  these  cattle,  and  he  said  he  would 
insure  them.'  Q.  Did  you  say  at  the  Squire's  ofiBce  that  he 
said  he  would  insure  them?  A.  Yes.  I  think  so.  Q.  Give 
us  the  German  that  he  used  when  he  said  he  would  insure  the 
cattle.  What  did  he  say?  A.  Longenecker  said,  *I  will  in- 
sure them  that  they  are  all  right.' 

"  If  there  was  no  such  warranty  made  by  the  defendants  or 
either  of  them,  as  represented,  and  the  defendants  positively 
deny  that  it  was  so  made,  then  there  can  be  no  recovery  had  in 
the  absence  of  fraud.  In  the  absence  of  either  fraud  or  war- 
ranty, the  purchaser  takes  the  risk  of  the  defects  in  soundness, 
health  or  condition  of  stock  that  he  purchases.  In  this  case, 
however,  there  is  no  allegation  of  fraud  made.  The  plaintiff 
says  in  the  statement  of  his  demand — and  he  relies  upon  it — 
that  the  suit  '  is  founded  and  based  upon  a  warranty '  solely,  of 
the  soundness  and  healthy  condition  of  the  lot  of  heifers  in 
question,  and  which  are  now  under  consideration. 

"  [Therefore,  you  must  find  the  fact  from  the  testimony  as 
presented.  Was  there  a  waiTanty  of  these  cattle  ?  If  these  de- 
fendants did  not  warrant  or  insure  the  health  and  condition  of 
the  cattle,  as  represented  by  the  plaintiff — in  other  words,  if 
you  do  not  believe  what  the  plaintiff  said  in  this  case,  then 
there  can  be  no  recoveiy,  and  then  it  will  not  be  necessary  for 
you  to  go  into  any  other  question ;  because,  as  I  said  before,  he 
relies  solely  upon  the  wari-anty  of  the  stock  when  he  purchased 
^*'']  \y\  [And  it  is  for  you  to  say  in  considering  all  this  testi- 
mony, whether  this  was  not  a  scrub  end  of  a  lot  of  cattle  that 
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he  purchased.  You  will  take  the  price  and  everything  else  into 
consideration,  and  say  whether  it  is  likely  or  not  that  such  a 
warranty  would  have  been  made,  under  the  circumstances  of 
the  case.]  [4]  If  you  come  to  the  conclusion  that  the  plaintiff 
has  told  you  the  truth  here  to-day,  and  that  there  was  such  a 
warranty,  as  represented  by  him,  then  he  is  entitled  to  recover 
such  an  amount  as  he  has  proven  to  you  in  this  case  as  the  loss 
sustained  b}*^  him  by  reason  of  this  purchase  under  the  warranty. 

"Now  this  is  a  very  simple  question,  and  it  seems  to  me, 
gentlemen,  you  ought  not  to  have  very  much  trouble  in  getting 
at  the  truth  of  the  matter.  It  is  almost  solely  a  question  of 
credibility.  As  I  said  before,  if  you  believe  the  plaintiff, 
that  there  was  such  a  warranty  made,  then  he  is  entitled  to 
recover,  and  the  measure  of  damages  will  be  the  difference  be- 
tween what  he  paid  for  the  cattle  and  what  they  were  worth 
at  the  time  the  sale  was  made,  as  represented  by  the  counsel  on 
the  part  of  the  plaintiff. 

"  [There  is  still  one  element  presented  in  this  case,  which  is 
not  common  in  the  conduct  of  civil  cases,  and  that  is  the  ques- 
tion of  character.  The  character  of  the  plaintiff  has  been  as- 
sailed in  this  case.  The  only  testimony  you  really  have  before 
you  on  the  question  of  warranty  was  given  on  the  part  of  the 
plaintiff,  and,  indeed,  that  alone  was  presented ;  but  his  char- 
acter for  truthfulness  has  been  assailed  here.  It  is  a  very 
difficult  matter  to  call  neighbors  in  to  prove  the  bad  character 
of  a  man,  while  it  is  a  very  easy  thing  to  prove  the  good  char- 
acter of  a  man ;  and  it  is  for  you  to  say,  from  the  reputation 
that  these  witnesses,  who  are  his  neighbors  and  live  in  his 
immediate  vicinity,  quite  a  number  of  them,  whether  from  the 
reputation  that  they  give  this  man  when  they  say  they  would 
not  believe  him  on  oath,  that  he  ought  to  be  believed  by  you. 
They  seem  to  be  reputable  people.  They  knew  this  man  from 
ten  to  fifty  years.  Is  it  possible  that  a  community  or  so  large 
%  poition  of  a  community  would  come  into  a  court  of  justice 
and  swear  that  he  has  a  very  bad  reputation  for  truthfulness 
and  they  would  not  believe  him  on  oath,  if  it  was  not  true? 
It  is  a  question  of  fact  which  you  are  bound  to  consider,  and 
it  is  your  duty  to  consider  it  as  evidence  in  this  case.  Courts 
of  justice  are  not  established  for  the  purpose  of  enforcing 
trumped-up  claims.    If  this  is  a  trumped-up  claim  you  ought 


Digitized  by 


Google 


54  BRINSER,  Appellant,  v.  LONGENECKER  <Sb  BAUSMAN. 

Charge  of  Court.  [169  Pa. 

to  say  so  promptly,  and  he  ought  to  be  put  out  of  court ;  but 
if  it  is  a  just  claim,  he  is  entitled  to  recover  in  this  action.]  [5] 

"  I  reserve  as  a  question  of  law  the  matter  of  the  jurisdiction 
of  the  magistrate  before  whom  this  suit  was  brought,  to  be 
passed  upon,  in  case  you  should  be  of  the  opinion,  and  so  de- 
cide by  your  verdict,  that  there  was  a  wari*anty  intended  by 
the  parties,  defendants,  and  the  plaintiff  relied  upon  such  war- 
ranty in  making  the  purchase  of  this  stock.  If  j'ou  should  so 
find,  I  ask  you  to  say  so  specially  by  writing  out  your  verdict 
in  full  to  that  effect.  [I  will  give  you  a  form  which  you  may 
use  as  a  guide  for  that  puipose.  Should  you  believe  from  all 
the  testimony  that  there  was  such  a  warranty,  as  alleged  in 
the  plaintiff^s  statement  and  as  sworn  to  by  the  plaintiff  him- 
self, you  should  find  for  the  plaintiff.  If  you  believe  there 
was  no  warranty  in  this  case,  you  need  go  no  fui-ther.  Then 
you  ought  simply  to  say,  *  we  find  for  the  defendants.'  The 
form  of  verdict  which  I  shall  hand  to  you  reads  as  follows:  you 
are  not  obliged  to  use  the  same  language ;  it  is  to  guide  you 
in  fmming  your  verdict  in  case  you  find  for  the  plaintiff.  It 
reads : 

"  *  We,  the  jury  in  the  above  case,  do  find,  that  the  plaintiff 
purchased  the  heifers  in  dispute  in  this  case  from  the  defend- 
ants on  a  waiTanty  of  their  health  and  soundness,  and  assess 
the  damages  for  the  loss  at  so  much,  and  so  find  for  the  plain- 
tiff in  the  sum  of  blank  dollars.'  But  if  you  determine  that 
there  was  no  warmnty,  then  you  simply  say,  '  we  find  in  favor 
of  the  defendants/]  [2]  The  question  of  law,  which  has  been 
submitted  to  me  upon  this  special  verdict,  which  you  will  ren 
der,  will  be,  is  the  plaintiff  entitled  to  recover  in  this  suit,  hav 
ing  testified  that  his  claim,  or  his  loss,  was  over  three  hundred 
dol]ai*s.  If  you  should  find  in  favor  of  the  plaintiff,  then  it  is 
my  duty  to  say  whether  the  magistrate  had  jurisdiction  of  this 
matter,  under  the  testimony  submitted  by  the  plaintiff  in  this 
case.  If  you  find  for  the  defendant,  it  will  not  be  necessary 
for  me  to  say  so. 

**  Therefore,  gentlemen,  it  is  solely  a  question  of  fact  for  you, 
and  I  want  you  to  give  this  case  your  serious  attention.  The 
testimony  is  fresh  within  your  hearing.  [It  ought  not  to  take 
you  very  long  to  find  out  the  truth  of  the  matter,  because  the 
plaintiff  relies  solely  upon  himself.     If  you  believe  him,  you 
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ought  promptly  to  render  a  verdict  in  his  favor.  If  you  disbe- 
lieve him,  you  should  promptly  render  a  verdict  in  favor  of  the 
defendants.]  "  [3] 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

Errors  assigned  were  (1-5)  above  instructions,  quoting  them. 

B.  F.  Davis^  for  appellant. — From  both  the  pleadings,  and  the 
evidence  the  plaintiff  had  a  right  to  recover  for  money  had  and 
received  on  the  two  heifers  lost,  as  he  had  paid  for  them, 
whether  there  was  a  warranty  or  not :  Garrett  v.  Gonter,  42 
Pa,  143 ;  Gregg  Twp.  v.  Jamison,  65  Pa.  468 ;  P.  R.  R.  v. 
Berry,  68  Pa.  272 ;  Garey  v.  Woodward,  127  Pa.  251 ;  Peirson 
V.  Duncan,  162  Pa.  187 ;  Penna.  Land  Co.  v.  Harris,  101  Pa.  80. 

Under  the  act  of  April  12,  1866,  P.  L.  101,  the  law  implies 
a  warranty  that  the  cattle  sold  shall  be  free  from  disease  at  the 
time  of  the  sale  :  Burkholder  v.  Beetem's  Admr.,  65  Pa.  496 ; 
Mitchell  V.  Smith,  1  Binn.  110  ;  Seidenbender  v.  Charles's 
Admr.,  4  S.  &  R.  151 ;  Columbia  Bank  &  Bridge  Co.  v.  Hal- 
deman,  7  W.  &  S.  233 ;  Boutelle  v.  Mellendy,  19  N.  H.  196 

The  charge  was  one  sided  and  misleading :  Gilchrist  v.  Rog- 
ers, 6  W.  &  S.  488;  Camden  &  Atlantic  R.  R.  v.  Hoosejs  99 
Pa.  492 ;  Garey  v.  Woodward,  127  Pa.  251 ;  R.  R.  v.  Alvord, 
128  Pa.  42;  Skinner  v.  McAllister,  4  Cent.  L.  J.  750;  Linn 
V.  Com.,  96  Pa.  285 ;  Stokes  v.  Miller,  10  W.  N.  C.  241 ;  Mc- 
Cahan  v.  Hii-st,  7  Watts,  175 ;  Seigworth  v.  Leffel,  76  Pa.  476. 

W.  U.  Sensely  J,  Hay  Brown  with  him,  for  appellee. — ^It  will 
be  seen  that  the  plaintiff  submitted  no  points  to  the  court,  and 
therefore,  under  the  authority  of  Garrett  v.  Gonter,  42  Pa.  143, 
omission  to  give  the  jury  specific  instructions  as  to  finding  for 
the  plaintiff  for  the  lost  cattle  is  not  assignable  as  error :  Gregg 
Twp.  V.  Jamison,  55  Pa.  468. 

Per  Curiam,  May  80,  1895 : 

In  his  statement  of  claim,  plaintiff  commences  by  averring: 
"This  suit  is  founded  and  based  upon  a  warranty,  on  the  part 
of  the  defendants,  of  the  soundness  and  healthy  condition  of 
a  lot  of  heifers  bought  by  plaintiff  of  defendants  and  sold  by 
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defendants  to  plaintiflE."  The  natural  inference  from  this  com- 
prehensive averment  is,  that  each  and  every  item  of  plaintiffs 
claim  is  founded  on  the  alleged  warranty ;  but,  after  stating 
in  detail  the  terms,  breach,  etc.,  of  the  warmnty,  the  plaintiff 
in  the  next  paragraph  of  his  statement  avers  that  two  of  the 
heifers,  worth  together  about  thirty-five  dollars,  purchased  by 
him  from  defendants  were  never  delivered,  etc.  One  of  the 
subjects  of  complaint  here  is  that  the  learned  trial  judge,  in  his 
charge  to  the  jurj',  took  no  notice  of  this  latter  item  of  claim. 

The  principal  contention  appeai-s  to  have  been  in  regard  to 
the  alleged  warranty,  and  breach  thereof,  upon  which  the  main 
part  of  plaintiffs  claim  was  distinctly  based.  The  learned 
judge  was  not  requested  to  instruct  the  jury  as  to  the  smaller 
item  of  claim  based  on  the  alleged  nondelivery  of  two  of  the 
heifers  purchased  and  paid  for ;  nor  was  he  bound  to  do  so  with- 
out being  requested.  If  he  omitted  to  call  the  jury's  attention 
to  that  item  of  claim,  the  least  the  plaintiff  should  have  done 
would  have  been  to  remind  him  of  the  fact.  Having  neglected 
to  do  80  at  the  proper  time,  he  has  no  right  to  complain  now. 

As  to  the  principal  item  of  claim,  depending  solely  on  the 
alleged  warranty,  etc.,  the  questions  of  fact,  presented  by  the  tes- 
timony relating  thereto,  were  submitted  to  the  jurj^  in  a  charge 
which  appears  to  be  adequate  and  free  from  any  error  that 
would  justify  a  reversal  of  the  judgment,  entered  on  a  verdict 
predicated  of  a  finding  of  all  the  controlling  facts  against  the 
plaintiff. 

We  find  nothing  in  either  of  the  specifications  that  requires 
further  discussion.  The  entire  claim  was,  at  best,  a  stale  one, 
accompanied  by  circumstances  that  were  calculated  to  discredit 
rather  than  sustain  it. 

Judgment  affirmed. 
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Catharine  Hambright's  Estate.     Appeal  of  E.  J.  Ryder, 
Committee  of  Catharine  Hambright,  a  lunatic. 

Decedents*  estates — Distribution — Lunatic  widow, 

A  husband  of  ample  means  left  to  his  wife  merely  the  interest  on  a 
small  sum  of  money  for  her  life.  A  few  days  after  the  husband's  death 
the  wife  was  duly  found  by  inquisition  to  be  a  lunatic  and  a  committee 
appointed.  Proceedings  were  instituted  to  have  the  inquisition  traversed, 
and,  in  the  meantime  an  attempt  was  made  by  the  wife's  relatives  to  com- 
pel the  committee  to  elect  to  take  against  the  will.  Pending  the  proceed- 
ings, the  legatees  obtained  $1,000  from  the  executor  and  advanced  it  to 
the  committee,  to  be  used  for  the  comfortable  support  of  the  widow. 
Subsequently  the  committee  elected  to  take  against  the  will.  Held,  that 
the  share  of  the  widow  in  the  final  distiibution  should  be  charged  with 
the  $1,000  advanced  to  the  committee. 

Argued  May  22, 1895.  Appeal,  No.  366,  Jan.  T.,  1895,  by 
E.  J.  Ryder,  Committee  of  Catharine  Hambright,  a  lunatic, 
from  decree  of  O.  C.  Lancaster  Co.,  overruling  exceptions  to 
auditor's  report.  Before  Stbrrett,  C.  J.,  Williams,  Mitch- 
ell, Dean  and  Fell,  JJ.    AfSrmed. 

Exceptions  to  auditor's  report. 

The  auditor,  L.  Ellmaker,  Esq.,  reported  the  facts  to  be  as 
follows : 

"  Under  the  will  of  Henry  A.  Hambright  there  was  given 
Catharine  Hambright,  the  widow,  only  the  interest  of  $3,400 
four  per  cent  U.S.  consols  for  life ;  all  the  rest  of  his  estate  was 
bequeathed  to  his  own  relatives,  with  the  slight  exception  of  a 
sword  to  the  Linnsean  Society.  Mr.  Hambright  had,  however 
bought  the  property  on  North  Prince  street,  Lancaster  city,  in 
which  they  lived,  and  had  the  deed  therefor  made  direct  to  his 
wife. 

"  Mrs.  Catharine  Hambright,  the  widow,  had  become  unable 
to  take  care  of  herself,  and  was,  a  few  dayB  after  her  husband's 
death,  duly  found  by  inquisition  held  to  be  a  lunatic,  and  to 
have  been  so  for  more  than  a  year  past,  and  without  lucid  inter- 
vals. She  was  seventy-seven  years  old  and  had  no  means  of 
support  except  the  interest  on  the  $3,400  above  mentioned. 

"Her  only  relatives  were  two  aged  brothers,  an  aged  sister. 
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a  nephew,  not  heard  of  for  yeai*s,  and  a  married  niece  living  in 
the  state  of  Iowa. 

"  On  the  27th  day  of  February,  1893,  the  court  of  common 
pleas  of  Lancaster  county  appointed  Elara  J,  Ryder  committee 
of  Mrs.  Catharine  Hambright.  Soon  after  this  an  attempt  was 
made  to  have  the  proceedings  in  lunacy  revoked,  but  this  failed ; 
the  inquisition  was  then  traversed  and  an  issue  was  awarded, 
which  is  yet  pending. 

"  For  many  months  there  was  uncertainty  as  to  whether  or 
not  the  will  of  Henry  A.  Hambright  would  be  carried  out.  Mre. 
Hambright's  relations  naturally  trying  to  have  her  take  against 
it,  and  his  legatees  just  as  anxious  to  have  the  will  carried  out 
as  made. 

"  During  this  time  there  were  no  moneys  available  for  Mi*s. 
Hambright's  support  except  the  interest  on  $8,400  above  men- 
tioned. The  heirs  and  legatees  of  Henry  A.  Hambright  made 
different  propositions,  and  were  willing  to  have  the  executora 
pay  over  to  E.  J.  Ryder,  the  committee,  $25,000,  or  whatever 
their  combined  shares  in  the  estate  might  amount  to,  to  be  held 
by  him,  and  the  interest  and,  if  needed,  so  much  of  the  princi- 
pal as  might  be  required,  used  for  her  comfortable  maintenance 
and  support  during  her  life,  and  at  her  death  the  said  sum,  or 
what  might  remain  of  it,  to  be  distributed  among  said  heirs  and 
legatees  in  the  same  proportions  as  was  provided  in  the  will  cf 
said  H.  A.  Hambright.  On  April  18, 1893,  duiing  these  con- 
tentions and  consultations  whether  or  no  Mrs.  Hambright  would 
take  against  the  will,  the  executora  gave  G.  C.  Kennedy,  as 
attorney  in  fact  for  nearly  all  the  legatees  of  Henry  A.  Ham- 
bright a  check  for  $1,000.  This  check  he  immediately  indoi-sed 
over  to  E.  J.  Ryder,  committee  of  Mrs.  Hambright,  who  testified 
that  he  used  the  money  for  the  support  of  Mi-s.  Catiiarine  Ham- 
bright. Mr.  Sener,  one  of  the  executoi*s,  testified  relative  to 
this  check,  that  the  executors  knew  Mrs.  Hambright  had  no 
means  of  support,  and  that  the  heirs  wanted  her  to  be  well 
taken  care  of  during  her  life  out  of  the  estate,  and  were  wil- 
ling to  give  her  committee  the  interest  or  some  of  the  principal 
of  $20,000,  or  $25,000,  provided  she  (the  widow)  took  under 
the  will,  and  that  in  pursuance  of  these  conversations  with 
some  of  the  heirs,  Mr.  Kennedy  got  the  power  of  attorney  on 
which  the  executors  paid  him  the  $1,000,  which  was  turned 
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over  to  the  committee  of  Mi's.  Hambright  for  her  support. 
There  is  no  doubt  this  money  was  so  used  and  was  much  needed 
for  that  purpose  at  the  time  it  was  given.  Now  that  the  com- 
mittee of  Mi*s.  Hambright  has  been  allowed  to  claim  against 
the  will  of  Henry  A.  Hambright,  thus  getting  one  half  the  es- 
tate under  the  intestate  laws,  the  question  is,  shall  this  $1,000 
be  deducted  from  the  shares  of  the  legatees  to  whose  attorney 
in  fact  it  was  paid  by  the  executors,  or  shall  it  be  deducted  from 
the  share  of  the  widow  to  whose  committee  it  was  immediately 
paid  over  and  for  whose  support  and  maintenance  it  was  used? 

"  Mr.  Hensel,  attorney  for  Mi-s.  Hambright,  claims  that  this 
11,000,  given  Kennedy  by  the  executors,  and  by  him  to  the 
committee  of  Mrs.  Hambright,  was  a  gift  of  the  heirs  and  lega- 
tees represented  by  Kennedy,  to  Mrs.  Hambright,  and  should 
be  charged  against  their  shares  of  this  estate. 

"Mr.  Eshleman,  for  the  legatees,  claims  that  this  money  was 
merely  for  the  support  of  the  widow,  who  was  destitute,  pend- 
ing litigation  over  the  will,  and  was  so  used,  and  should  be 
deducted  from  the  widow's  share  of  the  estate. 

"  The  question  is  a  diflBcult  one  to  decide.  As  a  mere  ab- 
stract question  of  law  the  position  of  the  widow's  attorney  is 
correct,  but  the  orphans'  court  is  a  court  of  equity,  and  an 
auditor  appointed  by  it  must  be  governed  thereby.  All  the 
evidence  shows  that  Mrs.  Hambright  was  in  need,  and  her  com- 
mittee had  no  funds  for  her  support.  The  legatees  were  all 
the  nearest  relatives  of  Col.  Hambright,  and  though  anxious 
his  will  should  be  carried  out,  so  that  the  money  he  had  saved 
would  go  to  his  own  relations,  yet  desired  that  the  widow,  in 
her  helpless  condition,  should  have  every  comfort.  Many  con- 
versations were  had  between  some  of  the  principal  legatees, 
and  the  representative  of  othei-s,  and  the  executors,  relative  to 
what  should  be  done  for  the  necessities  of  Mi-s.  Hambright, 
but  all  propositions  made  by  the  legatees  were  predicated  on 
allowing  the  will  to  stand  in  its  entirety  and  her  taking  under 
it;  so  that  the  effect  would  be  that  no  matter  what  provision 
they  made  for  her  during  her  life,  at  her  death  the  whole  remain- 
ing fund  would  be  divided  among  them,  while  if  she  took 
against  the  will  they  (the  legatees)  would  get  but  half  the  es- 
tate, and  all  that  remained  of  the  other  half  would  then  go  to 
Mrs.  Ilambright's  relations.     Your  auditor  is  forced  to  the  con- 
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elusion  that  this  W,000  was  merely  provided  for  the  pui-pose 
of  Mrs.  Hambright's  support,  in  her  need,  while  litigation  was 
pending. 

"  The  executors  were  in  such  a  position  they  could  not  give 
her  committee  any  money  with  safety,  and  to  protect  them  in 
giving  him,  the  committee,  the  much  needed  funds  the  receipt 
of  the  legatees'  attorney  in  fact  was  given  them.  This  money 
was  used  for  Mrs.  Hambright's  support  entirely ;  and  her  com- 
mittee has  since  claimed  half  the  estate  for  her  benefit.  Your 
auditor  is  of  the  opinion,  all  moneys  used  for  her  support  and 
maintenance  should,  now  she  gets  half  the  estate  by  claiming 
against  the  will,  come  off  her  share  of  the  same ;  he  will  ac- 
cordingly deduct  this  sum  of  $1,000  from  the  half  of  the  estate 
awarded  to  E.  J.  Ryder,  committee  of  Catharine  Hambright. 
This  share  must  also  be  charged  with  the  interest  on  govern- 
ment bonds  paid  to  her  committee  from  time  to  time,  in  all 
$204,  also,  $100  paid  him  on  Aug.  1,  1894." 

Exceptions  to  the  auditor's  report  were  overruled  by  the 
court,  Brubaker,  J.,  filing  the  following  opinion : 

"  The  learned  auditor,  it  is  plain  to  be  seen  from  the  reading 
of  the  report,  has  given  the  matter  in  contest  covered  by  the 
exceptions  in  this  case,  careful  considemtion.  We  do  not  see 
that  he  has  erred  either  as  to  the  finding  of  facts  or  as  to  his 
application  of  the  principles  of  equity  governing  the  transaction, 
for  the  purpose  of  reaching  exact  justice  between  the  parties. 
There  is  nothing  in  the  transaction  to  support  the  contention 
on  the  part  of  the  lunatic  widow,  that  the  $1,000  received  by 
her  committee  was  intended  as  a  gift  to  her.  The  evidence  on 
the  contmry  shows  that  it  was  paid,  as  the  auditor  told  us,  for 
the  relief  of  the  necessities  of  the  widow,  to  give  her  every  com- 
fort in  her  helpless  condition,  while  the  contest  was  made  for 
her  against  the  inquisition  of  her  lunacy,  as  well  as  for  compel- 
ling her  committee  to  take  against  the  will  of  her  husband.  It 
mattera  not  whether  the  agreement  between  the  committee  and 
the  heira  of  the  decedent  was  or  was  not  predicated  upon  the 
committee's  election  to  take  under  the  will.  If  Mr.  Ryder,  the 
committee,  so  received  the  $1,000,  he  ought,  in  justice,  to  pay 
it  back,  after  having  elected  for  her  to  take  against  the  will. 
A  very  important  maxim  applies  to  this  case,  and  one  which 
lies  at  the  foundation  of  many  of  the  old  doctrines  in  equity 
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that  is,  that '  equity  looks  upon  that  as  done  which  ought  to  be 
done/  The  act  which  chancery  desires  to  be  done  is  the  same 
act  as  would  have  existed,  had  it  been  done  when  it  was  agreed 
to  be  done. 

"We  are  therefore  of  the  opinion  that  the  auditor  was  cor- 
rect in  charging  tlie  shai*e  of  Catharine  Hambright,  the  widow 
of  Henry  A.  Hambright,  deceased,  with  the  $1,000  received  by 
her  committee  on  April  19, 1893. 

"  All  the  exceptions  are,  therefore,  dismissed,  and  the  report 
is  confirmed." 

Errors  assigned  were  in  overruling  exceptions  to  auditor's 
report. 

W.  U.  Hensel, «/.  Hay  Brotu-n  and  0.  P.  BricTcer  with  him,  for 
appellant,  cited:  Hambelton's  App.,  102  Pa.  50. 

ff .  Ross  Eshleman^  D.  (?.  Eshleman  with  him,  for  appellees. 

Per  Curiam,  May  80, 1896 : 

All  that  need  be  said  in  vindication  of  the  correctness  of  the 
decree,  dismissing  exceptions  and  confirming  the  report  of  the 
auditor,  will  be  found  in  the  opinion  of  the  learned  judge  of  the 
orphans'  court  sent  up  with  the  record.  There  is  nothing  in 
either  of  the  specifications  of  error  that  requires  further  notice. 

The  decree  is  affirmed  on  said  opinion,  and  the  appeal  is  dis- 
missed, with  costs  to  be  paid  by  appellants. 


Barbara  Striev^rig's  Estate.     Appeal  of  John  T.  Wam- 
baugh  et  al. 

;   WiU—Residuary  elause-^Iniestacy, 

Testatrix  after  making  three  small  pecuniary  bequests  concluded  her 
will  as  follows :  **  It  is  my  will  that  July  Bixler  my  step  sister  shall  have 
a  full  share  of  my  estate  share  and  share  alike  with  my  Brothers  and  sis- 
ters." Julia  (July)  Bixler  was  the  half  sister  of  testatrix.  Held,  that 
there  was  no  intestacy  under  the  ^vill,  but  that  the  clause  containing  the 
bequest  to  Julia  operated  as  a  residuary  clause  even  without  the  words : 
''rest,  residue,"  etc. 
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Argued  May  22, 1895.  Appeal,  No.  183,  Jan.  T.,  1895,  by 
John  T.  Wambaugh  et  al.,  from  decree  of  O.  C.  York  Co.,  sus- 
taining exceptions  to  auditor's  report.  Before  Stbrrett,  C.  J., 
Williams,  Mitchell,  Dean  and  Fell,  JJ.    AflSrmed. 

Exceptions  to  auditor's  report. 

From  the  report  of  the  auditor,  James  St.  Clair  McCall,  Esq., 
it  appeared  that  the  will  of  Barbara  Striewig  was  as  follows: 

"  I  Barbara  Striewig  of  York  City,  County  of  York  and 
State  of  Pennsylvania  do  hereby  make  this  my  last  will  and 
testament. 

"  Fii-st.  I  give  and  bequeath  to  John  Wambaugh  one  hun- 
dred dollars. 

*'  Second.  I  give  and  bequeath  to  Alice  Irwin  one  hundred 
doUai-s. 

**  Third.  I  give  and  bequeath  to  Kate  Irwin  one  hundred 
dollai*s,  all  of  said  amounts  to  be  paid  to  said  above  named  per- 
sons within  six  months  after  my  death. 

**  Fourth.  It  is  my  will  that  July  Bixler,  my  step  sister  shall 
have  a  full  share  of  my  Estate  share  and  share  alike  with  my 
Brothers  and  Sisters. 

"In  testimony  whereof  I  have   hereto  set  my  hand   and 

or  hare  made  my  mark 

seal  A  this  23rd  day  of  August  A.  D.  1892. 

"  This  interlining  of  (or  have  made  my  mark,)  was  done  be- 
fore it  was  signed. 

her 
"Barbara  +  Striewig, 
mark        [seal.] 

"  Signed  and  published  as  her  last  will  by  the  said  Barbara 
Striewig  in  the  presence  of  us  who  in  her  presence  and  in  the 
presence  of  each  other  have  hereto  subscribed  our  names  as 
witnesses. 

"  Henry  L.  Neuman, 
"A.  D.  Thompson." 

The  auditor  construed  the  will  as  creating  an  intestacy,  and 
made  distribution  accordingly. 

Exceptions  to  the  master's  report  were  sustained,  Lati- 
mer, P.  J.,  filing  the  following  opinion : 
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"  This  balance  was  all  personalty,  though  the  auditor  does 
not  so  find. 

"  By  the  auditor's  report  it  appears  that  the  testatrix  left  to 
survive  her : 

"  Four  brothers  viz :  Michael,  Jacob,  John  and  Henry,  and 
one  sister,  Catharine  Wallick,  all  of  the  whole  blood. 

"  Four  children  of  a  deceased  sister,  Polly  Wambaugh,  of  the 
whole  blood. 

"  Two  children  of  a  deceased  brother,  George  Striewig,  of  the 
whole  blood. 

"  One  sister  of  the  half  blood,  Julia  Bixler,  whom  the  will 
and  the  auditor  in  one  place  in  his  report  denominate  a  '  Step- 
sister.' She  was  not  a  stepsister,  but  a  half-sister,  for  the  aud- 
itor finds  she  was  the  daughter  of  the  same  father  as  testatrix 
by  a  different  mother.  The  distinction  is  important;  for  a 
half-sister  would  share  equally  in  personal  estate  with  those  of 
the  wliole  blood,  under  the  intestate  laws,  while  a  step-sister 
(who  is  the  daughter  of  a  different  father  and  mother)  would 
take  nothing.  The  auditor  correctly  finds  in  the  latter  part  of 
his  report  that  she  is  a  half-sister. 

"  By  the  agreement  of  counsel,  presented  after  the  argument, 
it  appears  that  testatrix's  deceased  brother  and  sister  died  long 
before  the  making  of  the  will — this  is  not  important  under 
Guenther's  Appeal,  4  W.  N.  C.  41 — and  that  the  John  Wam- 
baugh and  Alice  Irwin,  to  whom  the  will  gives  legacies,  were 
the  children  of  testatrix's  deceased  sister  Polly;  and  Kate 
Irwin,  a  legatee,  was  the  daughter  of  Alice, 

"  We  think  the  auditor  fell  into  error  in  his  distribution  by 
giving  undue  effect  to  the  first  rule  of  construction  referred  to 
by  him,  viz :  the  rule  that  the  heir  cannot  be  disinherited  except 
by  express  words  or  words  of  necessary  implication  which  do 
not  admit  of  a  supposition  to  the  contrary ;  and  by  neglecting 
the  other  rule  he  cites, viz:  that  intestacy  cannot  be  presumed 
when  the  words  of  the  will  will  carry  the  whole  estate ;  as  well 
as  other  canons  of  interpretations  hereafter  referred  to. 

''Not  only  must  the  construction  be  made  on  the  whole  will, 
but  effect  is  to  be  given  to  the  whole,  so  that  each  expression 
shall  have  its  due  operation  and  effect,  and  none  be  rendered 
inoperative  and  meaningless, 

^  The  auditor's  construction  of  this  will  is  one  that  renders 
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the  fourth  clause  entirely  inoperative  and  of  no  eflEect,  and  his 
distribution  is  precisely  the  same  as  if  that  clause  had  been 
omitted  entirely  from  the  will.  He  interprets  that  clause  as 
designed  to  give  the  half-sister  Julia  Bixler  her  full  share  under 
the  intestate  laws.  This  of  course  she  would  have  gotten 
without  that  clause  in  the  will. 

"Moreover  the  auditor's  construction  defeats  the  clearly 
expressed  and  plain  intent  of  that  clause.  ^  A  full  share  with 
my  brothers  and  sisters  share  and  share  alike,'  there  being, 
including  Julia,  six  of  them,  means  that  she  is  to  have  one 
sixth,  while  the  auditor  awards  her  but  one  eighth. 

"  We  think  it  plain  that  the  fourth  clause  operates  as  a  resid- 
uary clause  even  without  the  words,  rest,  residue,  etc. :  Miller's 
App.,  113  Pa.  459 ;  and  that  it  is  a  gift  in  express  terms  of  one 
full  share  of  the  residue  to  July,  and  a  gift  by  the  strongest 
kind  of  implication  of  equal  shares  to  the  other  brothers  and 
sister,  they  being  referred  to  in  an  indirect  manner,  yet  with 
Buch  relation  to  the  direct  gift  to  Julia  as  to  show  that  the 
testatrix  intended  for  them  an  equal  benefit  with  her,  which  is 
reflected  from  the  terms  of  the  direct  gift :  Wigram  &  O'Hara 
on  Construction  of  Wills,  166. 

"  Being  a  gift  to  a  class,  only  those  in  esse  at  the  death  of 
testatrix  take,  and  the  act  of  May  6,  1844,  P.  L.  665,  sec.  2, 
Purd.  Dig.  1711,  PL  15,  has  no  operation  :  Guenther's  App.,  4 
W.  N.  C.  41 ;  Gross'  Est.,  10  Pa,  861. 

"  The  auditor's  construction  works  an  intestacy  as  to  nearly 
three-fourths  of  the  estate.  The  words  of  the  will,  by  the  rea- 
sonable and  obvious  construction  above  suggested,  being  ample 
to  dispose  of  the  entire  estate,  no  intention  of  the  testatrix  to 
die  intestate  as  to  any  part  of  her  estate  can  be  presumed : 
Ferry's  App.,  102  Pa.  207.  The  natural  and  reasonable  pre- 
sumption from  the  making  of  a  will  is  the  other  way :  Miller's 
App.,  118  Pa.  459;  Reimer's  Est.,  159  Pa.  212;  Raudenbach's 
App.,  87  Pa.  51 ;  Hofius  v.  Hofius,  92  Pa.  805. 

''  We  think  this  construction  finds  some  support  in  the  fact 
that  testatrix  makes  bequests  to  one  nephew  and  one  niece, 
(and  a  grandniece)  showing  that  she  had  these  classes  of  rela- 
tions in  mind,  and  provided  for  those  of  them  whom  she  desired 
to  share  in  her  estate.  It  avoids  intestacy  entirely  and  gives 
to  every  expression  in  the  will  its  due  operation  and  effect. 
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"And  now  to  wit  Nov.  5,  1894,  it  is  ordered,  adjudged  and 
deci-eed  that  the  balance,  $1,006.01,  remaining  for  distribution 
after  payment  of  legacies  and  coUateml  inheiitance  tax,  as  per 
auditor's  report,  be  divided  into  six  equal  shares,  and  one  share 
or  sixth  part  thereof  is  awarded  to  each  of  testatrix's  living 
brothers  and  sisters,  viz:  Michael  Stiiewig,  Jacob  Striewig, 
Catharine  WuUick,  John  Striewig,  Henry  Stiiewig  and  July 
Bixler." 

Error  assifftud^  among  others,  was  above  decree. 

James  Kell  for  appellants, — The  circumstances  under  which 
the  will  was  made  must  be  considered  in  construing  it :  Rewalt 
V.  Ulrich,  23  Pa.  391.  The  probability  is  in  favor  of  intestacy : 
De  Silver's  Est.,  142  Pa.  74  ;  Howe's  Est.,  126  Pa.  233 ;  Rupp 
V.  Eberly,  79  Pa.  141 ;  Lipman's  App.,  30  Pa.  180. 

Nevin  3f.  Wanner^  for  appellees,  was  not  heard,  but  cited  in 
his  printed  brief:  Miller's  App.,  113  Pa.  459;  Stiver's  Est,  21 
W.  N.  C.  335;  Guenther's  App.,  4  W.  N.  C.  41 ;  Hough  v. 
Hough,  4  R.  363 ;  Barbara  Herr's  Est.,  28  Pa.  467  ;  Board  of 
Missions  App.,  91  Pa.  507  ;  Thouron's  Est,  11  W.  N.  C.  285  ; 
Reimer's  Est,  159  Pa.  212;  Ferry's  App.,  102  Pa.  207 ;  Hofius 
V.  Hofius,  92  Pa.  305 ;  Stehmau  v.  Stehman,  1  Watts  466 ; 
Thomas'  Est,  5  Kulp  166;  Raudenbach's  App.,  87  Pa.  51; 
Roland  v.  Miller,  100  Pa.  50. 

Per  Curiam,  May  30, 1895 : 

The  learned  court  was  clearly  right  in  construing  the  will 
in  question  and  holding,  among  other  things,  that,  instead  of 
dying  intestate  as  to  the  greater  part  of  her  estate,  the  testatrix, 
in  and  by  the  fourth  clause  of  her  will,  disposed  of  all  that 
remained  after  paying  expenses,  etc.,  and  the  three  legacies 
given  by  her  in  the  preceding  clauses.  The  questions  involved 
in  the  specifications  of  error,  so  far  as  they  are  material,  have 
been  sufficiently  considered  and  satisfactorily  disposed  of  in  the 
opinion  sent  up  with  the  record.  On  that  we  affirm  the  decree 
and  dismiss  the  appeal,  with  costs  to  be  paid  by  the  appellants. 
Vol.  glxix — 5 
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David  Weiler's  Estate.     Isaac  Styer's  Appeal. 

WUl— Charge  on  land. 

Testator  directed  as  follows:  •*!  give  and  bequeath  to  my  son  Grcorge 
and  son  Silas  Weiler  all  my  real  estate  for  the  sum  of  two  thousand  five 
hundred  dollars,  and  after  her  decease,  that  is  to  say  ray  wife,  Mary 
Weiler,  then  after  all  funeral  expense  is  paid,  then  all  my  personal  prop- 
erty to  be  sold  and  all  debts  paid,  then  all  what  is  left  to  be  divided  equally 
amongst  my  ten  children  or  to  their  heirs  or  assigns."  Held,  that  the  will 
created  a  charge  upon  the  land,  and  not  a  mere  personal  obligation  upon 
the  sons  who  accepted  the  land. 

Argued  May  28,  1895.  Appeal,  No.  349,  Jan.  T.,  1895,  by 
Isaac  Styer,  from  decree  of  O.  C.  Lancaster  Co.,  directing 
the  payment  of  valuation  raoney  into  court.  Before  Stbr- 
KETT,  C.  J.,  Williams,  Mitchell,  Dean  and  Fell,  JJ.  Af- 
firmed, with  slight  modification  of  decree. 

Rule  to  show  cause  why  valuation  money  on  land  devised 
by  testator  should  not  be  paid  into  court. 

From  the  record  it  appeared  that  testator's  will  was  as  fol- 
lows : 

"  February,  17, 1854. 
"  This  is  my  Last  will  and  testament  of  David  Weiler  of 
Carnarvon  township  Lancaster  County  I  David  Weiler  con- 
sidering the  uncertainty  of  this  mortal  Life  and  being  of  Sound 
mind  and  memory  Blessed  be  Almighty  God  for  the  same  do 
make  and  publish  this  my  Last  will  and  testament  in  manner 
and  form  following  that  is  to  say  first  I  give  and  bequeath 
unto  my  beloved  Wife  mary  Weiler  All  Raile  Estate  and  Per- 
nel  property  Dureing  Hor  Life  time  Item  I  Give  and  bequeath 
to  my  Son  George  and  son  Siles  Weiler  All  ray  Raile  Estate 
for  the  sum  of  tow  thousand  five  Hundred  Dollara  and  After 
Hor  Decese  that  is  to  Say  my  wife  Mary  Weiler  then  After  All 
funerel  Expence  is  Paid  then  All  my  Pernel  property  to  be 
Sold  and  All  Detes  Paid  thea  All  what  is  Left  to  be  Devided 
Eqilly  Amongest  my  teen  Childiin  or  to  there  Airs  or  asinges 
And  Lastly  I  Dow  Abpind  my  Son  Peter  Weiler  and  Siles 
Weiler  my  Executors  to  maige  Sail  and  Sell  my  Pernel  prop- 
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perty  and  Devid  it  in  Equel  Sheirs  I  Have  Hereuto  set  my 
Hand  and  Seal  the  Seventeens  Day  of  Februaiy  in  the  year  of 
our  Lord  one  thousand  Eight  Hundred  and  fifty  fore. 

*^  This  my  Hand  and  seal. 

David  Wbilbb,  [SeaL] 

"This  will  Shall  never  be  broke." 

Brttbakeb,  J.,  filed  the  following  opinion : 

"  The  main  question  in  this  case  is  whether  the  devise  to  the 
testator's  sons,  George  and  Silas,  is  a  charge  on  the  land.  The 
testator  disposed  of  his  whole  estate  as  follows :  ^  Item  I  give 
and  bequeath  to  my  son  George  and  son  Silas  Weiler  all  my 
real  estate  for  the  sum  of  $2,500,  and  after  her  decease,  that  is 
to  say,  my  wife,  Maiy  Weiler,  then  after  all  funeral  expense  is 
paid,  then  all  my  personal  property  to  be  sold  and  all  debts 
paid,  then  all  what  is  left  to  be  divided  equally  amongst  my 
ten  children  or  to  their  heii*s  or  assigns.' 

^  The  auditor  to  whom  the  matter  was  referred  by  the  court 
to  take  testimony  and  find  the  facts,  has  found  as  a  fact  that 
George  and  Silas  Weiler  accepted  the  real  estate  devised  to  them 
under  this  clause  of  the  will,  but  that  the  valuation  moneys 
mentioned  therein  were  not  paid  by  them  or  by  any  one  else 
for  them.  The  land  has  since  passed  into  possession  of  other 
parties,  and  the  several  interests  of  the  devisees  are  now  held  by 
Isaac  Styer,  who  is  in  possession  of  the  same. 

"The  auditor  further  finds,  among  other  facts,  that  Maiy 
Weiler,  the  widow,  died  on  Oct.  18,  1875 ;  that  Silas  Weiler 
WHS  adjudged  a  bankrupt  in  1868 ;  on  December  17th  of  that 
year  David  G.  Eshleman,  the  assignee  in  bankruptcy  of  Silas 
Weiler,  conveyed  all  the  right  and  title  of  said  Silas  Weiler  at 
the  time  he  was  adjudged  a  bankrupt,  of  the  thirty-acre  tract 
of  land  in  question,  which  interest  was  subsequently  purchased 
by  Isaac  Styer,  the  present  owner;  that  after  the  death  of  the 
widow,  George  Weiler  on  Nov.  6, 1875,  conveyed  his  undivided 
intei-est  in  said  land  to  Rebecca  Weiler,  widow  of  Silas  Weiler; 
that  the  sheriff  of  Lancaster  county  on  a  writ  of  venditioni  ex- 
ponas issued  out  of  the  court  of  common  pleas,  on  Oct.  6, 1880, 
sold  the  interest  of  George  Weiler  in  said  land  to  John  B.  Good, 
who,  in  turn,  sold  and  conveyed  the  same  to  Isaac  Styer,  the 
present  owner. 

**  It  is  contended  on  the  part  of  the  rule  that  the  land  devised 
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to  the  sons  by  the  testator  was  subject  to  the  charge  of  the  val- 
uation moneys  or  legacies,  and  that  it  is  still  subject  to  the  pay- 
ment of  them.  There  is  no  doubt,  in  our  opinion,  that  the 
acceptance  of  the  real  estate  was,  in  law,  a  purchase  by  the 
devisees,  to  take  effect  after  the  decease  of  the  widow,  upon 
condition  of  the  payment  of  these  moneys,  that  this  was  the 
evident  intent  of  the  testator  in  making  the  devise  to  his  sons 
can  be  readily  seen  from  the  disposition  he  makes  of  the  moneys, 
which  formed  part  of  the  estate  for  the  purposes  of  distribution, 
as  it  is  to  be  equally  divided  among  his  ten  children,  which  in- 
cludes the  devisees.  The  interest  that  these  devisees,  therefore, 
had  in  the  property  was  merely  an  equitable  one,  the  legal 
title  to  the  land  being  conditioned  upon  the  payment  of  the 
valuation  moneys. 

"  It  was  said  in  Gilbert's  App.,  85  Pa.  347,  that  *  While,  in 
order  to  make  legacies  a  charge  on  land  it  must  be  found 
such  was  the  testator's  intention,  still  it  is  not  necessary 
that  its  ascertainment  should  rest  on  direct  expression.  It  is 
enough  if  the  intention  appears  by  natural  and  obvious  impli- 
cation from  the  provisions  of  the  will.'  *  In  that  case  the  tes- 
tator gave  certain  land  to  one  of  his  sons  at  $33.00  per  acre,  the 
proceeds  thereof  to  be  divided  into  eight  equal  shares,  and  dis- 
tributed equally  among  his  sons  and  daughtei-s.  Held,  that  it 
was  the  intent  of  the  testator  that  the  land  should  be  charged 
with  the  payment  of  these  legacies.'  See  also  Hart  v.  Hom- 
iller's  Exr.,  23  Pa.  39 ;  Wertz'  App.,  69  Pa.  173 ;  Knecht's 
App.,  71  Pa.  333  ;  Pierce,  Adm'x,  v.  Livingston,  Adm'r,  80  Pa. 
99 ;  Hoover  v.  Hoover,  5  Pa.  851. 

"  If  the  construction  we  have  given  to  the  will  is  the  correct 
one,  and  the  land  was  accepted  subject  to  the  charge,  we  do 
not  see  that  either  the  sale  by  the  assignee  in  bankruptcy  of 
Silas'  interest,  or  the  sale  by  the  sheriff  of  George's  interest 
can  effect  the  charge  on  the  land.  Either  of  these  sales  must 
necessarily  be  subject  to  the  payment  of  the  valuation  moneys. 
Indeed,  the  conveyance  by  the  assignee  in  bankruptcy  was  ex- 
pressly so  made. 

"  We  are  of  opinion  that,  as  the  valuation  moneys  in  the  de- 
vise under  this  will  to  George  and  Silas  Weiler  have  not  been 
paid,  the  rule  in  this  case  should  be  made  absolute. 

*'^e  direct  a  decree  to  be  drawn  up  by  counsel  for  the  rule, 
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ordering  and  directing  the  said  Isaac  Styer,  the  present  owner 
of  the  land,  to  pay  the  said  moneys  with  interest  from  the  date 
of  the  death  of  the  widow,  to  wit :  on  Oct.  18,  1875,  on  the 
first  day  of  April  next,  or,  in  default  thereof,  a  writ  of  levari 
facias  is  to  be  issued  to  sell  the  same.  Let  the  decree  be  so 
entered." 

The  court  entered  the  following  decree : 

"And  now,  Jnn.  29,  1895,  on  motion  of  Chas.  I.  Landis  and 
A.  H.  Fritchey,  Esqs.,  the  court  ordera  and  decrees  that  Isaac 
Styer  pay  to  B.  S.  Weiler,  administititor  d.  b.  n.  c.  t.  a.  of  the 
estate  of  the  said  David  Weiler,  deceased,  the  sum  of  twenty- 
five  hundred  dollare  ($2,500) with  interest  from  Oct.  18,  1875, 
on  or  before  the  first  day  of  April,  A.  D.  1895,  and  that  in  de- 
fault of  such  payment  a  writ  of  levari  facias  shall  issue  to  sell 
the  tract  of  land  of  the  said  Isaac  Styer,  consisting  of  about 
thirty  acres  of  land,  situated  in  CsBrnarvon  township,  in  said 
county,  upon  which  the  said  sum  remains  charged." 

E)nror%  assiffned  were  (1)  order,  directing  decree  to  be  di-awn, 
quoting  the  order ;  (2)  decree  as  above,  quoting  it. 

Wm.  2>.  Weaver^  Wm,  R.  Wilson^  with  him  for  appellant. — 
The  will  gave  the  two  sons  a  vested  remainder :  Manderson  v. 
Lukens,  23  Pa.  81.  Liens  upon  lands  are  not  favoi*ed,  and  are 
not  to  be  implied :  Hepburn  v.  Snyder,  3  Pa.  72 ;  Hackadorn's 
App.,  11  Pa.  86;  Hamilton  v.  Porter,  63  Pa.  382;  Etter  v. 
Greenawalt,  98  Pa.  422 ;  Strauss'  App.,  49  Pa.  353 ;  Malten- 
berger  v.  Schlegel,  7  Pa.  241 ;  Buchanan's  App.,  72  Pa.  448 ; 
Wright's  App.,  12  Pa.  257 ;  Bmndt's  App.,  8  Watts,  198 ; 
Sheaffer's  App.,  8  Pa.  38 ;  Mohler's  App.,  8  Pa.  26 ;  Woods  v. 
White,  97  Pa.  226 ;  Pierce  v.  Gardner,  83  Pa.  211 ;  Hanna's 
App.,  31  Pa.  63. 

A.  Jffl  Fritchey,  and  Charles  L  Landis,  for  appellee. — Where 
land  is  devised  at  a  price  to  be  paid  by  the  devisee,  a  charge  on 
the  land  is  created:  Hart  v.  Homiller's  Exr's,  23  Pa.  39 
Gilbert's  App.,  85  Pa.  347 ;  Hoover  v.  Hoover,  5  Pa.  351 
Knecht's  App.,  71  Pa.  333 ;  Pierce  v.  Livingston,  80  Pa.  99 
Baker's  App.,  69  Pa.  813. 
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Pee  Citbiam,  May  30,  1895 : 

The  only  subjects  of  complaint,  in  this  case,  are  (1)  the  order 
directing  the  decree  to  be  drawn,  etc.,  and  (2)  the  entry  of  the 
decree  drawn  in  accordance  with  said  order;  both  of  which 
are  fully  recited  in  the  specifications  respectively. 

The  will  of  David  Weiler,  upon  the  provisions  of  which  the 
contention  depends,  was  rightly  construed  by  the  learned  judge 
of  the  orphans'  court.  It  is  unnecessary  to  add  anything  to 
what  he  has  said  on  the  subject.  For  reasons  given  in  his  opin- 
ion, the  decree,  with  slight  modification,  should  be  affirmed. 
Under  the  clause  of  the  will,  quoted  in  said  opinion,  testator's 
sons  George  and  Silas,  devisees  of  the  land,  are  each  entitled  to 
one  tenth  of  the  twenty-five  hundred  dollars  charged  thereon, 
and  hence  the  decree  should  be  for  only  four  fifths  of  that  sum, 
viz :  two  thousand  dollai-s,  with  interest  from  the  death  of  tes- 
tator's widow.  And,  inasmuch  as  the  period,  within  which  the 
money  was  required  to  be  paid,  had  elapsed,  there  should  be 
an  extension  of  the  time  until  July  1,  1895.  With  these  modi- 
fications, as  to  amount  and  time  of  payment,  the  decree  should 
be  affirmed. 

Decree,  as  above  modified,  affirmed;  and  appeal  dismissed, 
with  costs  to  be  paid  by  the  appellant. 


City  of  York  School  District's  Appeal. 

ConsiUutional  law -^  Statutes— Local  and  special  legislation— Act  of 
June  6,  1S9S— Burial  places. 

The  act  of  June  6,  1893,  P.  L.  842,  entitled  **  An  act  aathorizing  and 
regulating  the  taking,  use  and  occupancy  of  certain  public  burial  places, 
under  ceitain  circumstances  for  purposes  of  common  school  education,^ 
is  local  and  special  legislation  and  repugnant  to  article  UI.  sec.  7,  of  the 
constitution  forbidding  the  general  assembly  to  pass  any  local  or  special 
law  '*  regulating  the  affairs  of  counties,  cities,  townships,  wards,  boroughs 
or  school  districts,"  or  "relating  to  cemeteries,  graveyards,  or  public 
grounds,  not  of  the  state. ^' 

Argued  May  23,  1895.  Appeal,  No.  82,  July  T.,  1895,  by 
the  City  of  York  School  District,  from  order  of  C.  P.  York  Co., 
setting  aside  report  of  viewers.  Before  Steerett,  C.  J.,  Wil- 
liams, Mitchell,  Dean  and  Fell,  J  J.    AflSrmed. 
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Petition  for  the  appointment  of  viewers  to  assess  damages  for 
the  taking  of  one  half  acre  of  a  public  burial  ground  for  school 
purposes. 

From  the  record  it  appeared  that  John  Penn  and  John  R. 
Coates  by  deed  dated  June  11,  1816,  conveyed  to  the  burgess 
and  inhabitants  of  the  borough  of  York  "  two  contiguous  lots 
of  ground  called  Potter's  Field,  situate  on  the  East  side  of 
Beaver  Street,  bounded  south  by  New  Street  (now  College 
Avenue)  and  north  by  the  Roman  Catholic  burying  ground, 
to  have  and  to  hold  the  said  two  contiguous  lots  called  Potter's 
Field  unto  the  Burgess  and  inhabitants  of  the  Borough  of  York, 
to  be  kept  as  a  public  burial  place  forever  and  for  no  other  use, 
intent  or  purpose."  These  lots  have  been  used  as  a  public 
burial  place  ever  since  the  conveyance.  The  board  of  school 
controllers  of  the  City  of  York  School  District,  ou  Feb.  8, 1894, 
passed  a  resolution,  declaring  its  intention  to  take  a  half  acre 
of  this  burial  place  for  purposes  of  common  school  education 
under  the  act  of  June  6, 1893,  P.  L.  342,  and  presented  its 
petition  to  the  court  of  common  pleas  of  York  county  for  the 
appointment  of  viewera  to  assess  damages,  etc.  The  viewers 
accordingly  were  appointed  and  made  their  report  to  the  court 
on  June  4, 1894.  To  this  report  exceptions  were  filed  by  the 
city  of  York  and  by  R.  A.  G.  Ault,  a  citizen  of  said  city. 

The  court  sustained  the  exceptions  in  an  opinion  by  Lati- 
mer, P.  J.,  and  BiTTENGER,  J.,  the  material  part  of  which  is 
as  follows : 

"  We  are  compelled  to  consider  the  act  of  assembly  in  ques- 
tion unconstitutional  for  several  reasons,  which  will  be  stated 
as  briefly  as  possible. 

"Ist.  Because  it  impairs  the  validity  of  a  contract.  The 
deed  from  John  Penn  and  John  R.  Coates  to  the  municipal 
corporation,  accepted  by  the  latter,  was  a  contract  which  is 
entirely  abrogated  by  this  act  of  assembly,  a  contract  to  hold 
the  land  to  a  public  charitable  use,  which  is  overthrown  with- 
out any  adequate  method  being  provided  to  secure  the  sub- 
stitution of  the  money  value  of  the  land,  or  any  part  of  it,  for 
the  land  itself,  in  the  continuance  of  the  chaiity.  And  to  the 
Umited  extent  to  which  it  does  preserve  the  charity,  to  wit : 
the  extent  of  requiring  the  reinterment  of  the  dead,  it  substi- 
tutes another  trustee,  to  wit:  the  board  of  school  directoi-s,  in 
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place  of  the  one  chosen  by  the  grantors.  Furthermore,  instead 
of  imposing  on  the  substituted  trustee  the  duty  of  buying  other 
land  to  serve  as  a  public  burial  place,  it  leaves  it  discretion- 
ary with  the  school  board  to  do  so,  if  they  deem  it  necessary. 
It  is  to  be  observed  that  the  viewei*s  assign  this  very  provision 
of  the  act  of  assembly  as  a  reason  for  not  awarding  any  dam- 
ages to  the  city. 

"2d.  We  think  the  act  of  assembly  unconstitutional  because 
it  is  a  local  and  special  act  regulating  the  afiFairs  of  a  school 
district,  as  well  as  relating  to  a  gi-aveyard  not  of  the  state. 
Its  veiy  title  shows  that  it  is  special  and  not  geneml.  It  is 
entitled  ^  An  act  authorizing  the  taking,  use  and  occupancy  of 
certain  public  burial  grounds,  ynder  certain  circumstances.' 
It  is  well  known  that  this  act  of  assembly  was  prepared  and 
its  passage  procured  for  this  particular  case,  to  enable  this 
school  board^to  take  this  burial  ground;  and  that  this  was  done 
after  a  special  law  avowedly  for  the  same  purpose  had  been 
vetoed  by  tlie  governor.  It  is  special  legislation  in  the  guise  of 
a  general  law — the  most  specious  and  vicious  form  that  special 
legislation  can  assume.  That  this  particular  school  district  and 
this  particular  burial  ground  were  intended  to  be  affected  is 
made  manifest  by  the  1st  section  of  the  act  in  which  all  words 
of  genei-al  operative  effect  are  so  hedged  in  and  limited  by^other 
words,  confining  their  operation  as  to  render  it  extremely  pro- 
bable thjit  there  is  no  other  graveyard  in  the  commonwealth 
within  the  opei-ation  of  the  act.  Certainly  they  must  be  very 
few  in  number.  The  act  would  have  been  little,  if  any,  more 
apparently  special,  if  it  had  enacted  that  *  whenever  the  school 
board  of  York  city  desired  to  occupy  the  Potter's  Field  therein, 
it  should  be  lawful  for  them,'  etc.  Localization  and  specializa- 
tion may  be  produced  by  matter  of  description,  geographical  or 
otherwise,  or  by  words  of  limitation  confining  the  operation  of 
general  terms  to  an  individualized  subject-matter.  See  Com. 
V.  Patton,  88  Pa.  258 ;  Philadelphia  v.  Cemetery  Co.,  162  Pa. 
105 ;  Weinman  v.  Pass.  Ry.  Co.,  118  Pa.  192. 

"  Being  local  and  special  legislation  in  regaixl  to  a  matter 
alieady  provided  for  by  general  laws,  this  act  violates  the  last 
paragraph  of  section  7  of  act  8  of  the  constitution.  The  act  of 
April  9,  1867,  which  is  general  law,  provides  ample  machinery 
for  school  boards  to  acquii*e  sites  for  school  houses.    Incident* 
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ally  it  may  be  suggested  that  if  the  city  of  York  desires,  for 
any  reason,  to  dispose  of  this  Potter's  Field,  the  act  of  April  18, 
1863,  known  as  the  Price  act,  affords  an  easy  method  of  doing 
80,  and  still  preserving  the  charity. 

"  Having  sustained  the  8th  and  10th  exceptions,  we  might 
recommit  the  report  to  the  viewei-s,  if  these  exceptions  alone 
were  involved.  But  as  in  our  judgment  the  act  of  assembly 
under  which  the  viewei-s  were  appointed  is  unconstitutional 
and  void,  we  set  aside  the  report  of  viewei-s,  and  dismiss  the 
petition,  thus  affording  the  school  board  an  opportunity,  by 
appeal,  to  have  our  ruling  reviewed.  Feb.  4, 1893,  decreed  ac- 
cordingly.'* 

Error  assigned  was  order  setting  aside  report  of  viewers. 

Charles  A.  Hawkins^  for  appellant,  cited :  Reading  v.  Sav- 
age, 124  Pa.  334;  Evans  v.  Phillipi,  117  Pa.  226, 

Robert  F.  Gibson^  for  appellees — The  Act  of  1893  is  uncon- 
stitutional :  Ayar's  App.,  122  Pa.  266 ;  Scranton  School  Dist. 
App.,  113  Pa.  176 ;  Tyrone  Twp.  School  Dist.  App.,  22  W.  N. 
C.  513. 

Per  Curiam,  May  30, 1895  : 

One  of  the  grounds  on  which  the  learned  judges  of  the  court 
below  set  aside  the  report  of  the  viewers  and  dismissed  appel- 
lant's petition,  is,  that  'Hhe  act  of  assembly  of  June  6, 1893, 
under  which  the  view  was  had  is  unconstitutional."  In  that 
conclusion,  they  were  clearly  right  for  the  second  reason  given 
by  them  in  support  thereof,  viz :  that  the  act  in  question  is 
local  and  special  and  therefore  unconstitutional.  They  further 
say  :  "  It  is  special  legislation  in  the  guise  of  a  general  law — 
the  most  specious  and  vicious  form  that  special  legislation  can 
assume." 

It  requires  neither  argument  nor  citation  of  authorities  to 
show  that  the  reason  thus  assigned  for  declaring  the  act  uncon- 
stitutional is  both  sound  and  conclusive.  We  express  no  opin- 
ion as  to  other  reasons  urged  in  support  of  the  decree. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant. 
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Hester  A.  Grimes  v.  A.  R.  Shirk,  Appellant. 

WUl^RuU  in  Shelley's  case-^IAfe  estcUe. 

Testator  directed  as  follows :  '*  I  give  and  devise  to  my  adopted  daughter 
Hester  ....  all  that  certain  messuage  ....  for  and  during  the  term  of 
her  natuial  life.  And  after  the  death  of  my  said  adopted  daughter,  I  give 
and  devise  the  reversion  or  remainder  of  the  real  estate  herein  devised  to 
her,  to  her  lawful  issue,  to  have  and  to  hold  the  same  in  common  to  them, 
their  heirs  and  assigns  forever.  And  in  case  the  said  Hester  should  die 
without  leaving  lawful  issue,  then  the  aforesaid  real  estate  shall  revert  to 
my  estate,  and  I  give  and  devise  the  same  to  my  heirs  under  the  intestate 
laws.^*    Eeldf  that  Hester  took  an  estate  in  fee  in  the  land  devised  to  her. 

Argued  May  28,  1895.  Appeal,  No.  69,  July  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Lancaster  Co.,  May  T.,  1895, 
No.  89,  for  plaintiff  on  case  stated.  Before  Stebrbtt,  C.  J. 
Williams,  Mitchell,  Deait  and  Fell,  JJ.    AflBrmed. 

Case  stated  to  determine  title  to  real  estate. 

The  material  portions  of  the  case  stated  appear  by  the  opin- 
ion of  the  court  by  Livingston,  P.  J.,  which  was  as  follows : 

^^  This  case  stated  is  in  tlie  nature  of  an  amicable  action  to 
ascertain,  test  and  determine  the  estate  of  Hester  A.  Grimes  in 
a  certain  devise  under  the  will  of  Fi-ancis  Bright,  deceased. 

"  The  following  facts  are  agreed  upon  and  admitted  by  plain- 
tiff and  defendant  in  the  above  issue,  to  be  submitted  to  the 
court  for  its  consideration,  determination  and  judgment. 

"1,  Francis  Bright,  of  the  City  of  Reading,  died,  having 
made  his  last  will  and  testament,  which  has  been  duly  proved 
in  the  register's  office  of  Berks  county,  and  which  directs,  inter 
alia,  as  follows : 

"  *  Item  :  I  give  and  devise  unto  my  adopted  daughter,  Hester 
Ann  Grimes,  wife  of  Daniel  Grimes,  all  that  certain  messuage, 
tenement  and  lot  of  ground,  with  the  buildings  thereon  erected, 
situate  on  the  Corner  of  Washington  and  Ash  streets,  in  said 
city  of  Reading,  now  occupied  by  George  Whitaker,  with  the 
appurtenances:  Also,  the  two  lower,  or  southern  frame  dwell- 
ing houses  and  lots  or  pieces  of  ground  whereon  the  same  are 
erected,  situate  on  North  Third  street,  in  said  city,  containing 
in  front  sixty  feet  to  Crouse's  line,  and  in  depth  east  and  wesU 


Digitized  by 


Google 


GRIMES  v.  SHIRE,  AppeUant  75 

1895.]  Opinion  of  Court  below. 

one  hundred  feet,  with  the  appurtenances ;  to  have  and  to  hold 
the  said  several  messuages,  lots  and  pieces  of  ground,  with  the 
appurtenances,  for  and  during  the  term  of  her  natural  life. 

'^  ^  And  after  the  death  of  my  said  adopted  daughter  Hester 
Ann  Grimes,  I  give  and  devise  the  revemon  or  remainder  of 
the  real  estate  herein  devised  to  her,  to  her  lawful  issue ;  to 
have  and  to  hold  the  same  in  common  to  them,  their  heirs  and 
assigns  forever. 

^  ^  And  in  case  the  said  Hester  should  die  without  leaving 
lawful  issue,  then  the  aforesaid  real  estate  shall  revert  to  my 
estate,  and  I  give  and  devise  the  same  to  my  heirs  under  tlie 
intestate  laws  of  the  Commonwealth  of  Pennsylvania.' 

^^  2.  At  the  time  of  said  devise,  and  at  the  time  of  the  death  of 
said  testator,  he  was  the  owner  in  fee  simple  of  the  property 
described  in  the  said  item  of  said  will  as  ^  the  two  lower  or 
southern  frame  dwelling  houses  and  lots  or  pieces  of  ground 
whereon  the  same  are  erected,  situate  on  North  Third  street,  in 
said  city  (of  Reading),  containing  in  front  sixty  feet  to  Grouse's 
line  and  in  depth  east  and  west  one  hundred  feet,  with  the 
appurtenances.'  The  testator  left  no  debts  that  have  not  been 
paid,  Hester  A.  Grimes  has  not  aliened  said  lot  of  ground  nor 
put  any  incumbrances  thereon. 

"8.  On  the  1st  day  of  April,  1895,  articles  of  agreement 
were  entered  into  between  Hester  A.  Grimes,  the  plaintiff  in 
thb  action,  and  Daniel  Grimes,  her  husband,  of  the  one  part, 
and  A.  R.  Shirk,  of  the  other  part,  all  of  East  Gocalico  town- 
ship,  Lancaster  county,  for  the  sale  of  a  part  of  the  above  de- 
scribed premises,  namely,  a  lot  of  ground  thirty  feet  on  North 
Third  street,  in  the  city  of  Reading,  and  extending  one  hun- 
dred feet  in  depth,  being  the  southern  part  of  the  above  de- 
scribed tract,  for  fifteen  hundred  dollars  ($1,500),  payable 
April  13, 1895,  on  the  delivery  of  the  deed.  On  April  13, 1895, 
the  said  Hester  A.  Grimes  and  Daniel  Grimes,  her  husband, 
tendered  to  the  said  A.  R.  Shirk  a  deed,  sufficient  and  correct 
in  form,  for  the  above  described  premises  and  demanded  the 
purchase  money,  fifteen  hundred  dollars  ($1,500),  according  to 
the  agreement,  which  the  said  A.  R.  Shirk  declined  and  refused 
to  pay,  admitting  that  the  deed  was  sufficient  in  form,  but 
averring  that  under  the  will  of  Francis  Bright,  the  estate  of 
the  said  Hester  A.  Grimes  in  said  property  was  a  life  estate, 
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and  not  a  fee  simple,  and  that  she  and  her  husband  could  not 
make  a  legal  conveyance  in  fee  simple,  of  the  said  premises. 

^^4.  If  the  court  shall  be  of  the  opinion  that  under  said  item 
of  the  said  will  of  the  said  Francis  Bright,  the  estate  devised  to 
Hester  A.  Grimes,  in  said  property  is  a  fee  simple,  and  that 
her  conveyance  of  the  same,  joined  in  by  her  husband,  makes 
a  good  legal  title  to  the  fee  of  said  property,  judgment  shall  be 
entered  for  the  plaintiff  in  the  sum  of  fifteen  hundi'ed  dollai-s 
(*1,500). 

"  If  the  court  shall  be  of  opinion,  that  the  estate  of  the  said 
Hester  A.  Grimes,  under  said  devise,  is  not  a  fee  simple,  but 
is  simply  a  life  estate,  judgment  to  be  entered  for  the  defend- 
ant, with  costs;  each  party  reserving  to  himself  and  hei*self 
the  right  of  appeal,  writ  of  error,  and  certiorari  to  the  Supreme 
Court. 

"  It  is  claimed  by  the  plaintiff,  that  Hester  A.  Grimes  under 
this  will,  takes  and  has  a  fee  simple. 

"  And  by  the  defendant,  that  Hester  A.  Grimes  takes  and 
has  under  this  will  but  a  life  estate.  Certain  rules  have  been 
stated,  which  may  aid  us  in  arriving  at  a  correct  conclusion. 

"  The  first  to  which  we  shall  refer  is  the  rule  in  Shelley's 
Case :  1  Rep.  104,  A.  (Coke). 

•' '  1.  When  the  ancestor  by  any  gift  or  conveyance  takes  an 
estate  of  freehold,  and  in  the  same  gift  or  conveyance  an  estate 
is  limited,  either  mediately  or  immediately,  to  his  heirs  in  fee, 
or  in  tail,  "the  heirs"  are  words  in  limitation  of  the  estate,  and 
not  words  of  purchase.' 

"  This  rule  in  Shelley's  case  is  a  rule  of  law,  and  not  simply 
of  construction,  and  where  the  language  used  in  the  instrument 
brings  the  case  within  the  rule,  the  fact  that  it  was  the  inten- 
tion of  the  grantor,  or  devisor,  that  the  rule  should  not  operate, 
is  of  no  importance :  Fearne  on  Contingent  Rem.,  188  ;  2  Jar. 
on  Wills  (6  Am.  ed.),  332 ;  Hileman  v.  Bouslaugh,  13  Pa.  344 ; 
Kleppner  v.  Laverty,  70  Pa.  70  ;  List  v.  Rodney,  83  Pa.  483 ; 
Rummell  v.  Dilworth,  111  Pa.  344. 

"  And  so  imperative  is  the  rule  that,  although  there  be  an 
express  declaration  that  the  ancestor  shall  only  take  and  have 
a  life  estate,  yet  this  expressed  intention  will  not  defeat  its  op- 
eration :  2  Washb.  Real  Prop.  5th  ed.  662;  Harvey  v.  Schuy- 
ler, 11  Am.  State  Rep.  92. 
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'*  *  2.  The  word  "  issue  "  standing  alone  in  a  will,  that  is,  with- 
out some  unequivocal  contrary  intent  apparent  is  to  be  taken 
as  a  word  of  limitation,  similiar  in  import  with  "  heirs  of  the 
body,"  and  if  an  estate  be  limited  to  a  man  and  his  issue,  he 
will  take  an  estate  tail,  which,  if  the  will  goes  into  effect,  since 
the  date  of  the  act  of  April  27,  1855,  will  be  turned  into  a  fee 
simple.' 

"  It  would,  therefore,  seem  on  principle  at  least,  that  as  *  is- 
sue *  prima  facie  is  a  word  of  limitation,  synonymous  with  '  heirs 
of  the  body,'  that,  until  this  prima  facie  meaning  is  rebutted, 
it  should  be  subject  to  the  rules  of  law  in  precisely  the  same 
manner. 

^3.  Where  an  estate  is  limited  to  the  ancestor  for  life,  re- 
mainder to  his  issue,  and  the  word  issue  is  construed  to  be  a 
word  of  limitation,  the  estate  limited  to  the  issue  will  vest  in 
the  ancestor,  and  he  will  take  an  estate  tail  by  force  of  the 
rule  in  Shelley's  case,  or  by  analogy  to  it.  A  condition  nec- 
essarily implied  will  have  no  effect  in  restraining  the  meaning 
of  the  word,  or  the  force  of  the  rule.  But,  although  presump- 
tively issue  is  a  word  of  limitation,  that  presumption  may  be 
rebutted  b}'-  words  showing  a  contrary  lawful  intent ;  but  such 
words  must  be  unequivocal,  and  there  are  many  such  which  at 
firet  sight  would  seem  to  be  sufficiently  unequivocal,  but  which 
have  been  adjudged  not  to  be  so ;  for  instance,  words  of  dis- 
tributive modification  have  not  been  held  to  be  conclusive, 
though  they  clearly  indicate  an  intention  on  the  part  of  the  tes- 
tator ttiat  the  issue  should  take  in  a  manner  entirely  inconsist- 
ent with  the  course  of  devolution  in  an  estate  tail,  as  we  shall 
see  when  we  come  to  refer  to  decisions  in  which  this  rule,  or 
point,  has  been  raised. 

'*  4.  Where  the  gift  to  the  issue  is  accompanied  by  words  of 
distributive  modification.  While  this  is  a  strong  indication  of 
an  intent  to  give  an  estate  to  the  issue  by  purchase,  it  is  not 
sufficiently  strong  to  overcome  the  prima  facie  meaning  of  the 
word ;  and  this  is  true,  where  the  gift  to  the  issue  is  in  fee  or 
in  tail. 

"5.  Where  superadded  words  of  limitation  and  of  distribu- 
tive modification  both  annexed  to  the  devise  to  the  issue,  will 
be  sufficient  to  show  that  the  intent  of  the  testator  was  that  the 
issue  should  not  take  through  the  ancestor,  but  that  a  new  line 
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of  descent  should  commence  with  them.  They  will  therefore 
take  as  purchasers  in  fee  or  in  tail. 

'*  6.  Where  the  devise  over  is  limited  on  a  dying  without 
leaving  issue — these  words  import  au  indefinite  failure  of  issue 
— though  if  the  estate  of  the  ulterior  devisee  is  for  life,  or  be- 
fore the  act  of  1883,  indefinite,  the  failure  will  necessarily  be 
restricted  to  the  lifetime. 

'•  There  are  other  rules  to  which  we  might  refer,  as  where 
the  word  issue,  and  children,  are  used  interchangeably.  Where 
there  is  a  devise  over  on  failure  of  issue  living,  etc.,  etc.,  but  as 
they  do  not  appear  to  apply  to  the  case  before  us,  we  omit  them. 

"The  words  in  this  will  which  we  are  to  consider  and  construe, 
are :  '  I  give  and  devise  unto  my  adopted  daughter,  Hester  A. 
Grimes,  .  .  .  . ;  to  have  and  to  hold  the  said  several  messuages, 
lots  and  pieces  of  ground,  with  the  appurtenances,  for  and  dur- 
ing the  term  of  her  natural  life.  And,  after  the  death  of  my 
said  adopted  daughter,  Hester  Ann  Grimes,  I  give  and  devise 
the  reversion  or  remainder  of  the  real  estate  herein  devised  to 
her,  to  her  lawful  issue,  to  have  and  to  hold  the  same  in  common 
to  them,  their  heirs  and  assigns  forever.  And  in  case  the  said 
Hester  should  die  without  leaving  lawful  issue,  then  the  afore- 
said real  estate  shall  revert  to  my  estate,  and  I  give  and  devise 
the  same  to  my  heirs  under  the  intestate  laws  of  the  common- 
wealth of  Pennsylvania.' 

" '  To  her  lawful  issue,  their  heirs  and  assigns  forever.* 

"  The  word  '  issue,'  besides  being  in  common  parlance  a  word 
of  more  than  one  meaning,  has  also  been  the  subject  oi  much 
doubt  and  discussion  as  regards  its  legal  signification ;  some  of 
the  judges  being  of  the  opinion  that  it  was  an  apt  word  of  lim- 
itation, while  others  were  of  opinion  that  it  was  presumptively 
a  word  of  purchase ;  but  the  weight  of  authority  being  greatly 
against  this  last  position,  it  has  genemlly  been  abandoned. 

"  This  is  shown  by  the  language  of  Judge  Strong,  in  Angle 
V.  Brosius,  43  Pa.  187,  where  he  says:  *The  word  "issue"  is 
well  adapted  for  a  word  of  limitation,  having  much  more  aptitude 
for  such  a  use,  than  it  has  to  designate  the  objects  of  a  gift.  In 
signification  it  very  nearly  resembles  the  technical  phrase, 
"  heirs  of  the  body,"  and  indeed,  the  two  were  used  as  synonyms 
in  the  Statute  De  Donis.  Hence,  it  has  long  been  settled  that 
where  real  estate  is  devised  by  one  or  more  limitations,  in  the 
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same  will  to  a  person  and  his  issue,  the  word  "  issue  "  will  be 
construed  as  a  word  of  limitation,  so  as  to  give  the  ancestor  an 
estate  tail,  unless  there  are  expressions  in  the  will  unequivo- 
cally indicative  of  a  contraiy  intention.' 

"  The  case  of  Paxson  v.  Lefferts,  3  Rawle,  59,  is  a  fair  exam- 
ple of  the  application  of  the  rule.  The  devise  in  that  case  was 
'to  A  for  life,  and  if  he  leave  issue,  to  them  in  fee,'  and  a  devise 
over  on  failure  of  such  issue.  The  devise  over  had  no  effect 
whatever,  as  it,  being  on  failure  'of  such'  issue,  was  equally 
applicable  to  the  contingency  of  the  lack  of  issue,  or  their 
extinction.  The  ancestor  was  held  to  take  an  estate  tail,  and 
it  was  expressly  decided  that  the  devise  was  not  without  the 
rule  in  Shelley's  case. 

"  Kleppner  v.  Laverty,  70  Pa.  70,  was  almost  identical  with 
the  last  case  cited.  The  devise  was :  '  To  A,  during  her  nat- 
ural life,  upon  the  happening  of  her  death,  to  her  lawful  issue, 
should  she  leave  any.'  In  default  of  such  '  lawful  issue,  over,* 
the  rule  in  Shelley's  case  was  held  to  apply. 

"In  Hoff's  Est.,  147  Pa.  636,  the  testator  provided  'in  case 
either  of  my  daughtei-s  shall  die  without  issue,  either  before,  or 
after  the  decease  of  my  wife,  then  the  amount  of  their  share  or 
shares  in  the  residue  of  the  estate  shall  revert  back  to  the  re- 
mainder of  my  children,  share  and  share  alike ;  my  said  sons 
•  .  .  •  and  my  daughter  ....  are  to  hold  in  trust,  the  share 
or  shares  that  such  of  my  daughters  as  may  be  without  issue, 
before  or  after  the  death  of  my  wife,  may  be  entitled  to  and 
invest  their  legacies  in  bonds,  and  pay  to  them  the  interest 
thereon  semi-annually.' 

"  It  was  held  on  the  authority  of  Eichelberger  v.  Barnitz,  and 
the  line  of  cases  following  that  decision,  that  the  words  '  shall 
die  without  issue,'  must  be  construed  to  mean  an  indefinite 
failure  of  issue,  and  hence,  that  the  legatee  took  an  absolute 
estate  in  the  fee.  See  also,  Vaughan  v.  Dickens,  20  Pa.  509 ; 
Eichelberger  v.  Barnitz,  9  Watts,  447 ;  Amelia  Smith's  App., 
23  Pa.  9. 

"  In  Lawrence  v.  Lawrence,  105  Pa.  389,  Mr.  Justice  Tkitn- 
KEY  held  that  the  established  interpretation  of  words  of  limi- 
tation on  failure  of  issue,  where  the  terms  were,  '  if  he  die 
without  issue,^  in  the  absence  of  all  words  making  a  different 
intent  apparent,  is  that  these  import  a  generally  indefinite  fail- 
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ure  of  issue,  and  not  a  failure  at  the  first  taker's  death.  See  2 
Jarm.  on  Wills,  497. 

^*  In  Hackney  v.  Tracy,  137  Pa.  53,  Green,  J.,  says :  *  In  one 
of  our  most  recent  cases,  Reinoehl  v.  Shirk,  119  Pa.  108,  our 
brother  Sterrett,  in  delivering  the  opinion  of  the  court,  said, 
"Standing  alone,  therefore,  the  words  'die  without  leaving 
issue,'  and  other  expressions  of  the  same  import,  mean  an  in- 
definite failure  of  issue :  Taylor  v.  Taylor,  63  Pa.  481 ;  Mid- 
dleswarth  v.  Blackmore,  74  Pa.  414;  At  common  law,  in  the 
absence  of  words  making  a  different  intent  apparent,  the  estab- 
lished interpretation  of  such  expressions  in  a  will  is  that  they 
import  a  general  indefinite  failure  of  issue,  and  not  a  failure  at 
the  death  of  the  first  taker;  and  such  has  undoubtedly  been 
the  rule  in  this  state,  since  Eichelberger  v.  Barnitz,  9  Watts, 
447." '  See  also,  Reinoehl  v.  Shirk,  119  Pa.  108 ;  Taylor  v.  Tay- 
lor, 63  Pa.  481 ;  Middleswarth  v.  Blackmore,  74  Pa.  414 ;  Laps- 
ley  V.  Lapsley,  9  Pa.  130 ;  Matlack  v.  Roberts,  64  Pa.  148. 

"The  defendant  contends,  that  as  the  testator,  after  giving 
a  life  estate  to  Hester  Ann  Grimes,  and  giving  the  remainder 
to  her  lawful  issue,  provides  how  they  shall  hold  it,  (in  common) 
and  adds  words  of  limitation  to  the  issue,  showing  that  he  in- 
tended the  issue  to  take  a  title  in  fee  simple,  and  to  hold  the 
same  in  common,  this  gives  a  title  to  the  lawful  issue  by  pur- 
chase, and  not  by  descent,  and  makes  the  estate  of  Hester  Ann 
Grimes,  a  life  estate  and  not  an  estate  in  fee  tail,  which  under 
the  act  of  1855,  would  be  an  estate  in  fee  simple,  and  refers  to 
Hawkins  on  Wills,  191,  where  it  is  said,  the  rule  is  *  when  there 
is  a  devise  to  one  for  life,  with  remainder  to  his  issue,  as  ten- 
ants in  common,  with  a  limitation  to  the  heirs  general  of  the 
issue,  the  issue  take  as  purchaser  in  fee,'  citing :  Findlay  v. 
Riddle,  3  Binn.  139,  '  where  the  devise  was  to  A.  during  his 
natural  life,  and  after  his  decease,  if  he  shall  die  leaving  issue, 
to  his  heirs  as  tenants  in  common,  and  their  respective  heii*s 
and  assigns  forever.'  By  the  devise  over, — 'But,  in  case  he 
shall  die  without  leaving  lawful  issue,'  etc. — ^it  was  held  that  A 
took  a  life  estate. 

"  In  Powell  V.  Board  of  Missions,  49  Pa.  46,  the  devise  was, 
*  to  A  for  his  natural  life,  and  after  his  decease,  if  he  shall  die 
leaving  lawful  issue,  to  such  issue,  if  one  in  fee,  if  more  than 
one,  to  be  equally  divided  in  fee.     The  devise  over, — But,  if 
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A  should  die  without  lawful  issue,  then  over, — ^held  that  A 
took  a  life  estate. 

"  In  Robbins  v.  Quinliven,  79  Pa.  888,  the  devise  was  to 
*A  for  her  natural  life,  and  after  her  death,  to  her  issue  and 
their  heirs  forever ;  in  the  proportions  to  which  they  would  be 
entitled,  under  the  intestate  laws  of  Pennsylvania.'  There  was 
no  devise  over — ^it  was  held  that  A  took  a  life  estate. 

"  In  O'Rouke  v.  Sherwin,  156  Pa.  285,  it  is  said,  the  word 
*  issue'  in  a  will,  prima  facie  means  'heirs  of  the  body,'  and  in 
the  absence  of  explanatory  words,  showing  that  it  was  used  in 
a  restricted  sense,  is  to  be  construed  as  a  word  of  limitation, 
but,  if  there  be  on  the  face  of  the  will  sufficient  to  show  that 
the  word  was  intended  to  have  a  less  extended  meaning,  and 
to  be  applied  only  to  children,  or  to  decedents  of  a  particular 
class,  or  at  a  particular  time,  it  is  to  be  construed  as  a  word  of 
purchase,  and  not  of  limitation,  in  order  to  efiFectuate  the  inten- 
tion of  the  testator. 

^^  There  are  some  other  cases  of  this  same  class  which  might 
be  i-eferred  to,  but,  as  we  have  seen,  cases  of  this  class  are  gen- 
erally decided  upon  some  clause  of  the  will  containing  the  de- 
vise, which  indicates  the  intention  of  the  testator  to  have  been, 
that  the  heirs  should  not  take  by  descent,  but  as  a  purchaser. 

"  The  rule  in  Shelley's  case  is  a  rule  of  law,  and  not  of  con- 
struction. Where  the  language  used  in  the  instrument  brings 
the  case  within  the  rule,  the  fact  that  it  was  the  intention  of 
the  grantor  or  devisor,  that  the  rule  should  not  operate  is  of 
no  importance :  Fearne  on  Contingent  Rem.  188 ;  Hayes'  Real 
Est.,  95;  Hileman  v.  Bouslaugh,  13  Pa.  344;  List  v.  Rodney, 
83  Pa.  483 ;  Kleppner  v.  Laverty,  70  Pa.  70. 

"  So  imperative  is  the  rule  that,  though  there  be  an  express 
declaration  that  the  ancestor  shall  only  have  a  life  estate,  yet 
this  expressed  intention  will  not  defeat  its  operation.  This 
principle  has  unfortunately  been  more  than  once  overlooked, 
some  cases  regarding  the  rule  as  merely  one  of  construction, 
yielding  to  the  manifest  intention  of  the  testator.  Among  these 
are  Findlay  v.  Riddle,  and  the  cases  above  referred  to  as  fol- 
lowing it:  2  Washb.  Real  Prop.  5th  ed.  652;  Doebler's  App., 
64  Pa.  9;  Marburg  v.  Cole,  49  Md.  406. 

"In  Findlay  v.  Riddle,  supra,  cited  in  22  Am.  &  Eng.  Ency. 
of  Law,  501,  the  court  seemed  to  lean  strongly  against  apply- 
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ing  the  rule  when  the  intention  that  the  fii-st  taker  should  have 
only  a  life  estate  was  perfectly  plain.  But  the  Pennsylvania 
courts  have  since  unhesitatingly  applied  the  rule  regardless  of 
the  intention,  when  the  subsequent  limitation  was  to  heirs,  qua 
heirs. 

"  The  proper  rule  or  method  of  applying  the  rule  in  Shelley's 
case  is  said  to  be  this :  *  Interpret  the  deed  or  will,  by  the  or- 
dinary rules  of  construction,  precisely  as  if  this  rule  had  no 
existence.'  Then  having  ascertained  the  testator's  intention, 
look  at  this  rule  and  see  whether  such  intention  conflicts  with 
it,  if  it  does,  the  rule  must  be  applied,  for  it  is  absolute  and  has 
no  exception. 

'*  In  Crockett  v.  Robinson,  46  N.  H.  454,  the  devise  was,  to 
J.  and  C.  to  be  equally  divided  between  them,  and  their  heirs, 
if  they  have  any  lawful  heii*s  at  the  time  of  their  decease  ;  and 
if  they  have  no  lawful  heii"s  at  the  time  of  their  decease,  to  be 
equally  divided  between  the  children  of  a  sister  of  J.  and  C. 
....  Having  interpreted  the  will,  the  court  then  applied  the 
rule  in  Shelley's  case  and  held  that  J.  and  C.  took  estates  tail, 
which  by  the  statute  of  New  Hampshire  abolishing  estates  tail, 
were  turned  into  fee  simple. 

*'  Words  of  distiibutive  modification,  or  the  words  tenants  in 
common,  have  not  been  held  conclusive,  though  they  clearly 
indicate  an  intention,  on  the  part  of  the  testator,  that  the  issue 
should  take  in  a  manner  wholly  inconsistent  with  the  course  of 
devolution  in  an  estate  tail.  The  cases  in  which  this  point  has 
arisen  are  numerous,  but  as  the  decisions  have  been  but  one 
way,  we  shall  refer  to  but  a  few  of  them  : 

"  In  Curtis  v.  Longstreth,  44  Pa.  297,  the  devise  in  chief  was 
to  A  for  his  natural  life,  without  power  of  sale,  and  at  liis  death 
to  his  heirs  as  tenants  in  common.  The  devise  over  was,  *  should 
he  die  without  issue,'  then  over.  The  judgment  was,  that  A 
took  an  estate  tail. 

"  In  Haldeman  v.  Haldeman,  40  Pa.  80,  the  devise  in  chief 
was,  '  To  A,  B  and  C,  (in  trust)  during  their  natural  lives,  and 
after  the  death  of  either  of  them,  to  descend  and  go  to  the  child, 
and  if  children,  share  and  share  alike.*  The  devise  over,  *  should, 
however,  either  of  them  die  and  leave  no  lawful  issue,  then 
such  share  to  fall  to  the  residue  of  the  estate.'  The  judgment 
was,  that  A,  B  and  C  took  estates  tail. 
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"In  Ogden's  App.,  70  Pa.  501,  the  doctrine  in  Pennsylvania 
l3  very  clearly  stated  by  Justice  Agnew,  in  his  opinion  he  says 
in  speaking  of  the  phrase :  '  To  her  lawful  issue.'  (The  words 
used  in  the  devise  in  the  present  case.) 

"  It  requires  more  than  mere  words  of  distribution  to  limit 
this  prima  facie  effect  of  the  phrase.  The  words  in  equal  shares 
without  something  else  to  indicate  the  intention  of  the  testator, 
will  not  reduce  the  inheritance  to  a  mere  life  estate.  Even 
the  words  as  ^  tenants  in  common,'  will  not  of  themselves  limit 
the  entail. 

**In  the  case  last  reported,  Hiester  v.  Yerger,  166  Pa.  445, 
A.pril  12, 1895,  Per  Cur.,  the  '  testatrix  devised  her  real  estate 
to  her  nephew,  for  and  during  the  term  of  his  natural  life, 
upon  conditions  to  keep  the  same  in  good  repair  and  insured, 
and  also  pay  all  taxes  thereon,  during  said  term,  and  after  his 
decease,  whether  before,  or  after  my  decease,  I  give  and  devise 
the  said  premises  unto  his  then  surviving  heirs  in  fee  simple.' 
Held,  that  the  nephew  took  a  fee  simple  estate  in  the  land. 

"This  case,  which  is  the  latest  utterance  of  the  Supreme 
Court  of  Pennsylvania,  on  this  question,  was  affirmed  by  the 
Supreme  Court  for  the  reason  given  by  the  learned  judge  of 
the  common  pleas  (Wband,  J.),'of  Montgomery  county,  who 
held  that,  *  whether  intentional,  or  otherwise,  the  testatrix  has 
used  words,  which,  under  the  uniform  ralings  of  our  court, 
confer  an  absolute  estate  in  the  firat  taker.  The  added  words, 
"  his  surviving  heirs,"  do  not  change  the  meaning  to  be  given  to 
the  word  "  heir,"  and  may  be  treated  as  superfluous,  as  was  done 
in  Criswell's  App.,  41  Pa.  288,  where  the  devise  was  to  testator's 
son,  Joshua,  during  his  natui'jd  life,  and  that 'of  his  present  wife, 
etc. ;  "  and  it  is  further  my  will  and  desire,  that  after  the  de- 
cease of  my  son  Joshua,  and  his  present  wife,  that  the  said  tract 
of  land  descend  to  their  heirs,  jointly,  and  their  heii*s  and  assigns 
forever,  or  to  such  of  them  as  may  be  living."  The  court  hold- 
ing, that  the  addition  by  the  testator  of  the  words,  "  then  liv- 
ing" to  the  word  "heirs,"  was  insufficient  to  cause  the  latter 
to  give  way ;  for  superfluous  or  inconsistent  words  or  doctrines 
in  a  will,  will  not  suffice  to  reduce  the  word  "heir,"  or  "heirs 
of  the  body  "  to  words  of  purchase.'  To  the  same  effect  is  the 
Appeal  of  Cockins  and  Harpei-s  Exr.'s,  111  Pa.  26,  where  the 
devise  was  '  to  my  three  nieces,  share  and  share  alike,  during 
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their  lives,  and  at  their  death  to  go  to  their  heirs  in  "  equal 
amounts ''  to  all  their  heira  living  at  the  time  of  their  deaths,' 
and  it  was  held  that  the  devisees  took  under  the  rule  in  Shel- 
ley's case,  the  real  estate  in  fee  simple  and  the  personal  estate 
absolutely. 

^^  It  is  well  settled  that  a  devise  to  the  lawful  issue  of  the 
first  taker,  is  prima  facie,  a  limitation  to  the  heirs  of  the  body 
of  the  devisee,  and  therefore  vests  a  fee  tail,  which,  under  act 
of  1855  becomes  a  fee  simple,  and  this  is  the  case  even  where 
the  devise  to  the  first  taker  is  expressly  for  life :  Knepper  v. 
Kurtz,  58  Pa.  481 ;  Haldeman  v.  Haldeman,  40  Pa.  29 ;  Physick's 
App.,  50  Pa.  128 ;  Nice's  App.,  50  Pa.  148. 

"  It  remains  yet  to  consider,  whether  the  testator,  in  using 
the  words  ^  to  have  and  to  hold  the  same  in  common  to  them, 
their  heirs  and  assigns  forever,'  after  the  devise  to  Hester  A. 
Grimes,  and  her  lawful  issue,  meant  to  cut  down  her  estate  to 
a  life  estate,  and  the  words,  ^  her  lawful  issue,'  are  therefore  to 
be  construed  as  words  of  puchase. 

"Are  these  words,  terms  of  distributive  modification,  and 
added  words  of  limitation,  so  as  to  bring  them  within  the  mean- 
ing of  the  decisions  in  Findlay  v.  Biddle,  3  Binn.  139 ;  Powell 
V.  Board  of  Dom.  Miss.,  49  Pa.  46 ;  Robins  v.  Quinliven,  79 
Pa.  888 ;  O'Rourke  v.  Sherwin,  156  Pa.  285? 

"  In  Powell  V.  Board  of  Dom.  Miss.,  49  Pa.  46,  Strong,  J., 
found  it  to  be  the  intention  of  the  testator  to  use  a  word  of 
limitation  in  an  abnormal  sense  as  a  word  of  purchase,  but  he 
found  this,  not  in  the  naked  terms  with  which  we  have  to 
deal  in  the  case  under  consideration,  but  in  the  fact  that  he 
had  added  these  terms  of  distribution,  ^  if  one,  to  him  or  her, 
his  or  her  heirs  and  assigns  forever;  but  if  more  than  one,  to 
be  equally  divided  amongst  them,  their  heirs  and  assigns  for- 
ever.' 

"  In  Robins  v.  Quinliven,  79  Pa.  833,  Williams,  J.  found 
the  equal  in  the  words  of  distributive  modification,  and  limita- 
tion :  *  In  the  proportions  to  which  they  would  be  entitled  un- 
der the  intestate  laws  of  Pennsyleania,  respectively,  and  free, 
clear  and  discharged  from  any  estate,  claim  or  control  of  her 
present  or  future  husband.'  It  is  conceded  in  the  Quinliven 
case,  that  *  if  the  testator  meant  by  the  word  "  issue  "  the  heirs 
of  her  body,  then  she  took  an  estate  in  fee  simple  under  the 
rule  in  Shelley's  case.' 
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"In  the  present  case  could  Francis  Bright,  the  testator,  have 
meant,  or  intended  any  other  than  the  heirs  of  Hester  A. 
Grimes'  body  ?  He  has  used  the  precise  words  of  limitation, 
^her  lawful  issue, — to  have  and  hold  the  same  in  common  to 
them,  their  heirs  and  assigns  foi-ever.'  Either  in  a  will  or 
devise,  the  words  ^  to  A,  her  lawful  issue,  to  have  and  to  hold 
the  same  in  common,  to  them  their  heira  and  assigns  forever,' 
would,  in  our  judgment,  be  a  complete  and  perfect  grant  and 
devise  in  fee  simple  ;  and  there  is  nothing,  no  evidence  within 
the  whole  will,  to  show  that  the  testator  meant  anything  else. 

*'In  Ogden's  App.,  70  Pa.  501  as  we  have  seen,  there  is  a 
very  clear  and  learned  discussion  of  this  question  by  most  com- 
petent counsel,  and  a  learned  opinion  by  the  eminent  late  Chief 
Justice  Agnbw.  The  piinciples  of  the  decision  are  thus  sum- 
marized in  the  syllabus:  ^5.  A  devise  to  the  lawful  issue  of 
the  first  taker  prima  facie  creates  a  fee  tail ;  even  where  the 
devise  to  the  first  taker  is  for  life.' 

*"6.  Words  of  distribution,  or  tenancy  in  common,  without 
more  will  not  reduce  the  inheritance  to  a  life  estate.' 

"  *  7.  The  devise  over  in  this  case,  to  the  brothera  and  sisters 
in  default  of  issue,  did  not  restrict  the  estate  to  one  for  life,  the 
failure  of  issue  being  indefinite.' 

"In  this  case  it  will  be  observed,  the  devise  was  to  trustees, 
in  special  trust,  for  the  sole  use  and  benefit  of  the  testator's 
three  daughtei's,  with  testamentary  powers  to  them,  and  in 
default  of  the  exercise  of  such  powei-s,  to  their  lawful  issue, 
and  in  default  of  such  issue,  ^  then  to  her  brothei*s  and  sisters, 
in  equal  shares,  and  to  the  lawful  issue,  if  any  there  be,  of  my 
children  who  mav  then  be  deceased ;  such  issue  to  take  what 
theb  parent  would  have  taken  had  he  or  she  been  living,' 

"  For  the  estate  in  fee  simple  it  was  argued  that : 

**  The  addition  of  the  words  '  in  equal  shares '  will  not  change 
this  piima  facie  meaning,  on  the  authority  of  Hayes  on  Real 
Est,  table  1,  p.  39;  table  8,  pp.  69  and  70;  Doe  v.  Alphin,  4 
Tei-m  Rep.  82;  Doe  v.  Cooper,  1  East  229;  Harrison  v.  Harri- 
son, 7  Man.  &  G.  (49  E.  C.  L.  R.)  988. 

^^  Superadded  words  of  limitations  alone  will  not  make  '  heirs 
of  the  body '  words  of  purchase :  Hawkins  on  Wills,  1 84 ;  Jarman 
on  Wills,  387  ;  Jeason  v.  Wright,  1  Bligh.  1 ;  Oris  well's  App., 
41  Pa.  291;  Paxson  v.  Lefferts,  3  Rawle,  59-76;  George  v. 
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Morgan,  16  Pa.  95.  Nor  will  superadded  words  of  distribution  : 
Moore  v.  Brooks,  12  Gratt.  135 ;  Maurer  v.  Marshall,  16  Pa. 
878 ;  Hawkins  on  Wills,  190 ;  Cannon  v.  Rucastle,  8  C.  B.  (65 
E.  C.  L.  R.)  876;  Haldeman  v.  Haldeman,  40  Pa.  29. 

'*^The  conclusion  arrived  at  by  the  court  in  this  case  was 
that  each  of  the  daughters  took  an  estate  of  inheritance  in  fee 
tail,  and  with  special  force  of  application  to  the  case  now  under 
consideration.     His  Honor,  Chief  Justice  Agnew  said : 

"  *  It  requires  more  than  mere  words  of  distribution  to  limit 
this  pi'ima  facie  effect  of  the  phrase.  The  words  ^'  in  equal 
shares,"  without  something  else  to  indicate  the  intention  of  the 
testator,  will  not  reduce  the  inheritance  to  a  mere  life  estate. 
Even  the  words  "  as  tenants  in  common  "  will  not  of  themselves 
limit  the  entail.' 

"In  Carroll  v.  Burns,  108  Pa.  886,  it  was  again  declared 
that  technical  words,  or  words  of  a  definite  meaning  in  a  will, 
must  be  construed  according  to  their  legal  or  definite  effect, 
unless  from  other  inconsistent  words  in  the  will,  it  be  clear 
that  the  testator  intended  to  use  them  in  some  other  definite 
sense. 

"  In  Allen  v.  Markle,  36  Pa.  117  (1859),  '  Devise  to  my  son 
A.  during  his  natural  life,  and  at  his  decease,  to  descend  to  le- 
gitimate offspring  forever,  but  in  case  the  said  A.'s  issue  should 
become  extinct,  then  over  the  other  devisees  in  fee.'  Seld^ 
that  A.  took  an  estate  tail  in  the  lands  devised. 

"  In  Yarnall's  App.,  70  Pa.  342,  it  is  said,  *  Any  form  of 
words  sufficient  to  show  that  the  remainder  is  to  go  to  those 
whom  the  law  points  out  as  the  general,  or  lineal  heirs  of  the 
first  taker,  will  enlarge  the  estate  for  life  of  the  first  taker  to 
an  estate  tail  by  implication.' 

"  In  Paxson  v.  Lefferts,  8  Rawle,  59  (1831},  the  devise  was, 
'  I  give  to  my  son  C.  H.  my  Messuages,  etc.,  with  the  rents, 
issues  to  him  during  his  natural  life.  And  if  he  shall  leave  law- 
ful issue,  then  to  them,  their  heii-s  and  assigns  forever;  but  for 
want  of  such  lawful  issue,  then,  it  shall  return  to  my  son,  J.  K. ; 
and  if  he  should  leave  no  lawful  issue  after  his  decease,  then, 
to  my  next  lawful  heir,  and  to  their  heirs  and  assigns  forever.' 
Heldy  C*  H.  took  an  estate  tail. 

"  In  Carter  v.  McMichael,  10  S.  &  R.  429,  the  provisions  ol 
the  will  were  very  similar. 
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"In  George  v.  Morgan,  16  Pa.  95  [1851],  the  devise  was, 
*I  give  and  bequeath  unto  my  son  M.,  all  that  Messuage,  &c., 
to  hold  to  him  for  and  during  his  natural  life,  and  after  his  de- 
cease to  the  heirs  of  his  body,  lawfully  begotten,  and  to  their 
heirs  forever ;  and  in  default  of  such  issue,  then  to  the  heirs  of 
my  son,  S.,  and  their  heirs  and  assigns  forever.'  Held^  that  the 
devisee  took  an  estate  tail.     And  that : 

" '  4.  Superadded  words,  serving  to  limit  a  fee  in  the  issue  of 
the  first  taker,  engrafted  on  words  of  procreation,  will  not 
opemte  to  turn  these  into  words  of  purchase,  unless  the  super- 
added words  denote  a  different  species  of  heirs  from  that  de- 
scribed in  the  fii'st  words,  and  showing  an  intent  to  break  the 
ordinary  line  of  descent  from  the  first  taker. 

"  *  5.  An  intention  to  change  the  line  of  descent  is  not  suffi- 
ciently manifested  when  the  superadded  words  import  eventual 
distiibution  o^  the  estate ;  to  have  that  effect,  distribution  must 
be  expressly  contemplated.' 

"  In  Hileman  v.  Bouslaugh,  13  Pa.  344,  there  was  a  convey- 
ance of  real  estate  to  a  married  woman  '  during  her  natural 
life,  and  after  her  decease  to  the  heira  of  her  body,  and  to  them 
and  their  heirs  and  assigns  forever.'  In  the  very  learned  opin- 
ion in  that  case,  by  Chief  Justice  Gibson,  in  which  there  is 
found  a  discussion  of  the  present  subject,  the  limitation  was 
declared  to  have  no  other  effect  on  the  life  estate,  than,  in  the 
absence  of  express  words  of  appropriation,  to  turn  it  into  an 
estate  tail. 

"  In  Little's  App.,  117  Pa.  14,  the  testator  had  provided,  that 
four  out  of  twenty  equal  parts,  into  which  his  estate  was 
divided,  should  be  distributed  to  *  J.  R.  M.  and  his  heirs,  four 
parts,  that  is,  the  four  parts  are  to  be  paid  to  J.  R.  M.  during 
his  lifetime,  and  after  his  death,  the  same  to  be  paid  to  his 
heirs,'  that  the  shares  of  the  several  distributees  were  to  be 
claimed  by  them  within  two  yeai-s  after  his  decease,  or  else  to 
lapse  into  the  general  fund,  with  various  other  conditions.  It 
was  held  that  the  gift  to  J.  R.  M.  was  a  vested  and  absolute 
gift,  unaffected  by  the  postponement  of  payment,  or  by  the  use 
of  the  word  *  hell's'  by  way  of  limitation  and  not  of  purchase ; 
and  unaffected  by  the  provision,  that  if  the  shares  of  the  dis- 
tributees were  not  claimed  within  two  years  after  the  testator's 
decease,  they  were  to  lapse. 
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**  An  unbroken  line  of  deciaions  in  Pennsylvania,  establishea 
that  the  word  *heii-8,*  when  uncontrolled  by  the  expressed 
intention  of  the  will,  is  to  be  taken  as  a  word  of  limitation. 
Among  them:  Muhlenberg's  App,,  103  Pa.  687;  McGill's 
App.,  61  Pa.  46 ;  Provenchere's  App.,  67  Pa.  468  ;  Eby's  App., 
84  Pa.  241,  etc. 

*'  In  Cochran  v.  Cochran,  127  Pa.  486,  the  devise  was,  to  T. 
'  and  if  he  should  die  leaving  no  lawful  heirs,  the  whole  to 
descend  to  his  brothers  and  sistera,  share  and  share  alike,  or  to 
their  legal  representatives.'  Upon  the  principle,  that  where 
there  is  a  devise  in  realty,  the  legal  representative  in  legal  con- 
templation is  the  heir,  and  not  the  administrator,  it  was  held, 
that  the  testator  meant  to  give  nothing  less  than  a  freehold  es- 
tate to  T. ;  that  no  remainder  was  limited  to  his  heii*s  as  pur- 
chasei*s,  and  it  was  decided  the  estate  devised  to  the  defendant 
was,  by  reason  of  said  devise  and  proceedings  to  b»r  entailment, 
an  estate  in  fee  simple. 

"In  O'Rourke  v.  Sherwin,  156  Pa.  285,  where  it  was  held 
that  the  word  *  issue'  meant  'children,'  and  that  the  devisees 
took  life  estates  only,  there  were  explanatory  words  which 
showed  that  the  word  'issue'  was  intended  to  have  a  limited 
meaning,  and  to  be  applied  only  to  children,  or  to  descendants 
of  a  particular  class,  or  at  a  particular  time. 

"  There  the  devise  was,  '  To  hold  the  same  as  tenants  in  com- 
mon for  and  during  their  natural  lives,  and  to  the  life  of  the  sur- 
vivor of  them,  with  remainder  in  fee  to  the  issue  of  them,  said 
issue  to  take  per  stirpes,  and  not  per  capita ;  so  that  in  case  of 
the  death  of  either  of  said  three,  leaving  issue,  the  said  issue 
would  and  shall  take  what  their  parent  would  have  been  entitled 
to,  subject  to  the  life  estate  of  the  survivor  or  survivors  of  said 
original,  three  devisees.'  Testator  also  provided  in  this  case 
for  the  support  of  his  daughter,  one  of  the  three  devisees,  out 
of  the  land,  and  authorized  the  sale,  if  necessary,  of  one  acre 
per  year  for  that  purpose. 

"It  is  not  veiy  diflBcult  to  perceive  how,  with  these  words 
present,  under  the  Findlay  Case,  3  Binn,  139 ;  Powell  v.  The 
Board  of  Dom.  Miss.,  49  Pa.  46  and  Robins  v.  Quinliven,  79  Pa. 
333,  the  court  could  find  such  limitation  to  the  heii*s  general, 
and  supeitidded  words  of  distiibutive  modification,  as  showed, 
that  by  'issue'  the  testator  meant  'children.'     But  no  such 
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words  are  present — no  such  intention  is  apparent  in  the  will  of 
Fmncis  Bright.  In  New  York,  the  decision  in  Kingsland  v. 
Rapelye  is  directly  contrary  to  Hawkins'  Rule  in  Lees  v.  Mos- 
ley,  and  in  Doe  v.  Rucasde,  8  C.  B.  876,  (54  E.  C.  L.  R.,) 
where  the  devise  was  of  the  lands  to  A  for  life,  with  the  re- 
mainder to  his  ^  issue,'  if  more  than  one,  equally  amongst  tliem, 
with  a  gift  over  if  A  should  die  without  issue  living  at  his 
death,  and  A  was  held  to  take  an  estate  tail. 

"  In  Doebler  s  App.,  64  Pa.  9-18,  it  is  held  that  technical 
words  are  to  be  used  according  to  their  proper  technical  sense, 
unless  the  other  parts  of  the  will  imperatively  require  other- 
wise, and  particular  intent  must  yield  to  a  general  intent,  if 
both  cannot  stand  together.  The  presumption  that  words  of 
limitation  in  a  will  are  used  in  their  ordinaiy  legal  sense,  is  not 
to  be  overcome  by  other  words,  merely  incongruous  with  such 
intention,  and  if  an  estate  to  heirs  be  given  as  an  immediate  re- 
mainder after  the  freehold,  it  vests  as  an  executed  estate  of 
inheritance  in  the  ancestor,  and  the  testator  cannot  prevent  this 
legal  consequence  by  any  declaration  of  a  prior  intention,  how- 
ever plain.  The  opinion  in  this  case  was  delivered  by  Mr. 
Justice  Sharswood.  The  devise  was  to  the  son,  with  the 
reservation  ^  but  he  shall  in  nowise  sell  or  alienate  any  of  the 
property,  as  it  is  intended  he  shall  have  a  life  interest  only  in 
the  same,  with  remainder  over  to  his  heii*s  in  fee,  and  he  shall 
in  no  wise  come  into  possession  until  his  twenty-second  year.' 
The  learned  justice  said,  that,  where  the  testator  devised  his 
mansion  house  and  the  adjoining  lot  to  his  son,  the  plaintiff,  for 
life,  with  remainder  over  to  his  heirs  in  fee,  *  it  would  require  a 
very  clear  indication  of  an  intention  on  his  part  to  use  the  word 
"  heii-s  "  in  some  other  than  its  well-ascertained  legal  sense  to 
justify  a  court  in  departing  from  it.' 

^^  From  a  review  of  the  law,  as  stated  in  the  foregoing  deci- 
sions, and  adhering  to  the  ordinary  rules  of  construction,  we 
see  no  reason  to  doubt  that  the  testator,  Francis  Bright,  by  the 
words  lawful  issue '  meant  the  lineal  descendants  of  his  adopted 
daughter,  Hester  A.  Grimes,  and  not  her  collateral  heirs.  The 
very  terms  of  the  will  by  which  he  provides,  that  in  the  event 
of  failure  of  issue  on  her  part,  the  remainder  shall  revert  to  his 
estate,  indicates  clearly,  that  by  ^lawful  issue,'  he  intended  and 
meant,  to  preserve  the  estate  in  the  firat  taker  and  her  lawful 
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heirs.  The  words  'in  common '  are  not  such  superadded  words 
of  limitation,  or  distiibutive  modification,  as  will  make  the 
words  '  lawful  issue '  words  of  purchase.  And  as  we  find  noth- 
ing in  the  will  of  Fi-ancis  Bright  which  indicates  that  the  word 
*  heirs '  is  used  by  the  testator  in  any  other  than  its  strictly 
technical  sense,  the  estate  must  therefore  be  declared  a  fee  sim- 
ple in  the  plaintiflE  Hester  Ann  Grimes. 

"And  now,  April  29, 1895,  the  court  being  of  the  opinion 
that  under  the  will  of  Fi-aiicis  Bright,  deceased,  the  estate  de- 
vised to  Hester  Ann  Grimes,  in  the  property  described  in  the 
case  stated,  is  a  fee  simple,  and  that  her  conveyance  of  the  same, 
joined  in  by  her  husband,  will  make  a  good  and  legal  title  to 
the  fee  in  said  property,  do  now  enter  judgment  for  the  plain 
tiff,  in  the  sum  of  fifteen  hundred  dollars,  in  accordance  with 
the  provisions  of  the  case  stated." 

Error  assifftied  was  entiy  of  judgment  for  plaintiff. 

A,  B.  Sassier^  J.  W,  Brawn  with  him,  for  appellant,  cited. 
On  the  meaning  of  the  words  "  lawful  issue :  '*  Hawkins  on 
Wills,  191;  Findlay  v.  Riddle,  3  Binn.  139;  Powell  v.  Board, 
of  Dom.  Miss.,  49  Pa.  46 ;  Robins  v.  Quinliven,  79  Pa.  833 ; 
O'Rourke  v.  Sherwin,  156  Pa.  285. 

W,  U.  HetiBely  J.  Hay  Broton  and  Ermentrout  ^  Buhl  with 
him,  for  appellee,  cited :  Hoff's  Est,  147  Pa.  636 ;  Eichelbei-ger 
V.  Barnitz,  9  Watts,  447 ;  Vaughan  v.  Dickens,  20  Pa.  509 ; 
Smith's  App.,  23  Pa.  9 ;  2  Jarman  on  Wills,  97 ;  Hackney  v. 
Tracy,  137  Pa.  53 ;  Hiester  v.  Yarger,  166  Pa.  445 ;  Ai-mstrong 
V.  Michener,  160  Pa.  21 ;  Rancel  v.  Creswell,  30  Pa.  158  ;  Tay- 
lor  V.  Taylor,  63  Pa.  481 ;  Haldeman  v.  Haldeman,  40  Pa.  29  ; 
Physick'sApp.,50Pa.l28;  Nice's  App.,  50  Pa.  143;  Finiilay  v. 
Biddle,  3  Binn.  139 ;  Powell  v.  Board  of  Dom.  Miss.,  49  Pa.  46 ; 
Robins  v.  Quinliven,  79  Pa.  333 ;  O'Rourke  v.  Sherwin,  156 
Pa.  285 ;  Hawkins  on  Wills  (American  ed.  1872),  193 ;  Lees 
V,  Mosely,  L.  Y.  &  C.  589 ;  Paxson  v.  Lefferts,  3  Rawle,  59 ; 
George  v.  Morgan,  16  Pa.  95 ;  CrisweU's  App.,  41  Pa.  291 ; 
Maurer  v.  Mai*shall,  16  Pa.  377  ;  Smith  on  Executory  Interests, 
475;  Little's  App.,  117  Pa.  14;  Cochran  v.  Cochran,  127  Pa. 
486;  Crockett  v.  Robinson,  46  N.  H.  454;  Clark  v.  Smith,  49 
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Md.  106 ;  Cockins's  App.,  Ill  Pa.  26 ;  Findlay  v.  Riddle,  3 
Binn.  139;  Allen  v.  Markle,  36  Pa.  117;  Jesson  v.  Wright,  2 
Bligh.  1. 

Per  Curiam,  May  30, 1895 : 

The  question  presented  in  this  case  was  well  considered  and 
rightly  disposed  of  by  the  court  below.  It  is  unnecessary  to 
add  anything  to  what  has  been  said  by  the  learned  president  of 
the  common  pleas  in  his  able  and  exhaustive  opinion  sent  up 
with  the  record.     On  that  opinion  we  affirm  the  judgment. 

Judgment  affirmed. 


Lewis  Bremer's  Sons  v.  C.  G.  Mohn,  Defendant,  and 
H.  G.  Mohn  et  al.,  Executors  of  William  Mohn,  De- 
ceased.  Garnishees,  Appellants. 

WiU^Legacy — Life  estate— Trusts  and  trustees— Attachment. 

Where  a  testator  gives  his  estate  to  trustees  to  pay  over  the  income 
tiiereof  to  a  son  for  life,- and  after  the  son's  decease  to  pay  over  the  prin- 
cipal to  testator's  children,  the  life  esbite  of  the  son  is  subject  to  attach- 
ment for  his  debts,  and  so  long  as  an  attachment  against  the  son  remains 
io  force,  it  is  the  duty  of  the  trustees  to  hold  the  interest  moneys  as  they 
fall  due,  over  and  above  the  amount  of  tlie  son's  exemption,  to  await  the 
termination  of  the  suit. 

•  Argued  May  24, 1895.  Appeal  No.  361,  Jan.  T.,  1895,  by 
gai-nishees,  from  judgment  of  C.  P.  Lancaster  Co.,  March  T., 
1889,  No.  7,  on  verdict  for  plaintiffs.  Before  Sterrett,  C.  J., 
McCoLUJM,  Mitchell,  Dean  and  Fell,  JJ.     AflBrmed. 

Attachment  execution. 

At  the  trial  the  jury  returned  the  following  verdict : 
"Nov.  27,  1893,  verdict  of  jury  for  the  plaintiffs  for  six  hun- 
dred and  seventy-two  dollars  and  twenty-three  cents  ($672.23), 
and  further  find  that  the  executors  of  the  will  of  Wm.  Mohn, 
deceased,  garnishees,  received  since  the  service  of  the  attach- 
ment $1,130.64  interest  on  the  fund  placed  in  their  hands  for 
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investment  under  the  will  of  Wm.  Mohn,  deceased,  and  the 
interest  of  which  was  payable  to  Cyrus  G.  Mohn,  defendant, 
subject  to  the  points  of  law  reserved." 

The  court  entered  judgment  on  the  verdict,  Brubakeb,  J., 
filing  the  following  opinion : 

"  This  was  a  case  of  attachment  ad  lev.  deb.  which  was  issued 
on  Feb.  11,  1889,  to  satisfy  a  judgment  held  by  the  plaintiffs 
against  the  defendant  to  November  term,  1888,  No.  96,  for  the 
sum  of  $494.29,  with  interest  from  the  date  of  its  entiy,  Nov.  24, 
1888.  At  the  conclusion  of  the  testimony  a  verdict  was  di- 
rected by  the  court  for  the  plaintiffs  for  the  sum  of  $672.23,  on 
the  following  reserved  points,  viz : 

"  1.  Whether  under  the  will  of  William  Mohn  deceased,  in 
connection  with  the  testimony  admitted  at  the  trial,  the  inter- 
est accruing  to  the  defendant  in  his  judgment  is  subject  to  the 
attachment. 

,"  2.  Whether  the  garnishees  were  justified  in  paying  over  to 
the  defendant  the  semiannual  interest  coming  to  him  on  the 
legacy  held  in  trust  under  his  father's  will,  instead  of  satisfying 
the  attachment  execution. 

"  The  will  of  William  Mohn,  the  father  of  the  defendant,  is 
a  short  one.  The  disposition  of  his  whole  estate  is  contained  in 
one  item,  which  reads  as  follows : 

"  *Item.  I  order  and  direct  my  hereinafter  named  executors, 
or  the  survivor  of  them,  to  sell  all  my  pei*sonal  and  real  estate 
property  I  may  be  the  owner  of  at  the  time  of  my  decease, 
either  at  public  or  private  sale,  to  the  best  advantage  of  my 
estate,  and  give  good  and  lawful  deed  or  deeds  to  the  purchaser 
or  purchasers  of  said  real  estate  in  fee  simple,  as  soon  as  the 
same  can  conveniently  be  done. 

*' '  Item.  I  order  and  direct  my  hereinafter  named  executora, 
or  the  survivor  of  them,  to  invest  the  balance  of  all  the  moneys 
arising  from  my  estate  in  good  security,  and  the  interest  aris- 
ing therefrom  shall  be  paid  semiannually  unto  my  son,  Cyrus 
G.  Mohn,  for  and  during  his  natural  life,  and  after  his  decease 
the  principal  sum  shall  be  paid  to  all  my  children,  share  and 
share  alike,  namely,  James,  Cyrus,  Henry,  William,  Jeremiah, 
Richai*d,  John,  Susan  and  Catharine,  if  they  be  living,  and  if 
any  or  all  of  them  be  deceased,  then  to  their  legal  heirs  in  the 
same  manner.* 
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*^  It  is  not  denied  that  the  main  intent  of  the  testator  was  to 
create  an  active  trust  for  the  use  of  his  son,  Cyrus  G.  Mohn, 
the  defendant,  during  his  life,  for  the  purpose  of  preserving 
the  corpus  of  the  estate  for  his  other  children  in  remainder. 
It  is  hai-d  to  conceive  how  any  other  construction  could  be 
placed  upon  it.  As  there  is  no  ambiguity  in  the  language  used 
by  the  testator,  we  must  be  governed  by  the  plain  rule  of  con- 
struction^ that  the  intent  of  the  testator  must  be  gathered  from 
the  four  comers  of  the  will.  Nor  can  it  well  be  denied  that 
the  life  interest  of  such  a  fund  as  is  here  created  is  liable  to 
attachment  by  tiie  creditors  of  the  legatee,  as  is  here  con- 
tended. 

"It  was  held  in  Park  v.  Matthews,  36  Pa.  28,  that  such  a 
legacy  was  attachable.  To  quote  from  this  opinion:  'If  the 
trustees  had  withheld  it  from  him,  he  could  have  sued  for  and 
received  it.  Whenever  a  party  has  a  right  of  action,  his  credit- 
ors may  attach  the  debt,  unless  it  be  for  wages.'  See,  also,  Trust 
Company  v.  Chambers,  46  Pa.  486. 

"  The  testimony  adduced  by  the  garnishees  in  this  case,  to 
show  the  surrounding  circumstances  of  the  testator  and  his 
family,  even  if  it  were  proper  evidence  to  be  taken  into  consid- 
eration in  construing  the  will  in  question,  would  not  support 
the  position  taken  by  the  garnishee's  counsel,  that  is,  that  the 
tmst  created  was  a  spendthrift  trust. 

**  Is  there  anything  in  the  position  of  the  learned  counsel  for 
the  garnishees  in  reference  to  the  claim  of  the  defendant  for 
the  exemption  of  $300  ?  It  was  contended  by  them  that  as  the 
garnishees  never  had  $300  in  their  hands  at  any  one  time,  they 
were  justified  in  paying  out  the  semiannual  interest,  as  it  had 
accrued.  It  will  be  noticed  from  the  verdict  of  the  jury  that 
sufficient  moneys  had  come  into  the  hands  of  the  garnishees  to 
satisfy  both  the  claim  of  exemption  and  the  writ  of  attachment. 
So  long  as  the  attachment  remained  in  force  it  was  undoubtedly 
the  duty  of  the  garnishees  to  hold  the  interest  moneys,  as  they 
were  falling  due  from  time  to  time,  over  and  above  the  amount 
of  the  defendant's  exemption  allowed  by  law,  to  await  the 
termination  of  the  suit.  The  general  issue  in  these  cases,  raised 
on  the  trial  by  the  very  nature  of  the  attachment  proceedings, 
is  whether  the  garnishees  at  the  time  of  the  attachment  or  at 
any  time  after,  had  any  money  or  goods  of  the  defendant  in  his 
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hands :  Sheetz  v.  Hobensack,  20  Pa.  412.  The  uncontrovei-ted 
fact  in  this  case  is  that  the  executoi-s  of  the  will  of  William 
Mohn,  deceased,  the  garnishees,  had  received  since  the  service 
of  the  attachment,  the  sum  of  $1,130.64,  which  was  paid  over 
to  the  defendant  as  interest  as  fast  as  it  fell  due,  semiannually, 
on  the  fii-st  days  of  April  and  October  in  each  year,  in  install- 
ments of  $125.70,  the  principal  of  the  legacy  being  $4,235.00. 
The  aggregate  of  the  interest  moneys  was  sufficient  to  satisfy 
this  judgment  as  well  as  the  defendant's  exemption. 

"  We  are  obliged,  therefore,  to  dismiss  this  rule,  and  enter 
judgment  on  the  verdict  as  rendered  for  the  plaintiff,  to  wit, 
for  the  sum  of  $672.23  with  costs  of  suit.  Let  the  verdict  be 
so  entered. 

Error  assiffned^  was  in  not  entering  judgment  for  defendant. 
Non  obstante  veredicto. 

Wm.  F.  Beyer^  A,  J,  Eherly  and  TTm.  2>.  Weaver^  with  him, 
for  appellants. — The  courts  will  receive  evidence  of  facts  and 
circumstances  relating  to  testator's  family  to  assist  in  constru- 
ing a  will :  Barr's  App.,  2  Pa.  428 ;  Marshall's  App.,  2  Pa.  388 ; 
Earp's  Will,  1  Parsons,  453.  The  construction  should  be  con- 
sistent with  the  whole  scheme  of  the  will:  Middles warth's 
Adm.  V.  Blackmore,  74  Pa.  418 ;  Schott's  Est.,  78  Pa.  40  ; 
Edmonson  v.  Nichols,  22  Pa.  79. 

George  Nauman  and  Wm.  T,  Broton^  for  appellee  were  not 
heard,  but  cited  in  their  printed  brief,  on  the  question  of  the 
interest  in  a  fund  bequeathed  being  attachable :  Park  v.  Mat- 
thews, 36  Pa.  28 ;  Mahon  v.  Kunkle,  50  Pa.  216 ;  Sheetz  v. 
Hobensack,  20  Pa.  414. 

Per  Cubiam,  May  30, 1895 : 

The  facts  of  this  case  sufficiently  appear  in  the  opinion  of 
the  learned  trial  judge  and  the  questions  of  law  reserved,  subject 
to  which  the  verdict  was  taken  against  the  garnishees,  appel- 
lants. An  examination  of  the  record  has  satisfied  us  that 
neither  of  the  specifications  of  error  should  be  sustained.  Judg- 
ment was  rightly  entered  against  the  garnbhees,  and  the  same 
is  affirmed  on  said  opinion. 

Judgment  affirmed. 
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Margaret  Kerr,  Appellant,  v.  Pennsylvania  Railroad. 

NegUgenoe  —  BigJU  of  action — Death — Married  women — Desertion — 
Minor  child— Damages— Acts  of  April  15,  1851,  and  April  25,  1855. 

A  married  woman  who  has  been  deserted  by  her  husband  may  main- 
tain an  action  in  her  own  name  under  the  acts  of  April  15, 1851,  P.  L.  674, 
and  April  25, 1855,  P.  L.  309,  to  recover  damages  for  the  death  of  a  minor 
child  of  herself  and  husband. 
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Argued  April  10,  1895.  Appeal  No.  188,  Jan.  T.,  1895,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  March  T., 
1891,  No.  25,  in  favor  of  defendant  on  demurrer  to  statement. 
Before  Gbben,  Williams,  McCollum,  Dean  and  Fell,  JJ. 
Reversed. 

Trespass  for  death  of  minor  child. 

Plaintiff  in  her  statement  of  claim  averred  that  her  minor 
son  had  been  killed  by  the  negligence  of  defendant.  She  aLso 
averred  as  follows : 

"The  plaintiff  is  the  only  person  entitled  to  recover  for  the 
death  of  her  said  son.  John  KeiT,  the  plaintiff's  husband  and 
the  father  of  the  said  son  of  the  plaintiff,  deserted  the  said 
plaintiff  and  her  said  son  more  than  eight  years  anterior  to 
the  commencement  of  this  action,  and  through  drunkenness 
and  profligacy  failed  and  refused,  from  the  time  of  his  said  de- 
sertion (which  has  been  pei-sisted  in  continuously  to  the  pres- 
sent  time)  to  provide  in  any  way  for  his  said  child  or  for  his 
wife,  the  plaintiff  in  this  suit." 

The  defendant  demurred  because  of  the  nonjoinder  of  the 
husband  as  plaintiff. 

The  court  sustained  the  demurrer  with  leave  to  plaintiff  to 
join  proper  parties.     No  opinion  was  filed  by  the  court. 

Hrror  assigned  was  in  sustaining  demurrer. 

P.  F.  Bothermel,  Jr.^  for  appellant. — ^If  the  point  raised  by 
the  demurrer  is  sound,  then  a  father  who  has  deserted  his  wife 
and  child  and  neglected  to  provide  for  them,  may  by  refusing 
to  join  with  the  mother  in  a  suit  for  injury  resulting  in  the  death 
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of  their  son,  deprive  her  of  all  right  of  action  vested  in  her  as 
a  parent  by  the  statute. 

It  is  submitted  this  would  be  in  direct  conflict  with  the  spirit 
and  express  purpose  of  second  section  of  the  act  of  May  4, 1855 ; 
and  also  in  direct  conflict  with  section  8  of  the  act  of  May  4, 
1855. 

It  is  argued  in  the  court  below  that  the  plaintiff  was  not 
entitled  to  the  benefits  of  this  act  unless  she  had  been  decreed 
to  be  a  feme  sole  trader.  The  contmry  is  expressly  held  in 
Black  V.  Tricker,  59  Pa.  18. 

Though  the  act  of  April  26, 1855,  vests  in  the  parents  the 
right  to  sue  for  injuries  causing  the  death  of  their  child,  the  right 
is  not  absolute  and  unconditional ;  on  the  contrary,  it  only  ex- 
ists where  the  family  relations  continue  to  exist  between  the 
parents  and  the  child:  Iron  Co.  v.  Rupp,  100  Pa.  95. 

It  is  true  the  right  to  sue  is  vested  by  the  act  of  April  25, 
1855,  in  the  parents.  But  it  vests  it  equally  in  her  as  in  him. 
It  does  not  prevent  the  mother  from  suing  when  the  father  is 
dead ;  then  why  should  she  lose  her  right  of  action  because 
by  the  father's  misconduct  he  has  forfeited  his? 

Edwin  Jaquett  Sellers  and  David  W,  Sellers  for  appellee,  cited : 
act  of  April  25, 1855,  P.  L.  809 ;  Railroad  v.  Decker,  84  Pa. 
425 ;  Steamer  "  Han-isburg,"  119  U.  S.  199. 

Opinion  by  Mb.  Justice  Pell,  June  8, 1895 : 
The  question  raised  by  the  demurrer  is  whether  a  married 
woman  who  has  been  deserted  by  her  husband  can  maintain  an 
action  in  her  own  name  to  recover  damages  for  the  death  of 
their  minor  child.  It  is  alleged  in  the  statement  filed  that  the 
death  of  the  plaintiff's  minor  son  was  caused  by  the  negligence 
of  the  defendant,  that  she  is  the  only  pei-son  entitled  to  recover 
for  his  death,  as  her  husband,  the  father  of  the  boy,  had  deserted 
her  and  their  son  more  than  eight  years  before  the  commence- 
ment of  the  suit  and  through  drunkenness  and  profligacy  has 
failed  and  refused  to  provide  in  any  way  for  either  of  them. 

The  right  to  recover  damages  for  negligence  causing  death 
does  not  exist  at  common  law.  It  was  first  conferred  in  this 
state  by  the  Act  of  April  15,  1851,  P.  L.  674.  The  Act  of 
April  25, 1855,  P.  L.  809,  specifies  the  pei^sons  entitled  to  re- 
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cover.  The  fourth  section  of  the  act  provides :  "  The  persons 
entitled  to  recover  for  any  injury  causing  death  shall  be  the 
husband,  widow,  children  or  parents  of  the  deceased,  and  no 
other  i-elatives."  The  second  section  of  the  Act  of  May  4, 1855, 
P.  L.  430,  provides  that  '*  Whenever  any  husband  from  drunk- 
enness, profligacy  or  other  cause  shall  neglect  ou  refuse  to  pro- 
vide for  his  wife,  or  shall  desert  her,  she  shall  have  all  the  rights 
and  privileges  secured  to  a  feme  sole  trader  under  the  Act  of 
Februaiy  22, 1718,  ...  ."  etc.  The  third  section  provides  that 
"  Whenever  any  husband  or  father  from  drunkenness,  profligacy 
or  other  cause  shall  neglect  or  refuse  to  provide  for  his  child 
or  children,  the  mother  of  such  children  shall  have  all  the  rights 
and  be  entitled  to  claim  and  be  subject  to  all  the  duties  recip- 
rocally due  between  a  father  and  his  children,  and  she  may 
phiee  them  at  employment  and  receive  their  earnings,  or  bind 
them  to  apprenticeship,  without  the  in  terference  of  such  husband, 
the  same  as  the  father  can  now  do  by  law."  The  act  of  1718, 
1  Sm.  L.  99,  above  referred  to,  confei-s  upon  feme  sole  tradeiB 
the  right  to  sue  ^Uluring  their  husbands'  natuiul  lives  without 
naming  their  husbands  in  such  suits." 

There  can  be  no  doubt  of  the  power  of  the  plaintiff  to  sue 
without  joining  her  husband  to  recover  any  claim  due  her  in 
her  own  right.  The  Act  of  May  4,  1855,  confeixed  upon  her 
the  common  law  rights  and  duties  of  her  husband  in  relation 
to  their  child.  She  could  have  placed  him  at  work  and  have 
received  his  wages,  and  was  bound  to  the  reciprocal  duties  of 
maintenance  and  education.  Her  legal  relation  to  her  son  was 
the  same  as  if  her  husband  ha3  been  dead.  It  is  out  of  this 
relation  that  the  right  to  recover  in  an  action  for  the  death  of 
a  child  grows.  The  measure  of  damages  is  the  pecuniary  loss 
sustained,  and  the  loss  arises  because  of  the  right  of  the  parent 
to  the  child's  earnings,  until  he  is  of  age,  or  of  the  expectation 
of  pecuniary  advantage  after  the  minority  of  the  child  because 
of  the  continued  existence  of  the  family  relation. 

The  father  here  had  forfeited  all  right  to  his  son's  earnings ; 
the  mother  alone  was  entitled  to  them.  She  alone  could  sue 
for  and  recover  them.  The  pecuniary  loss  resulting  from  the 
child's  death  was  wholly  hera.  If  the  father  had  not  been  liv- 
ing at  the  time  of  the  son's  death  the  wife's  right  to  maintain 
this  action  could  not  be  questioned ;  if  she  had  not  been  living 
Vol.  CLxrx — 7 
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at  that  time  it  is  doubtful  whether  he  could  have  recovere(l, 
because  the  family  relation  between  him  and  his  son  had  ceased 
to  exist  and  he  had  forfeited  all  right  to  the  son's  earnings. 

The  force  of  the  objection  that  the  action  cannot  be  main- 
tained by  one  of  the  parents  is  in  the  fact  that  the  right  is 
purely  statutory  and  is  given  to  both.  It  is  generally  true  that 
where  the  right  is  joint  the  action  must  be  joint,  and  the  non- 
joinder of  one  who  ought  to  be  a  co-plaintiff  is  fatal.  This  is 
the  case  in  actions  ex  contractu  and  where  the  form  of  the 
action  is  in  tort,  but  the  liability  springs  from  a  joint  contract 
or  interest.  The  reason  of  the  rule  is  that  the  plaintiff  suing 
is  not  entitled  to  the  whole  recovery  and  knows  who  is  joined 
in  interest  with  him.  The  rule  does  not  apply  to  actions  purely 
ex  delicto.  In  them  any  one  of  8evei*al  having  a  right  to  sue 
may  do  so  separately.  We  have  in  this  case  a  right  of  action 
given  to  two  and  the  right  of  recoveiy  limited  by  the  facts  to 
one.  Must  the  right  in  the  party  entitled  be  defeated  because 
the  other  will  not  join  or  in  his  absence  cannot  be  made  a  party  ? 
The  loss  for  which  a  recovery  is  provided  by  the  Act  of  1851  is 
that  resulting  from  the  severance  of  the  family  relation,  and 
the  recoveiy  is  not  in  all  cases  for  the  benefit  of  the  party  suing 
only.  The  Act  of  1855,  while  specifying  the  persons  entitled 
to  sue,  provides  that  the  declaration  shall  state  who  are  the  per- 
sons entitled  to  recover,  and  that  '*the  sum  recovered  shall  go 
to  them  in  the  proportions  they  would  take  his  or  her  estate  in 
cases  of  intestacy."  In  Huntingdon  and  Broad  Top  R.  R.  Co., 
V.  Decker,  84  Pa.  425,  the  present  chief  justice  said :  "  If  the 
deceased  leaves  a  husband,  he  alone  is  clothed  with  the  right 
of  action  ;  if  the  wife  is  the  survivor,  she  is  entitled  to  bring 
suit;  if  there  be  neither  surviving  husband  nor  widow,  the 
right  of  action  is  given  to  the  children,  and  if  there  be  neither 
husband  nor  widow  nor  children  surviving,  it  is  given  to  the 
parents  of  the  deceased.  But  while  the  right  of  action  is  given, 
according  to  the  circumstances  of  each  case,  to  one  of  the  four 
designated  parties,  it  is  clear  from  the  wording  of  the  act  that 
the  entire  sum  recovered  is  not  always  to  be  retained  by  the 
plaintiff  in  his  or  her  own  right.  It  is  to  be  distributed  among 
the  relatives  named  in  the  proportion  they  would  be  entitled  to 
take  the  personal  property  of  the  deceased  in  case  of  intestacy  ; 
and  to  the  end  that  it  may  appear  who  are  entitled  to  partici* 
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pate  in  the  damages  recovered  it  is  required  that  the  declara- 
tioa  shall  state  who  they  are.  In  the  present  case  the  widow 
had  the  right  of  action,  not  exclusively  for  her  own  use,  but  for 
the  joint  use  and  benefit  of  herself  and  children." 

In  this  case  the  wife  alone  hjis  a  claim  upon  which  a  recovery 
in  damages  can  be  sustained.  Her  right  should  not  be  defeated 
by  the  misconduct  of  her  husband.  Upon  the  trial  she  will 
have  to  establish  her  right  to  maintain  the  action  in  her  own 
name,  or  fail.  In  the  absence  of  the  husband,  or  of  notice  to 
him,  his  right  to  participate  in  the  distribution  of  the  fund 
recovered  cannot  be  finally  determined  against  him.  Whatever 
right  he  has  may  be  preserved  by  the  court  controlling  the 
distribution  until  he  shall  have  had  a  hearing. 

I  desire  to  add  that  I  sat  at  the  argument  of  this  case  in  the 
common  pleas,  and  fully  assented  to  the  judgment  which  was 
afterward  entered  by  my  colleagues.  Upon  further  reflection 
I  am  satisfied  that  the  demurrer  should  have  been  oveiTuled, 
and  that  the  error  to  which  I  contributed  my  full  share  should 
now  be  corrected  by  revei'sing  the  judgment. 

The  judgment  is  reversed  with  a  procedendo. 


I.  C.  Caldwell,  Appellant,  v.  East  Broad  Top  Railroad  & 

Coal  Co. 

Deed—CondUioiis^RaUroad  station. 

Where  a  deed  to  a  railroad  company  contains  a  condition  that  the  com- 
pany shall  erect  at  a  place  designated  a  freight  and  passenger  station,  tlie 
character  of  the  station  to  be  maintained  is  to  be  determined  by  the  needs 
of  those  who  use  it  and  of  the  company. 

Equity— Parol  testimony  to  vary  deed— Railroad — Obstruction  of  water 
power. 

Plaintiffs,  in  1884,  conveyed  by  deed  to  defendant  company  a  right  of 
way  over  his  land  for  a  railroad,  on  condition  that  defendant  should  erect 
atornear  a  place  designated  a  freight  and  passenger  station,  with  sidings 
for  the  convenient  shipment  of  freight  to  and  from  the  station.  More 
than  six  years  after  the  completion  of  the  road,  he  filed  his  bill  to  compel 
by  injunction  the  location  of  the  siding  in  such  a  manner  as  to  enable  him 
to  connect  it  with  a  track  to  his  sawmill,  and  to  require  the  defendant  to 
BO  coDstract  and  mainttiin  its  road  as  to  restore  a  water  power  on  his 
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property,  and  to  establish  a  station  to  be  named  ♦*  Caldwell."  All  the 
rights  alleged  in  the  bill,  except  that  of  having  a  station  and  siding, 
rested  upon  an  alleged  oral  agreement  made  at  and  before  the  delivery  of 
the  deed.  Defendant's  answer  alleged  oompliance  with  the  condition  of 
the  deed  in  so  far  as  plaintiff  would  permit,  and  denied  the  alleged  oral 
agreement.  It  also  alleged  that,  prior  to  the  filing  of  the  bill,  plaintiff 
had  instituted  an  action  in  ejectment  to  recover  the  land,  and  also  an 
action  to  recover  damages  for  the  injuries  complained  of,  which  actions 
were  still  pending.  The  case  was  refeiTcd  to  a  master,  who  heard  the 
testimony  of  the  plaintiff  and  the  scrivener  who  wrote  the  deed,  in  support 
of  the  oi*al  agreement,  and  the  testimony  of  the  agent  of  defendant  denying 
that  any  such  oral  agreements  had  been  made.  The  master  decided  that 
the  testimony  of  the  plaintiff  and  the  scrivener  was  not  sufficient  to  over- 
come the  responsive  answer,  the  testimony  of  defendant's  agent  and  the 
corrobomtive  evidence  of  the  deed  itself,  and  that  therefore  the  alleged 
oral  agreements  were  not  established  by  the  evidence.  He  further  found 
tliat  the  injury  to  the  water  power  was  partly  caused  by  plaintiff's  own 
negligence,  and  that  therefore  plaintiff  had  no  cause  for  an  injunction. 
The  master's  finding  was  approved  by  the  court  below.  Held,  (1)  That 
the  master's  finding  was  fully  justified  by  the  evidence ;  (2)  that  plain- 
tiff had  a  full  and  adequate  remedy  at  law  to  which  he  had  in  the  first 
instance  resorted,  and  to  which  he  should  be  left. 

Argued  April  23,  1895.  Appeal,  No.  17,  Jan.  T.,  1895,  by 
plaintiff,  from  decree  of  C.  P.  Huntingdon  Co.,  Sept.  T.,  1893, 
No.  63,  dismissing  bill  in  equity.  Before  Stebrett,  C.  J., 
Green,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Bill  in  equity  to  compel  the  construction  of  sidings,  the 
erection  of  a  station,  and  the  restoi-ation  of  a  water  power  to  a 
proper  condition. 

The  case  was  referred  to  J.  F.  Shock,  Esq.,  as  master. 

From  the  master's  report  it  appeared  that  on  Feb.  15,  1884, 
plaintiflf  executed  a  deed  for  right  of  way  to  the  East  Broad 
Top  Railroad  &  Coal  Company. 

The  material  portions  of  the  deed  were  as  follows : 

"  Witnesseth.  That  the  said  I.  C.  Caldwell  for  and  in  con- 
sideration of  the  sum  of  one  dollar,  and  other  considerations 
unto  him  well  and  truly  paid  at  or  before  the  ensealing  and 
delivery  hereof,  the  receipt  whereof  is  hereby  acknowledged, 
hath  gi-anted,  bargained  and  sold,  and  by  these  presents  doth 
bargain  and  sell  unto  the  said  East  Broad  Top  Railroad  and 
Coal  Company,  their  successors  and  assigns,  the  free  and  unin- 
terrupted use  and  privilege  of  the  right  of  way  for  the  said  rail- 
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road  through  and  over  his  farm  and  parcel  of  land,  situate  in 
Cromwell  township,  Huntingdon  county,  State  of  Pennsylvania, 
sixty  feet  wide,  with  such  additional  widths  as  may  be  required 
for  the  construction  and  operation  and  maintaining  of  a  double 
track  railroad  on  the  line  as  now  located,  a  plan  wliereof,  more 
particularly  describing  and  setting  out  said  right  of  way  may 
be  hereto  attached,  upon  condition,  however,  that  the  said  rail- 
road company  shall  erect  and  maintain,  at  or  near  where  the 
said  railroad,  as  now  located,  crosses  the  public  road  leading 
from  Orbisonia  to  Shade  Gap,  on  his  said  premises,  a  passenger 
and  freight  station,  with  the  sidings  necessary  for  the  conven- 
ient shipment  of  freight  to  and  from  said  station,  to  be  erected 
and  maintained  as  aforesaid,  during  the  continuance  of  the  right 
of  way  hereby  granted  to  the  said  railroad  company,  or  their 
assigns,  and  the  said  Caldwell  hereby  agrees  to  give  such  addi- 
tional land,  if  more  than  the  above  mentioned  sixty  feet  may 
be  necessary,  for  the  purpose  of  the  ei-ecting  and  maintaining 
of  the  said  stations  and  sidings,  as  provided  for  in  this  condi- 
tion free  of  cost  to  the  said  railroad  company. 

"  To  have  and  to  hold  said  right  of  way,  with  tlie  incidents 
and  appurtenances  thereof,  to  the  said  East  Broad  Top  Railroad 
and  Coal  Company,  their  successors  and  assigns,  for  their  pro- 
per use  and  behalf;  and  the  said  I.  C.  Caldwell  doth  release  the 
said  company,  their  successoi-s  and  assigns  from  all  damages 
accrued,  or  which  may  accrue,  by  reason  of  the  use  of  said 
way  or  construction  of  said  road  on  said  premises,  subject  to 
the  conditions  upon  which  this  grant  is  made  and  above  stated." 

The  master  reported,  inter  alia,  as  follows  : 

**  The  injuries  complained  of  by  the  plaintiff  in  the  bill  ap- 
pear to  resolve  themselves  into  two  classes  when  considered 
with  reference  to  their  origin.  Tiie  first  class  may  be  said  to 
consist  of  those  growing  out  of  the  alleged  violations  by  the 
defendant  company  of  the  express  conditions  written  in  the 
deed  for  the  right  of  way,  viz :  to  erect  and  maintain  a  passen- 
ger and  freight  station,  etc.,  to  build  a  double  track  railroad 
(alleged  by  plaintiff)  and  the  violation  of  the  implied  obligation 
on  the  part  of  the  defendant  company  to,  if  possible,  so  con- 
struct its  road  as  not  to  injui-e  the  water  power  or  other  prop- 
erty of  the  plaintiff.  The  second  class  may  be  said  to  consist 
of  the  alleged  violation  of  the  oi-al  conditions  claimed  to  have 
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been  made  at  and  before  the  execution  of  said  deed  and  to  con- 
stitute part  of  the  consideration  therefor,  to  wit :  The  alleged 
oral  agreement  to  call  said  railroad  station  *  Caldwell.'  The 
alleged  oral  agreement  to  so  locate  the  sidings  provided  for  in 
said  deed  as  that  the  plaintiff  could  reach  the  same  by  a  track 
from  his  sawmill,  and  the  alleged  oral  agreement  to  so  construct 
their  road  as  not  to  obstruct,  injure  or  impair  plaintiff's  water 
power,  or  interfere  with  the  operation  of  his  mill. 

"  We  will  first  consider  the  complaints  and  allegations  of  the 
second  kind  or  class,  viz :  Those  based  upon  the  violation  of 
the  alleged  oml  conditions  or  agreements,  for  the  defendant 
company  denies  that  any  of  the  alleged  oral  agreements  were 
ever  made  by  them  or  their  agent.  The  deed  for  the  right  of 
way  was  drawn  by  D.  Caldwell,  Esq.,  at  his  office  in  Hunting- 
don, on  the  15th  day  of  February,  1884,  and  it  was  on  that"  day 
executed  by  the  plaintiff  and  delivered  to  Dr.  Lewis  Royer  for 
the  defendant  company.  There  were  present  at  the  prepai-ation 
and  deliveiy  of  the  said  deed,  David  Caldwell,  Esq.,  the  scrive- 
ner of  the  deed,  and  plaintiff's  brother,!.  C.  Caldwell,  the  plain- 
tiff, and  Dr.  Lewis  Royer  who  represented  the  defendant 
company.  The  company  desired  to  obtain  amicably  a  right  of 
way  over  plaintiff's  land  for  their  road.  The  plaintiff  and 
David  Caldwell  as  the  owners  of  land  and  marketable  timber 
in  the  vicinity  of  the  line  of  the  road,  were  interested  in  having 
the  road  made  and  having  a  shipping  station  established  near 
plaintiff's  sawmill.  The  above  named  three  persons  were  en- 
gaged for  some  houra  on  that  day  in  reaching  an  agreement  and 
putting  it  into  the  form  of  a  deed.  The  result  of  their  meeting 
and  their  negotiations,  so  far  at  least  as  the  same  is  evidenced 
by  writing,  is  the  deed  for  right  of  way  printed  in  the  appendix 
to  the  bill.  This  deed  is  in  the  usual  form  of  such  indentures, 
except  that  it  contains  a  written  condition  that  the  company 
erect  and  maintain  a  passenger  and  freight  station,  with  the 
sidings  necessaiy,  etc.,  on  plaintiff's  premises  near  his  sawmill. 
It  also  has  these  significant  words  at  the  close  of  the  habendum 
et  tenendum  clause,  to  wit:  *  Subject  to  the  conditions  upon 
which  this  grant  is  made  and  above  stated.'  This  deed  is  ad- 
mitted by  both  sides  to  have  been  executed  and  delivered  in  the 
form  it  now  is.  There  is  no  objection  made  to  anything  con- 
tained in  it.     There  is  no  allegation  that  anything  was  omitted 
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from  it  by  f  mud,  accident  or  mistake.  The  original  deed  has 
the  appearance  of  having  been  carefully  written.  There  is  un- 
used blapk  space  in  it  in  which  other  conditions,  agreements  or 
covenants  could  have  been  written,  had  the  parties  so  desired. 

"  The  plaintiflE  avers  in  his  bill  that  this  deed  has  not  written 
in  it  all  the  conditions  agreed  upon  as  part  thereof,  and  as  part 
of  the  consideration  therefor,  between  himself  and  the  defend- 
ant's agent.  He  avers  that,  in  addition  to  the  covenants  or 
conditions  written  in  the  deed,  they  orally  agreed  upon,  and 
made  pai*t  of  the  conti-act,  the  further  conditions :  That  the 
station  to  be  erected  should  be  called  *  Caldwell ; '  that  the  sid- 
ings to  be  made  should  be  located  to  connect  a  side  track  from 
the  sawmill  with  the  main  line  of  the  road,  and  that  the  water 
power  should  not  be  injured  or  the  mill  interfered  with  in  the 
construction  of  the  road,  or  as  a  result  thereof.  The  plaintiff 
produced  testimony  intended  to  explain  that  these  agreements 
were  omitted  from  the  deed  because  of  the  objection  of  Dr.  Royer 
that  they  would  make  it  cumbei'some  if  inserted.  Dr.  Royer 
denies  that  they  were  omitted  fi*om  the  deed  at  his  instance, 
and  says  that  they  were  never  made  and  wei-e  for  that  reason 
not  inserted.  It  is  certain  that  they  were  not  written  in  the 
deed. 

"  The  bill  avers  a  breach  of  all  these  alleged  oml  agreements 
and  therefore  prays  that  decree  be  made,  etc.  The  gist  of  the 
case,  therefore,  lies  in  the  answei"S  to  the  questions :  Were  such 
oral  agreements  made  as  alleged,  so  as  to  constitute  part  of  the 
consideration  of  the  grant?  If  so  made,  can  they  now,  upon 
parol  testimony,  be  inserted  into,  and  in  legal  effect,  made  to 
constitute  part  of  the  original  written  contmct?  If  they  can 
be,  what  is  the  character  and  strength  of  the  evidence  required 
to  estiiblish  them  as  part  of  such  written  contract? 

"  The  averments  in  the  bill  are  clear  and  positive.  The  an- 
swer, which  is  responsive  to  the  bill,  as  clearly  and  positively 
denies  said  averments.  The  testimony  of  the  plaintiff  in  sup- 
port of  the  bill  is  clear  and  positive  *  that  all  of  the  above  men- 
tioued  conditions  as  to  the  right  of  way  through  my  lands  were 
promised  and  agreed  to  be  performed  by  Dr.  Lewis  Royer  on 
behalf  of  the  company,  at  and  before  the  execution  and  deliveiy 
of  the  right  of  way  for  the  said  road.'  As  to  this,  he  is  fully 
corroboi-ated  by  his  brother,  the  scrivener  of  the  deed.     On  the 
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other  side,  the  deed  itself  antagonizes  the  bill  and  the  plaintiff's 
evidence  in  the  following  respects,  viz :  The  scrivener,  being 
learned  in  the  law,  knew  the  importance  of  reducing  the  entire 
contract  to  writing ;  being  the  brother  and  counsel  of  the  plain- 
tiff, he  was  interested  in  drawing  the  deed  so  as  to  express  in  it 
all  agreements  which  were  favorable  to  plaintiff;  there  was  the 
space  in  the  blank  necessary  for  the  purpose  and  it  was  not 
used ;  he  added  to  the  deed  the  words  '  subject  to  the  conditions 
upon  which  this  grant  is  made  and  above  stated,'  which  expres- 
sion is  reasonably  interpreted  to  mean :  '  Subject  to  the  condi- 
tions upon  which  this  grant  is  made  and  which  are  above  stated ; ' 
thus  formallj'^  excluding  any  conditions  but  those  *  above  stated.* 
In  addition  to  this,  and  to  the  denial  by  the  defendant  that 
there  were  any  conditions  but  those  *  above  stated '  and  written 
in  the  deed,  the  testimony  of  Dr.  Lewis  Royer  is  absolutely 
positive  that  *  no  agreements  whatever  were  made  prior  to  time 
of  signing  the  agreement  that  were  not  contained  in  the  paper.' 
'  There  was  no  agreement,  engagement  or  covenant  made  on 
part  of  the  company,  except  those  contained  in  the  right  of  way 
on  the  day  of  that  agreement.' 

"This  case  is  indeed  remarkable  for  the  full,  perfect  and 
complete  contradictions  in  the  testimony  on  the  above  point, 
when  it  is  considered  that  all  the  witnesses  are  persons  whose 
credibility  would  not  ordinarily  be  questioned.  On  the  one 
side  we  have  the  testimony  of  the  plaintiff  and  D.  Caldwell, 
Esq.  Opposed  to  this  is  the  deed  and  the  testimony  of  Dr. 
Royer.  If  we  consider  that  the  testimony  of  D.  Caldwell  is 
neutralized  or  destroyed  by  the  contradictory  testimony  of  Dr. 
Royer,  there  is  left  the  testimony  of  the  plaintiff  only,  against 
the  deed.  There  is  absolutely  no  weight  or  preponderance  of 
testimony  in  favor  of  plaintiff  on  the  fii*st  question  stated  above. 
Considering  the  plaintiff's  interest  in  its  effect  on  his  credibility, 
and  that  the  deed,  though  drawn  by  his  own  counsel,  is  adverse 
to  him,  the  preponderance  or  weight  of  the  evidence  is  with 
the  defendant  more  than  the  plaintiff.  We  must  consider  now 
what  character  of  testimony  is  required  to  vary,  change,  amend 
or  reform  a  sealed  written  instrument.  .  .  . 

"In  the  case  under  consideration  we  have  the  testimony  of 
the  plaintiff  and  one  credible  witness  that  certain  oml  agree- 
ments were  made.     We  have  the  answer  and  denial  of  the  de- 
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fendant  company,  supported  by  the  testimony  of  one  credible 
witness  and  the  pei'suasive  evidence  of  the  deed  itself,  that  said 
oral  agreements  were  never  made.  If  it  requires  the  testimony 
of  two  credible  witnesses,  or  the  equivalent  thereto,  to  over- 
come the  responsive  denial  of  the  answer,  then  it  clearly  follows 
that  the  testimony  of  the  credible  witnesses  (the  plaintiff  being 
one  of  them)  is  insuflBcient  to  overcome  both  the  responsive 
denial  of  the  answer,  and  the  strong  evidence  in  support  of  said 
denial,  put  in  by  defendant's  witness.  The  master  does  not 
know,  on  account  of  the  contradictory  nature  of  the  evidence, 
whether  the  alleged  oral  agreements  were  made  or  not  made. 
The  testimony  is  irreconcilable ;  for  Dr.  Royer  denies  that  in- 
jury to  the  water  power  was  even  thought  of,  and  much  less 
made  the  subject  of  a  special  oml  agreement.  The  master  can- 
not therefore  find  as  a  fact  that  the  oi-al  agreements  alleged  in 
the  bill  were  made,  even  as  between  the  plaintiff  and  the  defend- 
ant company's  agent. 

"  This,  then,  leaves  nothing  to  support  the  bill  but  the  allega- 
tions of  injuiies  which  we  included  in  the  first  class,  viz :  That 
the  written  conditions  in  the  deed  relative  to  the  construction 
and  maintenance  of  a  passenger  and  freight  station  and  sidings, 
and  the  construction  of  a  double  track  road,  and  the  obligation 
of  the  defendant  company  to  so  construct  its  road  as  not  to 
injure  plaintiff's  water  power  or  retard  the  operations  of  his 
sawmill,  have  not  been  performed.  These  are  alleged  viola- 
tions of  the  conditions  of  the  contract  as  it  was  actually  writ- 
ten, or  grow  out  of  those  conditions. 

^  As  to  the  fii*st  of  these  complaints  set  forth  in  the  4th  and 
11th  paragiaphs  of  the  bill:  The  defendant  company  alleges 
performance,  and  holds  that  it  is  not  bound  to  do  anything  more 
than  has  been  done  in  the  erection  of  a  station,  the  construc- 
tion of  sidings  or  the  laying  of  tracks.  There  is  no  doubt  but 
that  there  has  been  performance  to  the  extent  of  the  erection 
of  a  shed  for  passengers  at  or  near  the  place  fixed  upon  in  the 
deed  for  the  same,  and  to  the  extent  of  laying  a  single  track, 
and  to  the  extent  of  the  constriction  of  sidings  for  the  ship- 
ment of  car  load  lots  of  freight  to  and  from  said  station  and  sid- 
ings. The  deed  does  not  describe  the  character  of  station  to 
be  erected,  nor  absolutely  require  the  construction  of  a  double 
track  road.     Whether  or  not  what  has  been  done  by  the  defend- 
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ant  company  in  the  way  of  performance  is  performance  of  these 
provisions  of  said  deed  according  to  their  true  intent,  under  all 
the  circumstances,  as  they  existed  therein  and  have  developed 
since,  are  clearly  matters  dependent  upon  the  proper  construc- 
tion of  said  deed.  These  questions,  it  seems  to  me,  are  of  the 
kind  that  courts  of  law  have  been  established  to  determine.  In 
an  action  of  ejectment  or  a  suit  for  damages,  the  jury  under 
proper  instructions  from  a  law  judge  as  to  the  constiiiction  of 
the  deed,  would  determine  whether  or  not  there  has  been  per- 
formance. .  .  . 

"  The  company  would  be  bound  to  protect  its  embankment, 
where  it  extended  it  into  an  ancient  water  way,  in  such  manner 
as  that  plaintiff  would  not  be  injured  by  the  washing  of  debris 
therefrom  into  the  tail  race.  That  injury  of  this  kind  exists  is 
apparent,  both  from  the  evidence  and  from  an  inspection  of  the 
premises.  That  the  plaintiff  contributes  somewhat  to  his  own 
injury  in  this  respect  by  allowing  tree  tops  and  other  rubbish 
thrown  into  this  swale  or  old  channel  by  him,  or  those  under 
him,  whereby  the  water  is  dammed  back  and  made  to  rise  higher 
upon  the  side  of  said  embankment,  is  probable.  That  said  water 
power  can  be  fully  protected  from  further  injury  of  this  kind 
by  the  plaintiff's  removing  the  above  mentioned  obstructions 
from  the  channel,  and  by  the  defendant's  rip-rapping  the  foot 
of  its  embankment  with  the  stone  upon  the  ground,  and  other 
stone  at  the  points  where  the  water  comes  into  contact  with 
said  embankment,  is  also  highly  probable.  And  because  the 
defendant  has  not  done  so,  or  may  not  do  so  in  the  future, 
there  is  no  question  but  that  such  injury  as  the  plaintiff  has 
sustained,  or  may  yet  sustain,  by  the  acts  or  negligence  of  the 
defendant  company,  is  reparable  in  damages ;  nor  that  the  pro- 
per tribunal  to  determine  the  amount  of  such  damages,  whether 
they  arise  by  the  violation  of  a  contract  implied  by  the  law,  or 
based  upon  an  oral  agreement  as  alleged  in  the  bill,  is  a  court 
of  law  with  its  juries.  Especially  is  this  true  in  a  case  where 
a  court  of  law  has  already  taken  jurisdiction.  For  '  courts  of 
equity  will  not  interfere  where  there  is  a  concurrent  jurisdiction 
in  courts  of  law  and  where  the  latter  have  fii-st  taken  cogniz- 
ance unless  a  plain  case  be  made  in  the  bill.'  Crane  v.  Ely, 
37  N.  J.  Eq.,  564. 

"  From  the  records  of  the  court  of  common  pleas  of  Hunting- 
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don  county  it  appeai-s  that  on  Feb.  11,  1890,  plaintiff  began  a 
suit  for  damages  to  No.  2,  May  T.,  1890,  against  defendant 
company  for  the  above  cause  of  action,  and  that  on  Aug.  4, 
1890,  he  began  a  suit  in  ejectment  to  No.  41,  Sept.  T.,  1890, 
against  the  defendant  to  recover  the  land  granted  in  the  above 
mentioned  deed  for  the  right  of  way.  These  actions  were  both 
begun  before  the  bill  in  this  case  was  filed,  and  are  both  yet 
pending  and  undetermined. 

"  The  master  therefore  finds  as  a  fact  that  the  oral  agreements 
alleged  in  the  bill  as  having  been  made,  and  the  bill  itself,  so 
far  as  it  depends  on  these,  are  not  established  and  sustained  by 
the  evidence,  and  he  holds  that  the  questions  in  tlie  case  con- 
cerning the  violation  of  the  express  and  implied  contracts  con- 
tiiined  in  and  growing  out  of  the  deed,  are  properly  cognizable 
in  a  court  of  law,  and  he  finds  fui-ther  that  a  court  of  law  had 
taken  cognizance  of  the  same  before  the  bill  in  this  case  was 
filed,  and  therefore  that  plaintiff  is  not  entitled  to  assistance  or 
relief  in  a  coui't  of  equity,  but  should  be  relegated  to  his  actions 
at  law. 

"  He  therefore  suggests  and  recommends  to  the  court  to  dis- 
miss the  plaintiff's  bill  in  this  case  at  the  costs  of  the  plaintiff, 
by  a  decree  to  be  dmwn  for  the  purpose." 

Exceptions  to  the  master's  report  were  dismissed  in  an 
opinion  by  Bbll,  P.  J.,  and  the  bill  was  dismissed. 

Error  assigned  was  in  dismissing  bill. 

W.  McK.  Williamson^  for  appellant. — Parol  evidence  is  ad- 
missible to  establish  a  contemporaneous  oral  agreement :  Fer- 
guson V.  Rafferty,  128  Pa.  856  ;  Thomas  v.  Loose,  114  Pa.  35 ; 
Walker  v.  France,  112  Pa.  203. 

A  court  of  equity  has  jurisdiction  in  this  matter  because  it 
is  an  injury  done  by  a  corpomtion,  and  courts  of  equity  are 
quick  and  astute  in  I'estraining  corporations  from  the  commis- 
s^ion  of  injuries  or  trespass :  Com.  v.  Bank  of  Penna.,  8  W.  &  S. 
193;  Agar  v.  Regents  Canal  Co.,  Cooper's  Chan.  Rep.  77  ;  Dun 
River  Navigation  Co.  v.  North  Midland  Ry.  Co.,  1  Eng.  Ry. 
Cases,  135  ;  Sarver's  App.,  81*  Pa.  192 ;  Com.  v.  Pitts.  &  Con- 
nellsviUe  R.  R.,  24  Pa.  159 ;  Stewart  &  Foltz's  App.,  66  Pa. 
413 ;  McCandless's  App.,  70  Pa.  210 ;  Edgewood  R.  R.  Co.'s 
App.,  79  Pa.  257. 
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The  injury  complained  of  is  a  continuing  one,  and  a  court  of 
equity  has  jurisdiction  in  case  of  a  continuing  or  repeated  tres- 
pass :  2  Beach  on  Mod.  Eq.  Jur.,  796 ;  High  on  Inj.,  sec  12 ; 
1  Pomeroy's  Eq.  Jur.  sec.  245 ;  2  Story's  Eq.  Jur.  sec.  298 ; 
Mills  V.  New  Orleans  Seed  Co.,  7  Am.  St.  Rep.  672. 

The  crowning  reason  why  equity  has  jurisdiction  in  this  case 
is  the  true  inadequacy  of  any  remedy  at  law :  1  Beach  on  Mod. 
Jur.  sec.  2 ;  2  Swift  Dig.,  chap.  1,  sec.  1 ;  Gormley  v.  Clark, 
134  U.  S.  838-849 ;  Kilbourn  v.  Sunderland,  130  U.  S.  505- 
514;  Fitzmaurice  v.  Mosier,  116  Ind.  863;  9  Am.  St.  Rep. 
854;  Denny  v.  Denny,  113  Ind.  22;  Hodges  v.  Ko wing,  58 
Conn.  12;  Godfrey  v.  White,  60  Mich.  443;  McKiuney  v. 
Curtiss,  60  Mich.,  611;  Warner  v.  McMullin,  131  Pa.  370; 
Hendei-son  v.  Johns,  13  Colo.,  280. 

J,  D,  Dorris,  W.  Dorris  with  him,  for  appellee. — There  is  no 
averment  in  complainant's  bill  that  he  is  without  an  adequate 
remedy  at  law :  High  on  Inj.  sec.  84 ;  1  Spelling  Extraordinary 
Relief,  sec.  338. 

A  fundamental  doctrine  underlying  the  entire  jurisdiction  of 
equity  by  injunction  against  the  commission  of  trespass  is,  that 
where  adequate  relief  may  be  had  in  the  usual  course  of  pro- 
cedure at  law,  equity  will  not  interpose  by  the  extraordinary 
remedy  of  injunction  :  High  on  Inj.,  sec.  699,  p.  539  ;  sec.  702, 
p.  548 ;  sec.  706,  p.  546. 

The  admission  of  complainant  that  the  building  of  a  stone  wall 
at  the  lower  side  of  the  railroad  would  be  a  complete  remedy 
for  the  alleged  injuries,  is  an  admission  that  they  are  not  irre- 
pai-able.  If  the  complainant  would  build  the  wall  on  his  land, 
right  at  the  line  between  him  and  the  railroad  company,  the 
same  results  would  be  accomplished  :  Grubb's  App.,  90  Pa. 
228 ;  Washburn's  App.,  105  Pa.  480. 

Equity  will  not  interfere  if  law  courts  have  first  taken  cog- 
nizance: Crane  v.  Ely,  37  N.  J.  Eq.  564;  1  Pomeroy's  Eq., 
sec.  179. 

The  proper  construction  of  a  deed  is  not  a  subject  of  equity 
jurisdiction,  and  where  there  is  neither  averment  nor  proof  of 
fmud,  accident  or  mistake,  a  court  of  equity  cannot  be  asked 
to  reform  a  deed :  Grubb's  App.,  90  Pa.  288 ;  Simmons  v.  Hen 
dricks,  58  Am.  Dec,  441. 
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The  fact,  that  complainant  waited  for  six  years  after  the  con- 
struction of  the  railroad  before  filing  his  bill,  would  of  itself 
be  suflBcient  ground  for  refusing  an  injunction  :  Power's  App., 
125  Pa.  175;  Gatzmer  v.  St  Vincent  School  Society,  147 
Pa.  313. 

It  is  often  the  duty  of  a  chancellor  to  consider  the  conse- 
quences of  a  decree  he  is  asked  to  make,  and  to  withhold  it 
where  greater  harm  result  from  making  than  from  denying  it : 
Normal  School  v.  Cooper,  150  Pa.  84. 

Opinion  by  Mr.  Justice  Fell,  June  3, 1895: 
The  plaintiff  in  1884  by  deed  granted  to  the  defendant  a 
right  of  way  over  his  land  for  a  railroad.  The  only  condition 
in  the  deed  is  that  the  defendant  shall  erect,  at  or  near  a  place 
designated,  a  freight  and  passenger  station  with  sidings  neces- 
saiy  for  the  convenient  shipment  of  freight  to  and  from  the  sta- 
tion. More  than  six  years  after  the  completion  of  the  road  the 
bill  in  this  case  was  filed  to  compel  by  injunction  the  location 
of  a  siding  in  such  a  manner  that  the  plaintiff  can  connect 
with  it  a  ti'ack  to  his  sawmill,  and  to  require  the  operation  and 
maintenance  of  the  defendant's  road  in  such  a  manner  as  to 
restore  a  water  power  on  the  plaintiff's  property,  and  to  estab- 
lish a  station  to  be  named  "  Caldwell."  All  of  the  rights  claimed 
by  the  plaintiff,  except  that  of  having  a  station  and  siding, 
rest  upon  an  alleged  oral  agreement  made  at  or  before  the  deliv- 
ery of  the  deed. 

It  is  alleged  in  the  answer  that  the  defendant  has  complied 
with  the  conditions  of  the  deed  as  far  as  it  was  permitted  to  do 
80  by  the  plaintiff ;  that  a  station  has  been  built  within  a  few 
feet  of  the  place  fixed  by  the  deed,  and  a  siding  constructed  , 
and  that  any  failure  in  an  exact  compliance  with  the  deed  hiis 
been  due  to  the  plaintiff's  refusal  to  give  land  for  the  purpose, 
as  he  had  agreed,  at  a  point  where  it  was  practicable  to  estab- 
lish a  station.  The  answer  further  distinctly  denies  that  there 
was  any  agreement  between  the  parties  except  that  shown  by 
the  deed,  and  sets  out  that  prior  to  the  filing  of  the  bill  in  this 
case  the  plaintiff  instituted  an  action  of  ejectment  to  recover 
the  land  conveyed,  and  also  an  action  to  recover  damages  for 
the  injuries  complained  of  in  the  bill.  Both  of  these  actions 
are  still  pending. 
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The  finding  of  the  learned  master,  approved  by  the  court, 
that  the  alleged  oral  agreement  was  not  established  by  the  tes- 
timony, seems  to  be  fully  justified.  The  claim  for  equitable 
relief  then  rests  upon  the  alleged  breach  of  the  condition  of  the 
deed  in  relation  to  the  erection  and  maintenance  of  a  station, 
and  upon  the  injury  to  the  water  power.  The  station  erected 
is  a  board  shed,  and  no  agent  has  been  placed  there.  In  struct- 
ure and  management  it  does  not  differ  from  most  of  the  stations 
on  the  road.  As  the  agreement  is  silent  upon  the  subject,  the 
character  of  the  station  to  be  maintained  is  to  be  detei-mined  by 
the  needs  of  the  company  and  of  those  who  use  it.  The  testi- 
mony does  not  show  that  the  defendant  has  not  fairly  and  sub- 
stantially complied  with  the  conditions  of  the  deed  in  this 
regard.  The  injury  to  the  water  power  has  been  caused  by  the 
washing  of  the  embankment  of  the  road-bed,  which  extends  to 
the  edge  of  an  old  channel  in  which  the  water  flows  only  when 
there  is  a  freshet.  At  such  times  dirt  and  loose  stones  from 
the  •  embankment  are  carried  by  the  water  to  the  tail-race  and 
deposited  there  to  such  an  extent  as  to  fill  it  up.  The  master 
finds  as  a  fact  that  the  injury  is  caused  in  part  by  the  plaintiff 
allowing  tree  tops  and  rubbish  to  be  thrown  into  the  old  chan- 
nel, and  that  the  power  can  be  fully  protected  by  the  removal 
of  the  obstacles  by  the  plaintiff  and  by  the  rip-rapping  of  the 
banks  at  the  foot  of  the  embankment  by  the  defendant.  As 
the  injury  complained  of  is  caused  in  part  by  the  plaintiff's  neg- 
ligence he  has  no  standing  to  ask  that  the  defendant  be  en- 
joined, and  under  the  findings  the  bill  might  have  been  dismissed 
on  the  merits. 

As  stated  in  the  opinion  of  the  learned  judge  of  the  Common 
Pleas,  any  trespass  of  which  the  defendant  is  guilty  consists  in 
the  negligent  exercise  of  an  undoubted  right,  and  for  this  the 
plaintiff  has  a  full  and  adequate  remedy  at  law,  to  which  in  the 
first  instance  he  resorted,  and  to  which  he  should  now  be  left. 

The  decree  is  affirmed  at  the  cost  of  the  appellant. 
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Wholesale  Liquor  Licenses  of  William  K.  Thomas  andjjg  Yi^ 
John  Mackert.     Appeal  of  William  K.  Thomas  et  al.     \f^  JJJ! 

nrn^     111 
Liquor  laws — Wholesale  liquor  license — Necessity  for  license^Individ'\    32  8C  328i 

uaX  opinion  of  judge,  i 

AVhere  the  record  of  an  application  for  a  wiiolesale  liquor  license  shows  -226  67i 
that  the  case  was  heard,  considered  and  decided  by  the  court  below,  and 
that  the  license  was  refused  on  the  ground  that  in  the  opinion  of  the  court  it 
was  not  necessary,  the  Supreme  Couit  will  not  reverse  the  order,  although 
the  action  of  the  lower  court  was  based  upon  the  individual  opinion  of  the 
judge,  without  any  evidence  being  heard,  or  I'emonstrance  filed. 

Argued  May  27,  1895.  Appeal,  No.  9,  Jan.  T.,  1895,  by 
William  K.,  Thomas  and  John  Mackert,  from  order  of  Q.  S. 
Northumberland  Co.,  Feb.  T.,  1895,  No.  1,  refusing  to  grant 
a  wholesale  license.  Before'  Green,  Williams,  MoCollum, 
Dean  and  Fell,  J  J.    Affirmed. 

Application  for  a  wholesale  liquor  license. 

The  application  was  refused,  Savidqe,  P.  J.,  filing  the  fol- 
lowing opinion : 

"I  know  the  applicants  to  be  'fit  persons'  for  the- grant  of  a 
license  to  sell  liquor  by  wholesale.  They  are  good  men  who 
could  safely  be  intrusted  with  the  privilege.  The  license  is 
refused,  because  I  do  not  think  there  is  a  necessity  for  it.  This 
conclusion  is  not  reached  from  the  proofs  presented  in  open 
court.  It  could  not  be.  There  is  no  remonstrance,  and  the 
record  and  proofs  are  altogether  in  favor  of  the  applicants.  (In 
addition  to  the  24  names  on  the  original  petition,  there  has  been 
filed  a  supplemental  petition  with  87  signatures.)  The  gentle- 
men signing  the  petition  are  citizens  of  high  character  and  stand- 
ing. They  ought  to  be,  and  probably  are,  familiar  with  the 
situation.  Many  of  them,  by  reason  of  their  business  relations 
and  their  thorough  knowledge  of  the  demands  of  the  commun- 
ity, ought  to  know  more  than  I  can  of  the  necessity  for  this 
license.    Yet  under  the  law,  I  feel  justified  in  refusing. 

"  From  *  acquaintance  with  the.  distiict '  I  have  made  up  my 
mind  the  house  is  not  necessary. 

"  The  judgment  of  the  court  may  be  founded  upon  my  knowl- 
edge as  an  individual :  Eelminski's  License,  164  Pa.  231. 
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"  This  is  an  old  doctrine  reiterated.  It  ought  to  be  as  familiar 
to  counsel  as  to  the  court.  It  is  only  too  well  known  to  the 
people  of  this  district.  They  habitually  rely  upon  the  court  to 
act  of  its  own  knowledge  obtained  from  ^  observation  of  the 
applicant  and  acquaintance  with  the  district ;  *  that  is,  knowl- 
edge individually  obtained.  They  make  no  effiort  to  protect 
themselves  against  unfit  persons  and  from  unnecessary  licenses. 
They  rest  that  burden  upon  the  court,  relying  upon  the  indivi- 
dual knowledge  of  the  judge  to  overcome  the  proofs  and  peti- 
tions, no  matter  how  strong,  for  the  license. 

^^  It  is  assumed  that  methods  altogether  different  from  the 
ordinary  are  to  maintain  in  the  license  court.  This  is  unfortu- 
nate. Nevertheless  the  law  sanctions  it  and  the  people  have 
come  to  believe  in  it  thoroughly. 

"  It  is  distasteful  to  the  court  to  rest  the  judicial  determina- 
tion of  any  question  upon  the  knowledge  of  the  judge  acquired 
off  the  bench.  Aside  from  licenses,  I  know  of  no  judicial  pro- 
ceeding in  which  it  would  be  tolerated. 

^^  In  answer  to  the  argument  that  a  license  court  ought  to  be 
conducted  on  the  ordinary  lines  of  procedure,  I  have  only  to 
point  to  the  decisions  which  say  otherwise,  and  to  the  well  known 
attitude  of  the  people  forcing  this  cause. 

^^  Prior  to  this  year,  remonstrances  against  licenses  in  the  coal 
region  portion  of  the  county,  (whence  come  260  of  the  344 
applications  on  file,)  have  been  practically  unhealed  of.  It  is 
well  known  that  the  remonstrance  filed  this  year  was  the  out- 
come of  a  general  misunderstanding  of  the  decision  in  '  Kelm- 
inski's  License.' 

"  The  community  believed  the  effect  of  that  decision  to  be  that 
the  court  could  no  longer  raise  an  issue  without  a  remonstrance, 
and  decide  such  issue  upon  the  individual  knowledge  of  the 
judge.  That  belief  has  been  dissipated,  and  it  can  safely  be 
assumed  that  remonstrances  will  cease.  The  burden  will  rest, 
as  heretofore,  upon  the  judge  as  an  individual,  or  the  court, 
just  as  you  please  to  put  it.  That  burden  I  must  assume.  I 
have  assumed  it  in  this  case,  as  in  many  othera  decided  at  this 
term. 

"  Of  course,  I  rarely  have  the  desirable  familiarity  with  appli- 
cants, houses,  or  the  necessity  for  licenses  applied  for  in  the 
coal  region.     Ttie  number  alone  precludes  pei-sonal  investiga- 
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tion,  and  I  am  too  far  away  to  acquire  the  knowledge  otherwise. 
That  should  not  prevent  my  making  use  of  the  knowledge  I 
do  have  of  the  town  in  which  I  live. 

"  There  is  force  in  the  suggestion  that  the  community  of  Sham- 
okin  should  receive,  at  the  hands  of  the  court,  the  same  treat- 
ment in  license  matters  as  Sunbury.  I  try  to  give  it,  using 
every  means  of  knowledge  at  hand  and  every  effort  to  treat  one 
section  of  the  county  like  another,  and  all  fairly.  If,  under 
existing  conditions,  I  should  make  mistakes,  and  in  a  measure 
fail,  it  is  the  fault  of  the  law  and  not  of  the  court. 

"  It  is  to  be  remembered  that  not  one  farthing  of  the  vast  rev- 
enue acquired  from  the  licenses  is  available  for  any  needed 
investigation.  We  are  powerless  to  call  in  witnesses  (for  who 
will  pay  them),  or  to  take  one  step  in  the  direction  of  a  proper 
enlightenment.  There  is,  in  the  anthracite  coal  region,  but  one 
side  to  a  license  case,  except  the  judge  interpose  such  indivi- 
dual information  and  knowledge  as  he  may  be  able  to  command. 
Possibly  the  legislature  anticipated  that  the  people  would  take 
care  of  themselves  in  this  matter,  as  they  do  in  private  litigation 
and  in  public  matters,and  matters  political.  This  anticipation 
may  be  realized  elsewhere,  not  here,  nor  ever  will  be  so  long  as 
the  law  permits  the  people  to  compel  the  judge  to  make  use 
upon  the  bench  of  what  he  knows  as  a  citizen,  to  the  end  that 
tiie  community  and  the  coui-t  may  not  be  scandalized  by  an 
improper  gmnt  of  licenses. 

"  Nor  are  the  people  so  much  to  be  complained  of,  for  it  is 
honestly  believed  by  them,  (why,  I  know  not,)  that  the  judge 
has  an  information  in  license  matters,  which  he  rarely,  if  ever, 
has  even  the  means  of  acquiring. 

**  It  would  seem  that  the  legislature,  even  though  deeming 
it  unwise  to  provide  fund  or  official  for  supervision  of  the  liquor 
ti-affic,  might  have  provided  some  method  whereby  a  license 
court  could,  in  a  judicial  way,  come  by  the  information  which 
would  enable  it  to  intelligently  perform  the  onerous  duties  put 
upon  it.  It  is  to  be  hoped  that  the  successors  of  the  legislators 
who  enacted  the  Brooks  Law,  may,  in  the  near  future,  see  their 
way  clear  to  do  this.  Such  a  provision  would,  to  that  extent 
»t  least,  have  made  the  act  true  to  the  title,  '  An  act  to  res- 
train,' etc. 

Vol.  olxix— 8 
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Assignment  of  Error—Opinion  of  the  Court.  [169  Pa. 

Error  assiffned  was  order  refusing  to  grant  license. 

Lewis  Dewart  and  C,  B.  Witmer^  J.  H,  McDevitt  with  them, 
for  appellant,  cited:  Kelminski's  App.,  164  Pa.  231;  act  of 
1891,  P.  L.  259;  Johnson's  License,  156  Pa.  324;  Mead's 
License,  161  Pa.  377;  American  Brewing  Co.'s  License,  161 
Pa.  378 ;  Gross's  License,  161  Pa.  346. 

No  paper-book  filed  or  argument  offered  for  appellee. 

Per  Curiam,  June  8, 1896 : 

This  was  an  application  for  a  wholesale  liquor  license.  The 
record  shows  that  the  case  was  heard,  considered  and  decided 
by  the  learned  court  below,  and  that  the  license  was  refused 
on  the  ground  that  in  the  opinion  of  the  court  it  was  not  nec- 
essary. It  is  true  it  was  the  individual  opinion  of  the  judge 
upon  which  this  action  was  taken,  but  we  have  so  many  times 
lield  that  such  opinion  may  be  the  basis  of  decision  that  we  re- 
gard the  subject  as  settled,  and  do  not  deem  it  necessary  to 
review  the  cases  or  to  change  them  :  Gross's  License,  161  Pa. 
344 ;  Mead's  License  161  Pa.  875 ;  American  Brewing  Co.'s 
License,  161  Pa.  378 ;  Kelminski's  App.,  164  Pa.  231. 

Decree  aflBrmed  and  appeal  dismissed  at  the  cost  of  appel- 
lants. 


Wholesale  Liquor  License  of  Gideon  Markle  and  Sam- 
ual  L.  Gulp.     Appeal  of  Gideon  Markle  et  al. 

Argued  May  27,  1895.  Appeal,  No.  27,  July  T.,  1895,  by 
Gideon  Markle  and  Samuel  L.  Gulp  from  order  of  Q.  S.  Nor- 
thumberland Co.,  Feb.  T.,  1895,  No.  76,  refusing  to  grant  a 
wholesale  liquor  license.  Before  Green,  Williams,  McCol- 
LUM,  Dean  and  Fell,  JJ.    Affirmed. 

Application  for  a  wholesale  liquor  license. 
The  application  was  refused,  Savidge,  P.  J.,  filing  an  opin- 
ion, which  appeai-s  in  Thomas's  Appeal  (next  preceding  case.) 

Per  Curiam,  June  3, 1895 : 

This  case  is  the  same  in  substance  as  the  case  of  Thomas  and 
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Mackert  just  decided  and  for  the  reasons  there  stated  we  affirm 
the  decree  of  the  learned  court  below. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the 
appellants. 


Jacob  Quinton's  License.     Jacob  Quinton's  Appeal. 

Liquor  laws — Betail  license — Discretion  of  court. 

Where  the  record  of  an  application  for  a  retail  liquor  license  shows  that 
tbe  case  was  heard  and  considered  by  the  lower  court,  the  Supreme  Court 
will  not  reverse  an  order  refusing  the  license,  although  the  lower  court 
filed  no  opinion,  and  assigned  no  reason  for  its  action.  Grosses  License, 
161  Pa.  344,  followed. 

Argued  May  27,  1895.  Appeal,  No.  436,  Jan.  T.,  1895, 
by  Jacob  Quinton,  from  order  of  Q.  S.  Northumberland  Co., 
Feb.  T.,  1895,  No.  47,  refusing  a  retail  liquor  license.  Before 
Green,  Williams,  McCollum,  Dean  and  Fell,  JJ.  Af- 
£Brmed. 

Application  for  a  retail  liquor  license. 

The  record  showed  that  remonstrances  vreve  filed.  The 
court  made  the  following  order:  "  February  9, 1895,  after  hear- 
ing, the  sureties  oh  the  within  bond  are  approved  and  license 
as  prayed  for  i*efQsed. 

No  opinion  was  filed  or  reasons  assigned  for  the  order. 

-Error  assigned  was  above  order. 

Varris  Auten^  Charles  B,  Witmer  with  him,  for  appellant, 
cited:  Johnson's  License,  156  Pa.  322. 

No  paper  book  filed  or  argument  offered  for  appellee. 

Per  Curiam,  June  8, 1895 : 

The  license  in  this  case  was  refused  after  hearing.  The 
order  is  the  same  as  was  sustained  in  Gross's  License,  161  Pa. 
344,  and  for  the  reasons  stated  in  that  and  other  cases,  we 
decline  to  interfere  with  the  action  of  the  learned  court  below. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  appel- 
lant 
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Syllabus.  [169  Pa. 

Commissioners  of  the  Roiise  Estate,  Appellants,  v.  Direct- 
ors of  the  Poor  of  McKean  County  Poor  District. 

Poor  Laws^Settlement — Petition  and  answer— Citizenship^ 
In  a  proceeding  by  one  poor  district  against  another  to  recover  money 
expended  in  the  care  of  a  paaper,  where  the  petition  states  that  the  pau- 
peris wife  was  possessed  of  an  estate  in  fee  simple  in  the  respondent  poor 
district,  and  that  the  husband  resided  thereon  with  his  family,  and  thereby 
gained  a  settlement  in  said  distinct,  it  is  obvious  that  the  petitionei-s  mean 
that  the  settlement  was  gained  because  the  pauper  was  a  tenant  by  the 
curtesy  initiate  of  his  wife^s  land,  or  that  he  had  a  statutory  interest  under 
the  act  of  18od,  and  it  is  in  substance  an  averment  of  citizenship.  If  he 
liad  no  such  estate  because  of  alienage,  it  was  incumbent  upon  the  re- 
spondents to  so  aver  in  their  answer ;  and  if  they  do  not  do  so,  the  cotxrt 
is  warranted  in  assuming  the  pauper's  citizenship  without  passing  upon 
the  question  as  to  whether,  as  a  general  rule,  it  will  be  presumed  or  must 
be  made  affirmatively  to  appear. 

Poor  laws— Jurisdiction  of  court  of  quarter  sessions^Act  of  1S9S, 
In  such  case  the  court  of  quarter  sessions  of  the  county  wherein  the  last 
leofiil  settlement  is  alleged  to  be  has  jurisdiction  to  adjudicate  the  dispute. 
The  act  of  June  8,  1893,  P.  L.  346,  which  provides  **that  the  several 
courts  of  common  pleas  within  their  several  counties  have  the  power  to 
issue  writs  of  mandamus  to  all  officers  and  magistrates  elected  or  ap- 
pointed within  their  respective  counties."  does  not  take  from  the  court  of 
quarter  sessions  the  power  to  make  or  enforce  orders  under  the  poor  laws, 
plainly  confeiTed  upon  it  by  the  23d  section  of  the  act  of  1833. 

EstcUe  by  the  curtesy— Statutes  of  1848,  1850,  1855,  1863  a7id  1867. 

An  estate  by  the  curtesy  has  not  been  annihilated  by  the  statutes  of 
April  11, 1848,  P.  L.  536,  sec.lO ;  April  22, 1850,  P.  L.  553,  sec.  20 ;  May  4, 
1855,  P.  L.  430;  April  1,  1863,  P.  L.  212,  and  April  3,  1887,  P.  L.  332, 
nor  by  the  decisions  interpreting  them ;  but  it  still  exists  as  a  freehold 
estate  in  the  husband,  incapable  of  divestiture  during  the  wife^s  life,  ex- 
cept by  joint  deed  of  the  husband  and  the  wife. 

Mandamus—  Order. 

Wliere  the  facts  set  out  in  the  complaint  show  that  the  petitioners  used 
the  word  mandamus  in  its  ordinary  signification ;  that  they  prayed  the 
court  to  command  or  order  the  poor  district  to  pay  the  bill,  it  is  unimpor- 
tant that  the  word  mandamus  is  used  instead  of  order. 

Argued  May  2, 1894.  Appeal,  No.  448,  Jan.  T.,  1894,  by 
plaintiffs,  from  decree  of  Q.  S.  McKean  Co.,  October  Term, 
1898,  No.  69,  discharging  rule  for  mandamus.  Before  Ster- 
RBTT,  C.  J.,  Gbeen,  MoCollum,  Mitchbll  and  Dean,  JJ. 
Decree  reversed. 
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Petition  of  the  Commissioners  of  the  Rouse  Estate  who  are 
invested  with  the  duties  and  functions  of  overseera  of  the  poor 
of  Warren  county,  praying  the  court  to  grant  a  rule  upon  the 
Dbectors  of  the  Poor  of  McKean  County  Poor  District  to  show 
cause  why  a  mandamus  should  not  issue  to  compel  them  to  pay 
certain  moneys  expended  by  petitionei's  in  the  case  of  Milo  D. 
Wheeler,  a  pauper. 

The  facts  appear  in  the  opinion  of  the  Supreme  Couit. 

The  court,  Morrison,  J.,  discharged  the  rule  for  manda- 
mus at  the  cost  of  petitioners.    Petitioners  appealed. 

Error  (ungned  was  above  order. 

W.  W.  Wilbur^  of  the  film  of  Wilbur  ^  Schnur^  for  appellants : 
—The  issue  as  made  up  by  the  record  is  only  as  to  the  facts 
stated  in  the  plaintiffs'  petition,  and  alienage  is  not  one  of  these 
facts,  and  as  the  respondents  do  not  set  up  alienage  as  a  de- 
fense in  their  answer,  that  question  is  not  in  the  case. 

Aliens  may  purchase  and  hold  real  estate  not  exceeding  in 
quantity  5000  acres,  and  an  alien  can  take  lands  by  devise  or 
descent.  Act  of  Feb.  28, 1791,  Purdon's  Digest,  84,  section  1 ; 
Sharswood  &  Budd*s  Leading  Cases  in  the  American  Law  of 
Real  Property,  volume  1,  page  621.  Tenancy  by  the  curtesy 
initiate  is  a  freehold  interest  during  the  life  of  the  wife :  Clarke's 
App.,  79  Pa.  876 ;  Woodward  v.  Wilson,  68  Pa.  208 ;  Gourley 
V.  Kinley,  66  Pa.  271.  The  act  of  June  8, 1887,  did  not  change 
the  legal  unity  of  husband  and  wife  or  destroy  the  estate  of 
tenancy  by  curtesy:  Bramberry's  Est.,  156  Pa.  638;  Teacle's 
£st,  132  Pa.  538.  The  wife's  property  is  the  husband's  in  con- 
templation of  the  law  of  settlement :  Bank  v.  Stauffer,  10  Pa. 
399;  Burrell  Township  v.  Pittsburg  Guard,  of  Poor,  62  Pa.  472. 

One  having  a  legal  settlement  here  who  removes  to  another 
state,  but  without  obtaining  a  settlement  there  returns  to  an- 
other district  in  this  state,  is  chargeable  to  the  first  district  where 
he  was  formerly  settled :  Poor  District  v.  Poor  District,  1  Lane. 
347 ;  Brightly's  Digest,  4570,  sec.  2,  not  reported ;  Overseers 
of  Parker  City  v.  Overseers  of  DuBois,  20  W.  N.  C.  81 ;  Juniata 
Co.  V.  Overseers,  107  Pa.  68 ;  Plumb  Creek  Township  v.  Elder- 
don  Borough,  129  Pa.  626. 
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T.  F.  Richmond^  for  appellees. — There  is  no  assertion  of  citi 
zenship  in  plaintiffs*  petition,  and  the  court  cannot  presume 
the  existence  of  the  fact.  The  petition  must  set  forth  the  facts : 
Act  of  1893,  P.  L.  345. 

An  alien  acquires  no  title  to  his  wife's  estate  of  inheritance^ 
as  tenant  by  the  curtesy  initiate :  Reese  v.  Waters,  4  W.  &  S. 
145 ;  Sbai-swood  &  Budd's  Leading  Cases  in  the  American  Law 
of  Real  Property,  volume  1,  p.  275 ;  act  of  May  1, 1861,  P.  L. 
433. 

The  act  of  May  4, 1855,  ti-eats  the  interest  by  the  curtesy 
as  arising  at  the  period  of  the  wife's  death,  and  places  it  upon 
the  same  level  as  a  right  under  the  intestate  laws  in  her  per* 
sonal  property :  Endlich  &  Richard's  Rights  and  Liabilities  of 
Married  Women  in  Pennsylvania,  page  67 ;  Moninger  v.  Ritner, 
104  Pa.  298-302. 

Even  if  this  were  not  so,  the  mandamus  prayed  for  could  not 
legally  issue:  Act  of  June  8,  1893,  P.  L.  345;  High's  Ext. 
Leg.  Rem.  p.  240,  sec.  339 ;  Commonwealth  v.  Commissioners 
of  Allegheny,  16  S.  &  R.  317  ;  Commonwealth  v.  Clark  et  al., 
6  Phila.  498;  High's  Ext.  Leg.  Rem.  p.  241,  sec.  339;  Com- 
monwealth V.  Commissionei-s  of  Allegheny,  supra. 

When  the  legal  right  has  not  been  ascertained,  or  a  remedy 
exists  sufficient  to  enforce  the  right  claimed,  the  writ  of  man- 
damus will  not  be  granted:  Ovei-seers  of  Porter  v.  Ovei-seei-s 
of  Jersey  Shore,  82  Pa.  279 ;  Commonwealth  v.  Rossetter,  2 
Binn.  360 ;  Commonwealth  v.  Mitchell,  2  P.  &  W.  517 ;  Hester's 
Case,  2  W.  &  S.  416;  Reading  v.  Commonwealth,  11  Pa.  196; 
James  v.  Bucks  County,  13  Pa.  72 ;  Heffner  v.  Commonwealth, 
28  Pa.  108 ;  Borough  of  Little  Meadows,  28  Pa.  266 ;  Troubat 
and  Haley's  Practice,  vol.  1,  p.  282,  sec.  513. 

Does  the  complaint  set  forth  sufficient  facts  to  establish  the 
liability  of  McKean  County  Poor  District  and  warmnt  of  quarter 
sessions  in  making  such  an  order?  Marion  Twp.  v.  Spring  Twp., 
50.  Pa.  308 ;  Cowanshannock  Twp.  v.  Valley  Twp.,  152  Ph. 
506  ;  Sugarloaf  v.  Schuylkill  County,  44  Pa.  483. 

The  proceeding  was  in  mandamus,  and  plaintiffs  were  not 
entitled  to  an  appeal :  Act  of  June  14, 1836,  sec.  32,  P.  L.  626  ; 
act  of  May  25, 1881,  P.  L.  32 ;  act  of  June  24,  1885,  P.  L.  151 ; 
act  of  June  8,  1893,  P.  L.  349 ;  Commonwealth  v.  Lackawanna 
County,  133  Pa.  180. 
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Opinion  by  Mr.  Justice  Dean,  July  18, 1895 : 
The  county  commissionei-s  of  Warren  county,  by  virtue  of 
their  office,  are  commissioners  of  the  Rouse  estate,  who  have 
cast  upon  them,  by  special  acts  of  assembly  of  April  8,  1864, 
and  April  4,  1866,  all  the  duties  and  functions  of  overseers  of 
the  poor  for  the  county  of  Warren. 

On  October  2,  1893,  the  commissioners  presented  their  peti- 
tion to  the  court  of  quarter  sessions  of  McKean  county,  aver- 
ring : 

1.  That  on  7th  of  January,  1890,  one  Milo  D.  Wheeler  be- 
came an  inhabitsint  of  McKean  County  Poor  District,  and  with 
his  wife  and  family,  resided  in  Corydon  township,  from  Janu- 
aiy  7th,  1890,  to  January  19th,  1892.  That  his  wife  was  the 
owner  in  fee  simple  of  a  tract  of  land  in  said  township,  con- 
taining seven  and  one  half  acres,  from  January  7th,  1890,  until 
January  20th,  1892,  at  which  time  Harriet  Travers  purchased  it 
from  her.  That  during  his  wife's  ownei-ship,  the  family  lived 
upon  this  land. 

2.  That  on  20th  Januaiy,  1892,  Wheeler  went  to  James- 
town, New  York,  where  he  remained  about  thirty  days,  and 
then  came  back  to  Pennsylvania  and  went  to  work  in  Warren 
county. 

3.  That  by  the  laws  of  New  York,  one  year's  residence  is 
required  to  gain  a  settlement  in  said  state,  and  therefore  his 
settlement  continued  to  be  in  McKean  County  Poor  District. 

4.  That  on  5th  of  April,  1892,  about  sixty  days  after  his 
return  from  New  York,  while  working  in  Kinzua  township, 
Warren  county,  he  was  assaulted  and  stabbed,  whereby  he  be- 
came sick  and  disabled,  and  a  charge  upon  the  Commissioners 
of  the  Rouse  Estate,  who  in  caring  for  and  maintaining  him, 
had  laid  out  and  expended  ♦108.50. 

6.  That  on  demand  being  made  of  McKean  County  Poor 
District  for  payment  of  the  sum  so  expended,  payment  was  re- 
fused. 

They  prayed  for  a  mandamus  upon  the  Directoi-s  of  the 
Poor  of  McKean  District.  To  this,  the  Poor  Directors  of  Mc- 
Kean made  answer : 

1.  That,  the  occupancy  of  property  in  McKean  county  by 
Wheeler,  as  averred,  was  not  sufficient  to  give  him  a  settlement 
in  that  Poor  District. 
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2.  That  Wheeler's  removal  to  New  York  with  his  family,  was 
with  the  intention  of  relinquishing  his  residence  in  Pennsyl- 
vania, and  adopting  New  York  as  his  future  residence ;  that 
his  return  to  Pennsylvania  was  only  for  a  temporary  purpose. 

8.  That  the  bill  demanded  was  excessive. 

No  evidence  was  taken  by  either  party,  and  the  case  was 
heard  on  the  issue  made  up  by  petition  and  answer.  The  court 
below,  and  the  counsel,  assumed  the  averment  of  facts  in  the 
petition  to  be  true.  The  legal  conclusions  from  them,  alone, 
are  in  controversy. 

The  first  question  raised  in  argument,  is,  that  it  nowhere  af- 
firmatively appears,  that  Wheeler  is  an  American  citizen,  and 
as  an  alien,  by  the  law  of  Pennsylvania,  he  can  acquire  no  legal 
residence  by  living  with  his  wife  upon  her  land. 

On  this  point,  we  think  the  facts,  and  conclusions  from  the 
facts  averred  in  the  petition  sufficiently  set  out  the  political 
status  of  the  pauper.  The  petition  states,  his  wife  was  possess- 
ed of  an  estate  in  fee  simple  in  seven  and  one  half  acres  of 
land;  that  the  husband  resided  thereon  with  her  and  his  family, 
and  thereby  gained  a  settiement  in  McKean  County  Poor  Di:}- 
trict.  Why  ?  Obviously,  because  he  was  a  tenant  by  the  cur- 
tesy initiate  of  his  wife's  land,  or  had  a  statutoiy  interest  under 
act  of  4th  May,  1855.  If  he  had  no  such  estate  or  right  be- 
cause of  alienage,  it  was  incumbent  on  respondents  to  so  aver 
in  their  answer.  Instead  of  denying  this  necessary  conclusion 
from  the  facts  of  the  petition,  respondents  content  themselves 
with,  in  effect,  denying  that  a  tenancy  by  the  curtesy  initiate 
is  sufficient  in  law  to  constitute  a  settlement.  There  was, 
therefore,  in  substance,  an  averment  of  citizenship  in  the  peti- 
tion, and  no  denial  of  it  in  the  answer.  As  respondents  prac- 
tically assumed  the  pauper's  citizenship  in  the  pleadings,  we  are 
warranted  in  doing  so  now,  without  passing  on  the  question  as 
to  whether,  as  a  geneml  rule,  citizenship  in  like  cases  will  be 
presumed  or  must;  be  made  affirmatively  to  appear. 

The  next  question  raised,  is  as  to  the  existence  of  any  estate 
or  interest  in  the  husband  during  the  time  a  freehold  estate  was 
vested  in  the  wife.  The  deed  for  the  land  was  delivei-ed  to  the 
wife,  January  7,  1890,  and  she  conveyed  it  to  Harriet  Ti-avers 
January  20,  1892.  Befoi*e  the  conveyance  to  Mrs.  Wheeler 
the  act  of  3d  June,  1887,  was  passed,  enacting  that  every  mar- 
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ried  woman  should  have  the  right  to  hold,  possess,  control  and 
dispose  of  her  property  as  if  she  were  feme  sole,  and  that  it 
should  belong  to  her,  and  not  to  her  husband,  providing,  how- 
ever, that  she  should  have  no  power  to  mortgage  or  convey  her 
real  estate,  unless  joined  by  her  husband.  So  the  law  stood 
until  the  passage  of  the  act  of  June  8, 1893,  the  5th  section  of 
which  contained  the  proviso,  that  nothing  in  this  act  shall  affect 
the  husband's  right  as  tenant  by  the  curtesy. 

Assuming  for  the  present  that  before  the  act  of  1887,  under 
the  act  of  1848,  the  husband's  tenancy  by  the  curtesy  had  not 
been  stricken  down,  then,  was  it  destroyed  by  the  later  act  ? 
It  was  denied  in  Teacle's  Estate,  182  Pa.  533,  that  the  act  of 
1887  had  that  effect.  In  that  case,  we  held,  interpreting  the 
6th  section  of  the  act,  which  is  much  broader  in  phraseology 
than  the  1st  section,  that  the  husband's  estate  as  survivor  was 
not  affected,  this  court  says : — "  It  is  contended  by  appellants, 
that  this  section  enables  a  married  woman  to  dispose  of  her 
entire  estate  by  will,  wholly  ignoring  any  interest  of  her  hus- 
band therein,  including  his  right  of  tenancy  by  curtesy.  ...  It 
does  not  enable  her  to  disinherit  her  husband."  To  the  same 
effect  is  Bramberry's  Estate,  156  Pa.  628.  Our  brother  Mo- 
CoLLUM,  in  discussing  the  effect  of  the  act  of  1887  on  estates 
created  by  the  unity  of  person  resulting  from  the  marriage  re- 
lation, says  : — "  The  act  of  1887  was  intended  to  protect  the 
property  of  the  wife  from  the  dominion  and  control  of  the  hus- 
band, but  not  to  change  the  nature  of  her  estate,  or  destroy  the 
legal  unity  of  person  which  characterizes  their  relations  to  each 
other." 

While  it  is  difficult,  since  the  legislation  of  the  last  fifty  years 
for  the  protection  of  married  women's  estates,  to  fix  with  cer- 
tainty the  extent  of  the  husband's  estate  in  his  wife's  land,  the 
fact  of  such  estate  vesting  in  him  by  virtue  of  the  marital  rela- 
tion has  never  been  denied,  either  by  statute  or  by  the  courts. 
At  common  law,  on  birth  of  a  child,  the  father  had  a  perma- 
nent interest  in  his  wife's  land,  and  was  called  tenant  by  the 
curtesy  initiate.  He  could,  to  some  extent,  charge  the  wife's 
lands,  but  his  tenancy  was  consummate  only  on  the  death  of 
bis  wife :  2  Bl.  Com.  127.  The  interest  of  the  husband  in  the 
land  was  as  absolute,  however,  as  the  ownership  of  her  chattels, 
and  the  husband's  creditors  could  appropriate  his  estate  in  pay* 


Digitized  by 


Google 


122   COMMISSIONERS,  AppeUants,  v.  POOR  DISTRICT. 

Opinion  of  the  Coart.  [169  Pa. 

ment  of  their  debts.  By  the  act  of  1833,  tenancy  by  the  cur- 
tesy became  initiate  by  the  marriage ;  the  birth  of  issue  was  no 
longer  a  constituent  in  the  creation  of  the  estate.  Then,  by  act 
of  1848,  it  was  enacted,  that  the  property  of  a  married  woman 
should  be  as  fully  hers  after  mariiage  as  before,  and  should  not 
be  subject  to  the  debts  or  liabilities  of  the  husband.  Under  this 
act,  it  was  held,  that,  by  it,  both  her  property  and  possession 
were  protected,  and  that  a  purchaser  at  sheriff's  sale  of  the  hus- 
band's interest  could  not  sustain  ejectment  against  even  the 
husband.  Then  followed  the  act  of  22d  of  April,  1850,  which 
enacted,  that  the  husband's  estate  by  the  curtesy  should  be 
exempt  from  even  levy  and  sale  during  the  life  of  the  wife. 
But  notwithstanding  this  act,  it  was  held  in  Harris  v.  Insumnce 
Co.,  50  Pa.  341,  that  as  tenant  by  the  curtesy,  he  might  effect 
a  valid  insurance  on  the  buildings  on  his  wife's  land.  It  was 
ai*gued  in  this  case,  that  the  husband's  estate  by  the  curtesy  no 
longer  existed  in  this  state  ;  that  by  legislation  it  had  been  de- 
stroyed, and  turned  into  a  mere  expectancy  depending  on  the 
husband  surviving  the  wife.  But  it  was  held,  the  husband  had 
an  insurable  interest,  notwithstanding  the  act  of  1850,  which 
protected  it  from  execution  during  the  wife's  life;  the  court 
saying  : — "  His  interest  exists  still,  and  is  none  the  less  vital 
because  protected  during  his  wife's  life."  The  act  of  1850  was 
followed  by  that  of  4th  May,  1855,  which  enacted,  that  a  mar- 
ried woman's  power  to  dispose  of  her  property  by  will,  as 
against  her  husband,  should  be  restricted  the  same  as  the  hus- 
band's power  is  restricted  as  against  the  wife,  and  that  any  sur- 
viving husband  might  elect  to  take  such  share  in  his  wife's 
estate,  as  she  could,  surviving  him,  elect  to  take  against  his 
will,  or  he  might  otherwise  take  as  tenant  by  the  curtesy. 
While  this  act  enlarged  his  privileges,  it  can  hardly  be  said  to 
have  enlarged  his  estate ;  but  it  certainly  did  not  cut  down  the 
estate  to  less  than  had  been  decided  to  be  his,  in  Harris  v.  Ins. 
Co.,  supra,  under  the  act  of  1850.  This  was  followed  by  act 
of  April  1,  1863,  which  declared  the  true  intent  and  meaning 
of  the  act  of  1848  and  supplements  thereto,  to  be : — "  that  no 
judgment  obtained  against  the  husband  of  any  married  woman, 
before  or  during  marriage,  shall  bind  or  be  a  lien  upon  her  real 
estate,  or  upon  any  interest  the  husband  may  be  entitled  to 
therein,  as  tenant  by  the  curtesy."    The  next  legislation  on  the 


Digitized  by 


Google 


COMMISSIONERS,  Appellants,  v.  POOR  DISTRICT.  123 

1895.]     -  Opinion  of  the  Court. 

subject  was  the  act  of  1887,  already  noticed,  and  this  court 
again,  in  Teacle*s  Estate,  and  Bi-amberry's  Estate,  supm,  held, 
notwithstanding  the  sweeping  language  of  the  statute,  that  by 
virtue  of  the  marital  relation,  there  still  vested  in  the  husband 
an  estate  in  his  wife's  land.  The  argument,  that  estates  by  the 
curtesy  were  practically  destroyed,  or  at  least  suspended  during 
the  life  of  the  wife,  by  operation  of  the  acts  of  1848, 1850, 1865 
and  1863,  is  conclusively  answered  by  the  opinion  of  the  court, 
Agnbw,  J.,  in  Clarke's  Appeal,  79  Pa.  376,  where  the  whole 
question  is  fully  discussed,  and  the  conclusion  in  Harrison  v. 
Ins.  Co.,  supra,  as  to  the  effect  of  exempting  the  husband's  in- 
terest from  seizure  during  the  life  of  the  wife,  is  adopted ;  in 
the  language  of  that  opinion : — **  The  upshot  is  a  mere  stay  of 
execution,  not  an  annihilation  of  an  estate."  Further,  as  to 
the  act  of  1855,  it  was  pertinently  said,  the  whole  effect  was  to 
give  the  husband  an  alternative  election  to  take  the  same  estate 
the  law  would  give  him  as  against  her  will,  or  take  his  earlier 
estate  by  the  curtesy  in  the  whole  of  her  real  estate. 

So  that  it  is  settled,  that  neither  by  these  statutes,  nor  by  de- 
cisions interpreting  them,  has  the  existence  of  an  estate  by  the 
curtesy  been  annihilated ;  the  nature  of  the  estate,  whatever 
now  may  be  its  value,  is  the  same  as  declared  by  Gibson,  C.  J., 
in  Bank  v.  Stauffer,  10  Pa.  398;— "The  husband  indeed  be- 
comes seized  of  a  freehold  by  the  mairiage,  but  it  is  the  wife's 
freehold,  not  his,  insomuch  that  both  must  do  homage  for  it. 
....  But  after  issue  born,  he  has  a  fi*eehold  in  his  own  right 
....  and  the  wife  cannot  forfeit  it  for  treason.  .  •  .  He  is 
then  said  to  be  tenant  by  the  curtesy  initiate,  though  the  new 
character  of  the  interest  is  not  consummated  by  anything  less 
than  his  wife's  death.  As  then  the  defendant  had  an  independ- 
ent estate  in  his  wife's  land,  which  might  have  been  aliened 
by  his  separate  act,  it  was  bound  as  an  inchoate  one  by  the 
judgment  against  liim  for  his  separate  debt.  Were  it  necessary 
to  decide  whether  our  statute,  which  dispenses  with  the  birth 
of  issue  as  a  constituent  of  curtesy  consummate,  does  not  dis- 
pense with  it  also  as  a  constituent  of  curtesy  initiate,  there 
would  be  little  difficulty  in  maintaining  that  it  does." 

Starting,  then,  with  this  decision,  as  late  as  1849,  which  main- 
tains the  integrity  of  the  common  law  estate  by  the  curtesy,  and 
noting  the  steps  of  the  legislature  and  the  courts  in  dealing 


Digitized  by 


Google 


12i   COjMMISSIONERS,  AppeUants,  v.  POOR  DISTRICT. 

Opinion  of  the  Ck>art.  [169  L^a. 

with  it,  down  to  the  act  of  1893,  which  expressly  preserves 
it,  we  conclude,  that,  though  the  legislative  ax  has  lopped  off 
some  of  the  prominent  branches,  it  has  not  cut  down  the  tree ; 
the  mutilated  trunk  still  stands.  The  estate  is  no  longer  inde- 
pendent of  the  wife's ;  the  husband,  by  his  sepaitite  act,  cannot 
alien  it;  it  cannot  be  bound  by  the  lien  of  a  judgment  for  his 
separate  debt;  cannot  be  seized  on  execution  by  his  creditor; 
nevertheless,  it  still  exists  as  a  freehold  estate  in  the  husband, 
incapable  of  divestiture  during  the  wife's  life,  except  by  their 
joint  deed.  When  the  unity  of  person  is  ended  by  the  wife's 
death,  then  the  estate  becomes  consummate  in  the  husband, 
only  because  his  control  of  it  is  no  longer  hampei-ed  by  provi- 
sions necessary  to  the  wife's  enjoyment  of  her  estate. 

Nor  does  the  estate,  as  argued  by  appellee,  stand  upon  the 
same  plane  as  the  wife's  inchoate  right  of  dower ;  the  husband, 
in  a  degree,  has  the  present  enjoyment  of  the  initiate  estate 
during  the  life  of  the  wife,  which  she  cannot  divest  by  her  deed 
or  mortgage ;  either,  if  not  joined  in  by  the  husband,  is  an  ab- 
solute nullity ;  so  that,  by  no  deed  of  her  estate,  or  mortgage 
pledge  thereof,  can  she  defeat  his  duiing  her  life,  or  peril  his 
possession.  On  the  other  hand,  his  deed  to  a  purchaser  of  his 
own  land  will  support  ejectment,  and  dispossess  both  duiing 
his  life ;  his  mortgage  sued  out  to  judgment  and  sale,  will  di- 
vest her  dower,  so  as  to  bar  any  claim  by  her  after  his  death. 
Hence,  the  right  of  dower  and  estate  by  the  curtesy  are  not  of 
the  same  nature,  and  are  clearly  not  of  the  same  value. 

We  are  therefore  of  the  opinion,  that  by  the  terms  of  the 
act  of  1836,  which  declares  that  a  settlement  may  be  gained  in 
any  poor  district:  ^^By  any  person  who  shall  become  seized 
of  any  freehold  estate  within  such  district,  and  shall  dwell  upon 
the  same  for  one  whole  year,"  Wheeler  gained  a  settlement  in 
the  Poor  District  of  McKean  County ;  and  as  he  gained  none 
in  New  York  or  elsewhere,  after  he  left  McKean  county,  Jan- 
uary 20, 1892,  his  last  legal  settlement  was  the  Poor  District  of 
that  county ;  consequently,  the  burden  of  his  support  legally 
falls  upon  that  district. 

As  to  the  objection  of  appellee,  that  the  court  of  quarter 
sessions  of  McKean  county  is  without  jurisdiction  in  the  case 
preferred  in  the  petition,  we  think,  under  the  23d  section  of 
act  of  1838,  the  jurisdiction  is  clearly  conferred  upon  that  court. 
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It  dii-ects,  that: — "If  any  person  shall  come  out  of  any  .... 
district  in  this  commonwealth  into  any  other  district,  and  shall 
happen  to  faU  sick  ....  before  he  shall  have  gained  a  settle* 
ment  therein,  so  that  he  cannot  be  removed,  the  overseers  of 
such  district  shall  give  notice  as  soon  as  conveniently  may  be 
....  to  the  overseers  of  the  district  where  such  person  had 
last  gained  a  settlement  ....  and  if  they  shall  neglect  or  re- 
fuse to  pay  the  moneys  expended  for  the  use  of  such  poor  per- 
son and  take  order  for  relieving  and  maintaining^  him  .... 
in  eveiy  such  case  it  shall  be  the  duty  of  the  quarter  sessions 
where  such  poor  person  was  last  settled,  upon  complaint  to 
them  made,  to  compel  payment  by  such  ....  overseei-s  of  all 
Buch  suras  of  money  as  were  necessarily  expended  for  such  pur- 
pose iji  the  manner  directed  by  law  in  the  case  of  a  judgment 
against  overseers." 

The  provisions  of  this  section  are  applicable  to  the  facts  in 
this  case.  It  was  the  duty  of  Warren  county,  in  the  exigency, 
to  render  immediate  relief,  and  then  ascertain  and  fix  liability 
for  the  expenditure  on  the  district  of  the  poor  person's  last  legal 
settlement.  And  the  court  of  quarter  sessions  of  the  county 
wherein  was  the  alleged  last  legal  settlement  had  jurisdiction 
to  adjudicate  the  dispute.  And  according  to  the  almost  uniform 
practice  for  many  years,  the  quarter  sessions  has  adjudged  such 
cases.  As  is  said  by  Woodward,  J.,  in  delivering  the  opin- 
ion of  this  court,  Nippenose  Township  v.  the  Borough  of  Jersey 
Shore,  48  Pa.  402: — "Common  law  actions  in  pauper  cases 
ought  not  to  be  favored  ....  The  theory  of  the  poor  law  is, 
that  the  quarter  sessions  are  to  administer  it.  It  was  intended 
to  be  a  system,  which,  with  the  aid  of  that  court,  should  exe- 
cute itself,  and  work  out  its  own  results,  without  calling  in  the 
aid  of  the  common  law." 

The  contention  of  appellee's  counsel,  that  the  act  of  June  8, 
1898,  which  provides,  "That  the  several  courts  of  common 
pleas  shall,  within  their  respective  counties,  have  the  power  to 
issue  writs  of  mandamus  to  all  officers  and  magistrates  elected 
or  appointed  within  their  respective  counties,"  takes  from  the 
quarter  sessions  the  power  to  issue  orders  under  the  poor 
laws,  cannot  be  sustained.  It  neither  expressly  nor  by  impli- 
cation repeals  the  jurisdiction  so  plainly  conferred  upon  the 
quarter  sessions  by  the  28d  section  of  the  act  of  1883,  to  make 
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an  order  upon  respondents,  and  enforce  the  same.  That  the 
petitioners  pray  for  a  mandamus  instead  of  an  order,  as  named 
in  the  act,  is  unimportant ;  both  are  commands,  and  although, 
by  long  legal  use  the  word  mandamus  has  acquired  a  technical 
signification,  restricted  to  those  cases  only  where  there  is  no 
other  remedy,  the  facts  set  out  in  the  complaint  show,  that  the 
petitioners  used  the  word  in  its  ordinary  signification ;  that  is, 
they  prayed  the  court  to  command  or  order  the  Poor  District 
of  McKean  county  to  pay  the  bill. 

The  decree  of  the  court  below  discharging  the  rule  is  reversed, 
and  it  is  now  ordered  an<J  decreed,  that  the  Directors  of  the 
Poor  of  McKean  County  Poor  District,  respondents,  pay  to  the 
Commissioners  of  the  Rouse  Estate,  plaintiffs,  the  sum  of  one 
hundred  and  eight  doUara  and  fifty  cents ;  it  is  further  ordered, 
that  appellees  pay  the  costs  in  the  court  below  and  on  this  ap- 
peal. 


J.  C.  Dicken,  Appellant,  v.  David  Winters  and  Daniel 

Winters. 

Replevin— Coniraci — Evidence—  Competency  of  wUne$9, 
Oil  the  17th  of  November,  1892,  R.  confessed  judgment  to  his  wife, 
upon  which  execution  was  issued  and  the  personal  property  of  R.  seized 
and  sold  by  the  sheriff.  Among  the  property  thus  sold  was  a  pair  of  bay 
hoi'ses,  wagon  and  harness.  Plaintiff;  who  was  attorney  for  Mrs.  R.  in 
the  writ,  attended  the  sale,  bid  in  the  property  for  his  client  and  paid  the 
sheriff  for  the  same,  sometime  subsequently  taking  fi*om  Mra.  R.  as  secu- 
rity for  his  advances,  a  bill  of  sale  of  all  the  property  purchased  for  her. 
There  was  evidence  tending  to  show  that  M.,  an  employee  of  R.,  had  been 
dnving  this  team  for  some  years  before  the  sale,  and  desired  to  become 
the  owner  ;  that  Mrs.  R.  favored  this  disposition  of  it ;  that  M.  attended 
the  sheriff  sale,  and  bid  the  price  at  which  it  was  knocked  down,  but,  by 
nn  aiTangement  with  Mrs.  R.,  it  was  returned  as  sold  to  her;  that  before 
the  date  of  the  bill  of  sale  to  plaintiff  she  agreed  with  M.  that  he  should 
take  the  team  at  his  bid,  and  pay  for  it  as  fast  as  he  could  out  of  the  haul- 
ing he  expected  to  do ;  that  in  pursuance  of  this  agreement,  M.  took  pos- 
session and  thereafter  paid  a  considerable  part  of  the  price  in  hauling  for 
plaintiff,  as  agent  for  Mrs.  R.,  and  continued  in  possession  of  the  team  for 
seven  months  afterwards,  when  he  suddenly  died.  At  the  time  of  his 
deatlt  and  for  about  three  months  before,  he  had  kept  the  horses  in  the 
stable  of  defendants,  for  whom  at  times  he  did  hauling.  After  M.^s  death, 
plaintiff  made  demand  on  defendants  for  the  horses,  which  was  refused. 
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and  thereupon  he  issued  a  writ  of  replevin.  Held,  (1)  that  plaintiff  was 
incompetent  to  testify  to  a  parol  agreement  between  him  and  M. ;  (2)  that 
evidence  on  the  part  of  defendants  that  Mi*s.  R.  or  her  agent  exercised 
acts  of  ownership  over  the  other  personal  property  was  admissible  to  show 
that  no  real  ti*ansfer  to  plaintiff  had  been  made ;  (3)  that  the  incompe- 
tency of  the  widow  of  M.  must  be  determined  by  what  she  attempted  to 
testify  to,  and  not  because  she  was  the  widow  of  a  deceased  party  in 
interest,  and  she  was  competent  to  prove  her  husband's  handwriting; 
(4)  that  replevin  could  not  be  maintained  against  defendants  as  bailees 
of  M.,  but  the  proper  remedy  was  on  the  contract  for  the  price  of  the  team. 

Argued  Nov.  2,  1894.  Appeal  No.  231,  Oct.  T.,  1894,  by 
plaintiff,  from  judgment  of  common  pleas  No.  2  of  Allegheny 
county,  Oct.  T.,  1893,  No.  119,  on  verdict  for  defendants. 
Before  Green,  Williams,  Mitchell,  Dean  and  Fell,  JJ. 
AfiBrmed. 

Action  of  i-eplevin  to  recover  possession  of  a  team  of  horses. 
Before  Maoee,  J. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Supreme 
Court. 

At  the  trial,  J.  C.  Dicken,  the  plaintiff,  being  upon  the 
stand,  his  counsel  offei'ed  to  prove  by  him  that  "  Mr.  Martin 
desired  to  have  the  use  of  the  horses,  and  I  made  an  arrange- 
ment with  Mr.  Martin  that  he  might  have  the  use  of  the  horses 
in  consideration  of  feeding  them,  shoeing  them  and  taking  care 
of  tliem." 

Counsel  for  defendants  objected  to  the  competency  of  the 
witness  to  testify  to  anything  that  occurred  before  the  death  of 
Mr.  Martin  between  the  witness  and  Mr.  Martin,  as  affecting 
the  title  to  this  property  as  between  Mr.  Martin  and  the  wit- 
ness. Objection  sustained,  exception  noted  for  plaintiff  and 
bill  sealed.  [1] 

Ellen  J.  Rynd,  sworn  on  behalf  of  plaintiff.  Counsel  for 
defendants  asked  on  cross-examination  :  "  Q.  What  became  of 
the  horses  you  sent  to  Kensington,  the  ones  you  purchased  here 
and  sent  to  Kensington  ?  "  Objected  to  by  plaintiff.  Objec- 
tion overruled,  exception  noted  for  plaintiff  and  bill  sealed. 
"  A.  My  attorney  sold  these  horses  to  a  gentleman  here  by  the 
name  of  Mr.  Steen."  [2]  "Q.  What  did  you  do  with  the 
horses?"  Objected  to  by  plaintiff's  counsel  because  these  are 
not  the  horses  in  controveray,  and  it  is  immaterial  what  she 
did  with  them. 
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Counsel  for  defendants  propose  to  show  that  there  is  a  bill 
of  sale  under  which  Mr.  Dicken  claims  that  he  owns  all  the 
horses  bought  at  this  sale  ;  it  is  in  evidence  that  two  months 
after  that  Mrs.  Rynd  herself  told  him  to  send  two  of  those 
horses  up  to  her  farm,  and  he  sent  them.  Objection  overruled 
and  exception  noted  for  plaintiff  and  bill  sealed.  ^^  A.  I  sold 
them."  [3] 

By  Mr.  Day,  counsel  for  plaintiff:  *'Q.  I  will  read  this  bill 
of  sale  to  i-efresh  your  memory.  (Mr.  Day  reads  Exhibit  No.  2.) 
Now  I  ask  the  question,  after  this  sale  was  made,  if  you  had 
no  further  interest  in  any  of  the  material  after  that  time,  or  in 
the  results  of  the  disposal  of  it  arising  from  the  disposition  of 
it?*'  Objected  to  by  plaintiff's  counsel  as  irrelevant  and  in- 
competent Objection  oveiTuled,  exception  noted  for  plaintiff 
and  bill  sealed.  ^^  A.  I  think  that  I  am  interested  in  the  result 
of  the  sale."  [4]* 

C.  H.  Noble,  a  witness  on  behalf  of  plaintiff,  was  asked  on 
cross-examination:  "Q.  Where  was  Mr.  Rynd  at  that  time?" 
Objected  to  as  immaterial.  "  Q.  Well,  Mr.  Rynd  wasn't  in  the 
city,  was  he  ?  "  Objection  overruled,  exception  noted  for  plain- 
tiff and  bill  sealed.  [5] 

Counsel  for  plaintiff  offered  in  evidence  Exhibits  Nos.  1,  2 
and  8. 

Counsel  for  defendant  objected  to  Exhibit  No.  3,  for  the  same 
reasons  as  stated  at  the  time  it  was  identified. 

Objection  to  Exhibit  No.  3  sustained,  exception  noted  for 
plaintiff  and  bill  sealed.  [6] 

Mrs.  Jennie  Martin,  a  witness  called  by  defendants,  was  asked 
in  her  examination  in  chief :  "  Q.  Mrs.  Martin,  do  you  know 
anything  about  his  having  bought  a  team  of  horses,  a  wagon 
and  harness  from  Mrs.  Rynd?  "  Objected  to,  for  the  reason  that 
it  is  not  competent  to  contradict  the  sheriff's  written  bill  of 
sale ;  further  than  that,  that  this  witness  being  the  widow  of 
Robei-t  Martin,  deceased,  being  the  assignee  in  law  of  Robert 
Mai-tin,  is  not  a  competent  witness. 

By  the  Court:  *' She  cannot  answer  that — not  what  he  said. 
The  objection  as  to  the  incompetency  of  the  witness  is  over- 
ruled, exception  noted  for  plaintiff  and  bill  sealed."  [7] 

Counsel  for  defendants  offered  in  evidence  Exhibit  A. 

Plaintiff  objected  that  the  account  is  not  a  proper  subject 
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for  a  book  of  original  entry ;  that  this  is  not  a  book  of  original 
entry ;  that  the  witness  has  not  testified  that  she  saw  Robert 
Martin  make  the  entries  in  this  book  from  day  to  day ;  that  it  is 
not  competent  to  introduce  these  declarations  of  Robert  Martin 
against  the  plaintiff  in  this  case,  Robert  Martin  being  dead  and 
the  plaintiff  having  been  excluded  as  a  witness;  further  than 
that,  that  this  does  not  show  or  tend  to  show  the  purchase  of 
these  horses  from  Ellen  J.  Rynd ;  that  it  is  an  account,  if  at 
all,  between  Mr.  Noble  and  somebody  named  Dicken — whether 
J.  Charles  Dicken  or  not  does  not  appear,  or  what  Noble  does 
not  appear ;  that  the  account  is  unintelligible  and  no  sum  of 
indebtedness  is  thereon  given,  and  it  would  be  utterly  impos- 
sible for  the  jury  to  understand  what  the  account  means  if  it 
means  anything  at  all.  It  is  further  objected  to  as  incompetent 
and  irrelevant  in  this  case  because  the  plaintiff's  case  as  made 
out  is  that  Robert  Martin  was  to  have  the  use  of  this  team, 
provided  he  paid  for  the  keeping  and  shoeing  of  the  hoi*ses,  and 
that  he  had  made  considerable  sums  of  money,  as  testified  by 
Mr.  Noble  on  the  stand,  for  the  hire  of  these  horses. 

Objection  overruled,  exception  noted  for  plaintiff  and  bill 
sealed.  [8] 
Counsel  for  defendants  renewed  the  offer  of  Exhibits  B  and  C. 
Objected  to  for  all  the  foregoing  reasons,  except  as  to  the 
matter  of  proof,  viz :  that  Mrs.  Rynd  and  Mr.  Dicken  had  no 
notice  of  these  insurance  policies  being  taken  out ;  that  there 
is  no  proof  that  Robert  Martin  ever  claimed  title  to  these  hoi*ses, 
or  made  a  purchase  of  them  from  Mr.  Dicken  or  Mrs.  Rynd ; 
that  they  do  not  tend  to  prove  the  ownership  in  Robert  Martin, 
or  purchiise,  and  that  the  testimony  is  incompetent,  irrelevant 
and  immaterial. 

Objection  overruled,  exception  noted  for  plaintiff  and  bill 
sealed.  [9] 

David  Winters,  one  of  the  defendants,  being  on  the  stand, 
was  asked :  "  Q.  Who  did  you  have  an  aiTangement  with,  if 
anybody?"  Objected  to  by  plaintiff.  Objection  overruled, 
exception  noted  for  plaintiff  and  bill  sealed.  "A.  I  had  ar- 
ranged with  Mr.  Martin  about  the  horses ;  he  told  me  about 
working  down  there."  [10] 

©•  W.  Brown,  a  witness  on  behalf  of  defendants,  was  asked : 
"Q.  Did  you  have  any  convei*sation  with  Mr.  Noble  in  regard 
Vol.  clxix— 9 
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to  these  horses  with  Mr.  Rynd,  and  if  so,  what  did  he  tell  you  ?  " 
Objected  to  by  plaintiff.  Objection  overruled,  exception  noted 
for  plaintiff  and  bill  sealed.  "  A.  He  said  he  had  been  to  see 
Mr.  Rynd  and  he  inquired  about  Mr.  Rynd's  health,  and  he 
said  that  Mr.  Rynd  asked  him  if  Bob  had  got  the  team — '  Bob,' 
that  was  the  way  he  always  called  Mr.  Martin — and  Mr.  Noble 
said  that  he  told  him  that  he  had,  and  Mr.  Rynd  expressed 
satisfaction  at  that  and  was  veiy  glad  of  it."  [11] 

Joseph  Careon,  a  witness  on  behalf  of  defendants,  was  asked  : 
*'  Q.  Do  you  know  who  those  hoi-ses  were  bought  in  for  at  that 
sale?"  Objected  to.  "A.  I  do.  Q.  Who  do  you  know  it 
from?  A.  I  know  it  from  Martin  and  Mr.  Noble  and  Mr. 
Brown,  and  those  that  were  associated  with  him  in  their  work 
around  the  place.  Q.  You  know  it  from  Mr.  Noble,  Mr.  Martin 
and  Mr.  Brown,  who  was  clerking  there  at  the  time.  Now  I 
will  ask  the  question  ;  don't  answer  it  until  you  hear  from  me : 
Knowing  that  fact,  who  were  they  bought  in  for?"  Objected 
to  because  the  sheriff's  record  is  the  best  evidence  of  who  they 
were  bought  for.  Objection  overruled,  exception  noted  for 
plaintiff  and  bill  sealed.  "Q.  Who  were  they  bought  in  for? 
A.  They  were  bought  in  for  Mr.  Martin ;  he  bid  on  them  him- 
self at  the  sale,  and  they  were  charged  to  the  plaintiff." 

By  the  Court:  "Q.  Was  it  on  Mr.  Martin's  bid  that  they 
were  knocked  down?  A.  I  think  so;  I  wouldn't  be  positive 
about  that ;  but  I  know  the  word  was  said,  charge  those  to  the 
plaintiff,  at  that  time,  and  the  sheiiffs  clerk  charged  them  to 
the  plaintiff  at  that  time."  [12] 

By  Mr.  Day :  "  The  purpose  of  this  offer  is  this :  Mrs.  Rynd 
has  testified  and  shown  here  in  evidence  a  transfer  and  sale  of 
all  her  property,  on  January  30,  1893,  that  she  had  purchased 
at  the  sheriff's  sale  of  B.  F.  Rynd,  on  Irvin  avenue,  in  Alle- 
gheny, including  the  leasehold  of  those  pi-emises,  wagons,  lum- 
ber and  leasehold  of  premises  on  Irvin  avenue ;  now  I  want  to 
say  that  she  still  held  on  and  had  an  interest  in  the  same,  in  this 
very  material  that  she  had  conveyed  to  Mr.  Dicken,  notwith- 
standing Mr.  Dicken  says  that  this  sale  was  made  to  him  and 
the  transfer  was  made  to  him.  I  offer  this  paper  for  the  pur- 
pose of  showing  that  Mrs.  Rynd  herself,  on  the  14th  day  of 
February,  1894,  sold  and  assigned  this  very  lease  to  William 
Creese  &  Co.,  limited.     This,  for  the  purpose  of  showing  this 
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titi|)sfer  to  Mr.  Dicken  is  without  consideration  and  of  no  ef- 
fect as  to  evidence  in  this  case." 

Objected  to  as  incompetent  and  immaterial. 

By  Mr.  Day :  "  And  further  for  the  purpose,  I  may  add,  of 
contradicting  Mr.  Dicken  and  Mrs.  Ryiid  in  the  statements  they 
made." 

"  Objection  overruled,  exception  noted  for  plaintiff  and  bill 
sealed."  [13] 

Alexander  Boyer,  a  witness  on  behalf  of  defendants,  wiis 
asked :  "  Q.  What,  if  anything,  was  said  that  evening  by  Mr. 
Noble  in  regard  to  those  hoi-ses  ?  " 

By  Mr.  Hall:  "Q.  Was  Mr.  Dicken  there?  A.  No,  sir.'' 
By  Mr.  Hall :  "  If  Mr.  Dicken  was  there,  we  object." 

Objection  overruled,  exception  noted  for  plaintiff  and  bill 
sealed.  [14] 

Plaintiff  presented  the  following  point: 

"Under  all  the  evidence  the  verdict  should  be  for  the  plain- 
tiff.   , Answer :  This  point  I  refuse."  [15] 

The  points  presented  by  the  defendants  were  as  follows : 

1.  "  If  the  jury  believe  from  the  evidence  that  the  horses, 
wagon  and  harness  in  question  were  bid  in  at  the  sheriff's  sale 
of  the  property  of  B.  F.  Rynd,  on  December  17, 1892,  by  J.  C. 
Dicken,  as  attorney  and  agent  of  Mrs.  Ellen  Rynd,  for  Robert 
Martin,  and  the  horses,  wagon  and  harness  were  delivered  into 
the  possession  of  Robert  Martin,  in  pursuance  of  that  arrange- 
ment, then,  although  the  purchase  money  had  not  been  fully 
paid  for  the  same,  at  the  time  of  the  death  of  Robert  Martin, 
the  plaintiff  cannot  maintain  this  action  and  the  verdict  should 
be  for  the  defendant.     Answer :  This  point  is  affirmed."  [16] 

3.  "  If  the  jury  believe  from  the  evidence  that  Robert  Martin 
purchased  the  horses,  wagon  and  harness,  and  the  same  were 
delivered  into  his  possession  prior  to  the  claim  of  ownei-ship  by 
J.  C.  Dicken,  to  wit :  Januaiy  80,  1898,  and  he  retained  the 
same  until  his  death,  that,  although  Robert  Martin  did  not  pay 

the  purchase  money  for  the  same,  the  plaintiff  (that  would  be 

Mr.  Dicken)  cannot  maintain  this  action  of  replevin  and  the 

verdict  should  be  for  the  defendants.    Answer:  This  point  is 

affirmed."  [17] 
4.  "If  the  jury  believe  from  the  evidence  that  Robert  Martin 

purchased  the  horees,  wagon  and  harness  from  Ellen  J.  Rynd, 
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through  either  C.  H.  Noble  or  J.  C.  Dicken,  her  attorneys  and 
agents,  prior  to  January  30, 1893,  and  possession  of  the  same 
was  given  to  Robert  Martin  prior  to  said  date,  and  he  kept  pos- 
session of  the  same  until  July,  1893,  the  time  of  his  death,  then 
J.  C.  Dicken,  who  does  not  claim  title  until  said  January  30, 
1893,  cannot  maintain  this  action  of  replevin  and  the  verdict 
should  be  for  the  defendants.  An9wer :  This  point  is  affirm- 
ed.'' [18] 

Plaintiff  excepted  to  the  general  charge  of  the  court,  and  bill 
sealed.  [19] 

Verdict  and  judgment  for  defendants. 

Urrors  assiffned  were  (1-15)  rulings  on  testimony ;  (IS- 
IS) answers  to  points  as  above,  quoting  them  ;  (19)  charge  of 
court. 

J.  Charles  Dicken  and  William  M.  Hall,  Jr.,,  William  C. 
Dicken  with  him,  for  appellant. 

21  WalUr  Day^  for  appellee,  cited,  Harris  v.  Smith,  3  S.  & 
R.  20. 

Opinion  by  Mk.  Justice  Dean,  July  18, 1895 : 
One  B.  F.  Rynd,  a  lumber  dealer  in  Allegheny,  being  owner 
of  a  large  amount  of  personal  property,  on  17th  of  November, 
1892,  confessed  judgment  to  his  wife,  Ellen  J.  Rynd,  for  over 
$8,000.  Execution  was  issued  on  the  judgment,  and  the  per- 
sonal property  of  Rynd  seized  and  sold  by  the  sheriff.  Among 
the  property  thus  sold  were  a  pair  of  bay  horses,  wagon  and 
harness.  Mr.  J.  C.  Dicken,  attorney  for  Mi's.  Rynd  in  the 
writ,  attended  the  sale,  and  from  the  sheriff's  return  was  the 
purchaser  for  his  client  of  the  bay  horses,  wagon  and  harness, 
along  with  considei-able  other  property,  for  all  of  which  he  paid 
the  sheriff.  Mr.  Dicken  having  advanced  for  his  client  a  con- 
siderable sum  of  money  in  the  purchases  for  her  of  her  hus- 
band's property,  both  in  Allegheny  and  Westmoreland  counties, 
on  30th  of  January,  1893,  he  alleged  he  took  from  her,  as 
security  for  his  advances,  a  bill  of  sale  of  all  the  property  pur- 
chased by  him.  This  bill  does  not  specifically  mention  this 
pair  of  horses  and  wagon,  but  does  state,  that  it  includes  all 
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the  property  purchased  by  him  for  Mrs.  Rynd  at  the  time  and 
place  the  team  was  sold.  So  far  as  shown  by  the  sheriff's  return 
and  this  bill  of  sale,  the  team  is  the  property  of  Mr.  Dicken. 
Bat  there  was  evidence  tending  to  show,  that  one  Robert  Mar- 
tin, an  employee  of  Rynd,  had  been  driving  this  team  for  some 
years  before  the  sale  for  Mr.  Rynd,  and  desired  to  become  the 
owner;  that  Mi-s.  Rynd  favored  this  disposition  of  it;  that 
Martin  attended  the  sheriff's  sale,  and  bid  the  price  at  which 
it  was  knocked  down,  but,  by  an  arrangement  with  Mi's.  Rynd, 
it  was  returned  as  sold  to  her ;  further,  that  soon  after,  and 
before  the  date  of  bill  of  sale  to  Dicken,  she  agreed  with  Mar- 
tin he  should  take  the  team  at  his  bid,  and  pay  for  it  as  fast 
as  he  could  out  of  the  hauling  he  expected  to  do ;  that  in  pur- 
suance of  this  agreement  Martin  took  possession,  and  there- 
after paid  a  considerable  part  of  the  price  in  hauling  to  Dicken, 
as  agent  for  Mrs.  Rynd.  Martin  continued  in  possession  of 
the  team  for  seven  months  afterwards,  when  he  died  suddenly. 
At  the  time  of  his  death,  and  for  about  three  months  before, 
he  bad  kept  the  hoi-ses  in  the  stable  of  defendants,  for  whom 
at  times  he  did  hauling.  A  few  days  after  Martin's  death, 
plaintiff  made  demand  on  defendants  for  the  horses ;  this  was 
refused,  and  thereupon  plaintiff  issued  a  writ  of  replevin ;  de- 
fendants claimed  the  property  as  bailees  of  Martin,  and  gave  a 
property  bond ;  the  is^ue,  as  made  up  by  the  pleadings,  was  to 
determine  whether  Dicken  or  Martin  was  the  owner.  The 
comt  submitted  that  question  to  the  jury  on  the  evidence ; 
there  was  a  verdict  and  judgment  for  defendants,  and  plaintiff 
brings  this  appeal,  prefeiTing  nineteen  assignments  of  error  to 
the  charge  of  the  court  and  rulings  on  offei-s  of  evidence. 

1.  The  plaintiff  himself  offered  to  testify  to  a  parol  agree- 
ment between  him  and  Martin.  This  was  objected  to,  because 
Martin,  of  whom  defendants  claimed  to  be  bailees,  was  dead. 
The  witness  was  not  competent;  he  was  the  adverse  claimant 
of  record ;  Martin's  right  of  possession  had  passed  to  defend- 
ants by  his  act ;  whatever  may  have  been  the  character  of  that 
possession,  whether  that  of  a  purchaser  from  or  as  a  mere  bailee 
of  plaintiff,  the  very  question  in  dispute  would  be  determined 
by  the  terms  of  a  verbal  contract  to  which  the  survivor,  Dicken, 
alone  offered  to  testify. 

2,  3  and  4.     The  plaintiff  claimed  possession  of  the  team 
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under  a  bill  of  sale  from  Mrs.  Rynd,  dated  18th  of  Januaiy, 
1898;  the  defendants,  under  an  absolute  sale  to  Martin  by  her 
on  17th  December,  1892.  The  bill  of  sale  to  plaintiff  embraced, 
as  he  claimed,  not  only  this  team,  but  othei*s,  and  much  other 
personal  property.  The  defendants  offered  evidence  tending 
to  show  that  after  the  30th  of  January,  Mrs.  Rynd  treated  the 
propei-ty,  still,  as  her  own,  by  moving  and  disposing  of  it ;  this 
for  the  purpose  of  showing  that  there  was  no  real  tmnsfer  of 
property  to  plaintiff,  and  that  he  had  no  right  of  possession, 
which  made  defendants  guilty — as  to  him — of  a  tortious  de- 
tention of  this  team.  If  defendants  could  have  shown  that 
they  did  not  wrongfully  detain  Dicken's  team,  then  he  suffered 
no  damage,  and  could  not  recover.  The  evidence  was  admis- 
sible. 

5.  Defendants  offered  evidence  of  declarations  of  C.  H.  Noble. 
It  was  not  denied  that  he  was  the  brother  of  Mra.  Rynd,  and 
within  certain  limits,  by  her  authorit)%  acted  both  as  her  agent 
and  agent  for  plaintiff  in  this  and  other  business  tmnsactions. 
What,  as  agent,  he  said  in  the  management  of  this  transaction 
with  Martin  and  defendants,  was  evidence,  and  there  was  no 
error  in  admitting  it. 

6.  Plaintiff  offered  a  bill  for  feed  made  out  by  Levi  and  Sons, 
which  was  properly  rejected.  It  was  not  made  out  against 
Dicken,  but  against  Mi's.  Rynd  and  Noble,  her  brother,  and 
antedated  the  bill  of  sale  to  Dicken.  It  was  wholly  iri-elevant, 
because  it  tended  to  prove  nothing  one  way  or  the  other. 

7.  The  widow  of  Martin  was  called  to  the  stand ;  the  plain- 
tiff objected  to  her  as  incompetent ;  this  objection  was  not  sus- 
tained, the  court  correctly  holding,  that  her  incompetency  must 
be  detei-mined  by  what  she  attempted  to  testify  to,  and  not  be- 
cause she  was  the  widow  of  a  deceased  party  in  interest.  She 
was  not  permitted  to  testify  to  any  declaration  of  her  husband ; 
she  did  state,  her  husband  had  this  team  in  his  possession  at 
his  death  and  for  months  before ;  but  this  did  plaintiff  no  harm, 
because  he  had  averred  and  proved  it  before  she  was  called  to 
the  stand ;  he  alleged  it  was  a  bailment  or  conditional  sale  to 
Martin ;  Mi-s.  Mai'tin  was  not  permitted  to  testify  to  the  con- 
trary. 

8  and  9.  Martin  was  an  illiterate  teamster ;  he  had,  in  his 
rude  way,  kept  a  memorandum  of  work  done  for  J.  Charles 
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Dicken  and  Charles  Noble ;  on  the  inside  cover  it  was  headed : 
"Bob  Martin's  time  book,"  and  showed,  day  by  day,  with  dates 
and  day  of  the  week,  from  Januar}%  1893,  to  April  of  the  same 
year,  hauling  and  work  done  to  the  amount  of  $203.     The  de- 
fendants had  offered  evideuce,  tending  to  show  that  he  was  to 
pay  Mi's.  Rynd  for  the  team  by  hauling  with  it ;  Dicken  was 
her  agent  and  attorney ;  Noble  was  her  agent ;  defendants  of- 
fered to  prove  by  Martin's  widow,  that  this  book  was  in  his 
house  when  he  died ;  that  it  was  in  her  husband's  handwriting, 
and  that  she  had  seen  him  write  in  it.     The  book  was  then 
offered,  and  admitted  as  a  book  of  original  entries  tending  to 
establish  part  payment  under  Martin's  contract  with  Mi-s.  Rynd. 
It  was  objected  to,  because  the  charges  were  not  the  subject  of 
book  entiy,  and  further,  because  not  sufficiently  proven.     The 
charges  of  time  were  the  subjects  of  book  entry,  if  made  at  or 
about  the  time  the  work  was  done.     The  appeamnce  of  the 
book  itself  was  some  indication  of  the  method  of  keeping  it ; 
it  was  subject  to  the  inspection  of  the  court  in  the  first  instance, 
by  whom  it  could  have  been  excluded  if  suspicious  in  character, 
or  if  the  entries  wei-e  not  what  the  law  deemed  original  en- 
tries ;  if  admitted,  then  the  value  and  reliability  of  the  book 
as  a  book  of  original  entries  were  for  the  jury.     The  party  who 
made  the  entries  being  dead,  his  handwriting  could  be  proven 
by  his  widow.    The  fact  that  the  chai'ges  were  against  the  agents 
of  Mi's.  Rynd,  instead  of  against  her,  did  not  render  the  book 
inadmissible ;  that  was  a  fact  wholly  for  the  juiy  in  determin- 
ing the  weight  to  be  given  to  it.     Under  the  circumstances, 
there  was  no  error  in  admitting  the  book. 

9.  The  same  witness.  Mis.  Martin,  testified  that  two  policies 
in  a  Live  Stock  Insurance  Company,  issued  to  Robert  Martin 
on  two  geldings,  "  Dick  "  and  "  Ben,"  were  in  the  possession 
of  her  husband  when  he  died ;  this  was  followed  by  the  testi- 
mony of  the  insurance  agent  that  he  delivered  the  policies  to 
Maiiin,  and  received  from  him  the  monthly  assessments.  The 
admission  of  the  policies  was  objected  to  by  plaintiff,  because 
there  was  no  evidence  that  either  he  or  Mi-s.  Rynd  had  any 
notice  that  they  bad  been  issued.  Of  themselves,  the  policies 
would  not  show  ownerahip  of  the  horses,  but  taken  in  connec- 
tion with  other  evidence  in  the  case,  especially  that  of  plaintiff 
offered  to  show  that  Martin  did  not  claim  the  horses  as  his 
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property,  they,  to  some  extent,  were  an  assertion  of  ownership 
in  the  horses,  as  opposed  to  a  mere  bailment,  as  plaintiff  claimed. 
We  think  the  court  was  right  in  admitting  it. 

10.  While  the  offer,  here^  was,  in  substance,  to  prove  decla- 
rations of  Martin  to  Winters,  which  were  not  admissible,  and 
the  objection  of  plaintiff  was  overruled,  yet,  when  the  witness 
testified,  he  was  not  permitted  to  make  any  objectionable  state- 
ment, except  one,  which  was  not  in  response  to  the  question 
put,  but  this  was  immediately  stricken  out  by  direction  of  the 
court.  While  the  ruling  at  first  was  error,  no  incompetent 
testimony  reached  the  jury  as  the  result  of  it,  and  plaintiff  was 
not  harmed. 

11.  This  assignment  is  based  on  this  incident:  Mr.  Rynd 
was  in  Philadelphia ;  Noble  went  to  see  him,  and  inquired  as 
to  his  health ;  Rynd  asked  if  ^^  Bob,"  meaning  Martin,  had  got 
the  team ;  Noble  said  he  had.  Rynd  said  he  was  very  glad  of 
it.  Defendants  then  proved  by  a  witness,  that  Noble,  on  his 
return,  repeated  this  conversation  to  him ;  plaintiff  objected  to 
any  evidence  of  Noble's  conversation  with  Rynd.  It  ought  to 
have  been  excluded,  if  for  no  other  reason,  than  because  it  was 
wholly  immaterial  what  Rynd  said  to  Noble ;  but  the  court 
admitted  it,  and  the  ruling  is  here  gravely  assigned  for  error. 
Both  plaintiff  and  defendants  proved  Martin  got  possession 
of  the  team  soon  after  the  sheriff's  sale,  and  kept  it  until  his 
death.  A  man  having  no  pecuniaiy  interest  in  the  matter 
said  he  was  glad  of  it.  The  palpable  inconsequence  of  this  as- 
signment calls  for  no  further  notice. 

13.  The  offer  of  the  assignment  of  the  lease  by  Mrs.  Rynd, 
after  the  date  of  the  bill  of  sale,  and  which  was  objected  to  by 
plaintiff,  was  admissible,  bec^se  it  tended  to  show  her  con- 
tinued ownership  in  and  control  over  the  property  embraced 
in  the  alleged  sale ;  besides,  the  evidence  affected  the  credi- 
bility as  witnesses  of  both  herself  and  Dicken. 

14.  Noble,  the  brother  of  Mrs.  Rynd,  and  agent  for  her  and 
Dicken,  called  upon  Winters  the  evening  of  Martin's  death, 
and  directed  Winters  to  retain  the  horses,  as  Martin  had  not 
yet  paid  either  Mrs.  Rynd  or  Dicken  for  them.  Evidence  of 
this  was  objected  to  by  plaintiff,  because  Dicken  was  not  pres- 
ent ;  the  court  admitted  it ;  when  it  is  remembered,  that  from 
the  date  of  sheriff's  sale  down  to  the  commencement  of  the 
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suit.  Noble  was  acting  for  Dicken  and  Mi-s.  Rynd  in  this  busi- 
ness, the  relevancy  and  competency  of  this  testimony  are  so 
obvious  that  nothing  further  need  be  said  to  justify  the  ruling 
of  the  court. 

The  16th,  17th,  18th  and  19th  assignments  ai*e  to  the  charge 
generally,  and  answei-s  of  court  to  defendants'  points.  In  effect, 
the  points  asked  the  court  to  instruct  the  jury,  that  if  they  be- 
lieved from  the  evidence  the  property  was  purchased  by  Mrs. 
Rynd  at  sheriffs  sale  for  Martin,  under  an  agreement  that  he 
was  to  have  it  at  the  price  bid,  and  after  it  was  knocked  down, 
in  pursuance  of  this  agreement,  it  was  delivered  to  Martin,  and 
he  kept  possession  of  it  as  his  own  until  his  death,  then,  even 
though  he  had  not  paid  for  it  to  Mrs.  Rynd,  the  title  and  right 
of  possession  were  in  Martin,  and  replevin  could  not  be  main- 
tained against  his  bailees,  the  defendants.  The  court  affirmed 
the  points,  and  so  instructed  the  juiy  in  the  general  charge. 
This  is  clearly  the  law.  If  the  sale  to  Martin  was  absolute, 
and  possession  was  taken  by  him  in  pursuance  of  it,  the  plain- 
tiffs remedy  was  not  in  tort,  but  on  the  contract  for  the  price. 

15.  This  alleges  error,  because  the  court  refused  peremptory 
instruction  for  the  plaintiff.  What  we  have  already  said  dis- 
poses of  it. 

The  evidence  throughout  was  conflicting;  it  was  for  the  jury 
to  find  the  truth  from  it ;  the  court,  in  a  charge  entirely  impar- 
tial, submitted  it  to  them.  While  the  assignments  of  error  are 
many,  we  find  nothing  of  merit  in  any  of  them.  The  judgment 
is  affirmed  and  appeal  dismissed. 
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Llewellyn  Howell,  Philip  Howell,  Unas  Mathias,  hus- 
band of  Margaret  Mathias,  deceased.  Bertha  Mathias, 
of  lawful  age,  William  H.  Mathias,  Frank  S.  Mathias, 
minors,  and  having  Philip  Howell  as  their  guardian, 
all  three  being  children  and  heirs  of  Margaret  Mathias, 
who  died  since  suit  brought,  Adley  C.  Howell,  Martha 
Howell,  Samuel  W.  Howell  and  Francis  L.  Howell  v. 
Thomas  Mellon,  W.  L.  Scott  and  the  Youghiogheny 
River  Coal  Company. 

Parol  sales  of  real  estate — Parol  partUion^Emdence— Charge  of  court 
upon  testimony— Question  for  jury, 

A.,  by  his  last  will  and  testament,  devised  the  use  of  his  farm  to  his 
widow,  until  the  youngest  child  should  become  of  age,  and  directed  that 
it  should  then  be  sold.  He  gave  to  his  widow  the  right  to  elect  whether 
the  sale  should  take  place  at  the  time  designated  by  him  or  not  until  her 
death.  She  elected  that  it  should  remain  unsold  until  her  death.  Nine 
children  survived  the  testatoi',  and  they  elected  to  take  the  farm  as 
realty.  Ejectment  was  brought  by  the  children  of  J.,  one  of  the  sons  of 
the  testator,  who  claimed  title  as  the  devisees  of  L.,  another  of  the  sons  of 
the  testator.  In  support  of  their  title  the  plaintiffs  relied  upon  parol  sales 
alleged  to  have  been  made  in  1836  and  1837  by  the  children  of  the  testator 
txi  their  three  brothers,  J.,  L.  and  P.,  and  a  subsequent  parol  paitition  by 
which  the  land  in  controversy  became  the  property  of  L.,  under  whom  they 
claimed  to  have  Uie  title.  The  defendants  asseited  title  under  J.,  the  father 
of  the  plaintiffs,  who  claimed  to  be  the  owner  of  seven  eighths  of  the  land 
as  heir  at  law,  and  as  the  vendee  of  six  other  hell's  at  law  of  the  testator, 
and  by  whom  conveyances  of  their  title  were  made. 

The  defendants  had  been  in  possession  of  the  land  claiming  title  for 
foity  years,  and  plaintiffs  were  asserting  an  equitable  title,  of  which  the 
only  evidence  of  a  parol  contract  was  to  be  gathered  from  the  declarations 
of  the  parties  to  stmngera,  there  being  an  entire  absence  of  any  proof  of 
parol  contract  made  between  the  plaintiffs  and  the  other  heirs  for  a  pur- 
chase of  their  interest  or  shares  in  said  laud  at  an  agi*eed  price,  except 
the  interest  of  L.,  which  was  the  undivided  one  eighth  part,  and  the  undi- 
vided one  third  of  the  shares  of  S.  and  M.,  two  of  the  daughtei*s  of  the 
testator,  which  became  vested  in  L.,  whose  title  the  plaintiffs  held.  There 
was  also  no  direct  proof  of  the  parol  partition,  and  the  evidence  of  such 
paitition  having  been  made,  was  to  be  gathered  from  declarations  of  the 
parties,  and  was  wanting  in  definiteness  and  ceitainty.  The  tiial  judge 
instructed  the  jury  that  if  the  testimony  of  plaintiff  was  believed,  it  was 
sufficient  to  establish  the  parol  sale  and  the  parol  partition.  Held^  to  be 
error  in  that  the  charge  under  the  evidence  was  insufficient,  as  it  left  to 
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the  jury  only  tho  questioaof  the  credibility  of  the  witnesses.  The  court 
should  have  directed  the  attention  of  the  juiy  to  the  vague  and  unceitain 
character  of  the  testimony,  and  if  Ihey  failed  to  find  from  the  weight  of 
the  whole  evidence  that  such  agreements  were  made  as  claimed  by  the 
plaintiffs,  then  the  plaintiffs  could  only  recover  the  one  undivided  one 
eighth  and  the  one  undivided  one  third  of  the  shares  of  S.  and  M.,  from 
whom  they  held  conveyances. 

Argued  Nov.  6,  1894.  Appeal  No.  28,  Oct.  T.,  1894,  by 
defendants,  from  judgment  of  C.  P.  No.  2  of  Allegheny  Co., 
July  T.,  1891,  No.  666,  on  a  verdict  for  the  plaintiff.  Before 
Sterrett,  C.  J.,  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    Revei-sed. 

Equitable  ejectment  for  a  ti*act  of  coal  land  situate  in  Eliza- 
beth township,  Allegheny  county,  containing  64.68  acres.  Be- 
fo]-e  EwiNG,  P.  J. 

The  material  facts  of  this  case  will  be  found  in  the  charge  of 
the  tiial  judge  and  in  the  opinion  of  the  Supreme  Court. 

Llewellyn  Howell,  Sr.,  died  in  1828,  seized  of  a  large  tract  of 
land,  of  which  the  tract  in  controversy  is  a  part,  leaving  to  sur- 
vive him  his  widow,  Maiy,  and  nine  children  :  John,  Llewellyn, 
Andrew,  Philip,  James,  Sarah,  Martha,  Esther  and  Mary.  The 
material  part  of  his  will  is  as  follows : 

"  I  demise  and  bequeath  unto  my  loveing  wife  Mary,  all  my 
household  furniture,  likewise  all  my  pei-sonal  property  except 
the  stills  and  appendages  which  my  son  Lew  Ellen  is  to  have 
the  use  of  the  one  equal  half,  all  of  which  is  to  be  kept  or  dis- 
posed of  at  the  discretion  of  my  Executors  for  the  use  of  her- 
self and  family  during  state  of  her  widowhood  as  likewise  the 
use  of  the  farm  until  my  son  James  arrives  at  the  age  of  twenty- 
one  years.  Except  such  property  as  has  been  named  to  my 
children  yet  at  home  by  me  at  which  time  the  place  is  to  be 
sold  by  my  Executors  and  the  two  thirds  of  the  proceeds  to  be 
equally  devided  to  and  amongst  my  heirs  and  the  one  third  to 
be  at  intrist  foor  the  use  of  my  Sd.  wife,  but  if  in  the  opinion 
of  my  said  wife  such  sale  would  be  prejudicial  to  her  intrist 
she  may  detain  the  Sale  and  possess  the  land  by  paying  the 
two  thirds  of  the  rent  as  long  as  she  sees  Cause  or  during  state 
of  her  widowhood,  but  if  she  should  mary  she  only  to  have 
an  equal  part  with  one  of  the  children,  all  the  surplus  property 
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which  will  be  Remaining  at  the  death  of  my  said  wife  to  be 
sold  and  the  proceeds  Equally  Divided  to  and  Amongst  my 
children,  Together  with  the  proceeds  of  the  land  when  sold 
Except  what  of  my  children  as  have  already  goten  property 
which  is  to  be  Considered  out  of  their  part." 

The  widow  elected  that  the  farm  should  not  be  sold  during 
her  widowhood.  The  plaintiffs  claimed  that  John,  Philip  and 
Llewellyn,  Jr.,  had  purchased  by  parol  the  interests  of  the  other 
heirs,  and  elected  to  treat  the  property  thereafter  as  realty, 
and  made  an  amicable  partition  thereof  among  themselves; 
that  by  virtue  of  said  purchase  and  partition,  Llewellyn,  Jr., 
became  seized  in  fee  of  a  large  portion  of  said  tract  of  land, 
embracing,  inter  alia,  the  property  in  controvei*sy  ;  that  he  im- 
proved the  same  and  held  possession  thereof  for  many  yeara, 
and  up  to  the  time  of  his  death,  which  occurred  in  January, 
1851,  having  made  a  will  the  material  portion  of  which  is  as 
follows : 

"I  will  bequeath  unto  my  brother  Andrew  Howell  the  one 
undivided  half  parts  of  the  Farm  whereon  I  now  reside  Embrac- 
ing and  including  the  buildings  for  and  during  his  natural  life 
Subject  to  the  payment  of  the  hereinafter  bequests  and  also 
Subject  to  Mothers  dower.  And  then  I  will  and  devise  Same 
unto  his  children  them  their  heii*s  and  assigns  but  in  case  he 
the  Said  Andrew  Howell  Should  die  without  issue  then  in  that 
case  I  will  &  devise  the  Same  unto  my  brother  John  Howells 
children  to  them  their  heirs  and  assigns  Share  &  Share  alike. 
I  will  &  bequeath  unto  my  brother  James  Howell  the  one  un- 
divided North  half  of  the  farm  whereon  I  now  reside  Embmoing 
&  including  the  Mill  property  for  and  during  his  natural  life 
Subject  to  the  payment  of  the  hereinafter  named  bequests  and 
also  Subject  to  Mothers  dower  and  at  his  death  I  will  &  devise 
the  Same  unto  his  children  to  them  their  heirs  and  assigns 
Share  &  Share  alike.  And  in  consequence  of  the  bequests  that 
I  have  herein  made  to  Andrew  and  James  Howell  I  order  and 
direct  that  they  Shall  each  remise  &  releiise  unto  John  &  Philip 
Howell  all  manner  of  claim  or  claims  that  they  may  have  of  in 
or  to  the  Land  whereon  the  said  John  &  Philip  now  reside." 

They  also  claimed  that  Andrew  Howell  died  without  issue 
in  May,  1891,  and  that  John  Howell  died  in  August,  1894, 
leaving  surviving  him  the  following  named  children,  to  wit  : 
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Llewellyn,  Philip,  Margaret,  Adley  C,  Martha,  Samuel  W.,  and 
Fi-ances  L.,  who  are  the  plaintiffs  iii  this  case,  and  entitled  to 
the  premises  in  controversy  by  virtue  of  the  said  will  of  Llew- 
ellyn Howell,  Jr. 

The  defendants,  on  the  other  hand,  claimed  that  John,  one 
of  the  children  of  Llewellyn  Howell,  Sr.,  purchased  the  interests 
of  five  of  his  brothers  and  sisters  in  said  real  estate,  viz :  Esther, 
by  deed  dated  19th  of  April,  1852 ;  the  heira  of  Sarah  by  deed 
dated  14th  of  October,  1852 ;  Philip  by  deed  dated  Sept.  31, 
1852 ;  Martha  by  deed  dated  March  12, 1853 ;  Andrew  by  deed 
dated  Sept.  12,  1863  ;  and  that  John  thus  became  seized  of  six 
undivided  eighth  parts  or  shares,  including  his  own,  in  said 
land;  and  also  by  the  deed  of  Andrew  Howell,  he  obtained 
the  half  of  the  share  of  Llewellyn,  Jr.,  who  devised  his  share  to 
Andrew  and  James ;  that  in  an  action  of  ejectment  between 
James  and  Andrew  against  John  a  consentible  verdict  was  ren- 
dered, allotting  James  50  acres  of  said  land  of  which  Llewellyn, 
Sr,,  died  seized  as  and  for  his  share  in  the  will  of  his  father,  and 
half  share  in  the  will  of  his  brother  Llewellyn,  Jr.     They  further 
claimed  that  Maiy  Howell  i*emained  the  widow  of  Llewellyn,  Sr., 
until  her  death  in  1853,  retaining  possession  of  the  whole  farm 
under  the  provisions  of  the  will  until  the  marriage  of  her  son 
John,  when  she  assigned  part  of  it  to  his  use,  she  retaining  the 
residue  and  occupying  the  homestead  thereon  until  her  death  ; 
at  which  time  John  entered  into  sole  possession  of  the  farm, 
remaining  in  exclusive  possession  until  the  50  acres  thereof 
were  allotted  to  his  brother  James,  and  thereafter  continuing 
in  sole  and  exclusive   possession  of  the  estate  and  residue 
thereof  until  the  sale  made  by  him  to  Thomas  Mellon  of  all 
the  coal  and  part  of  the  surface  of  the  farm,  including  the  coal 
in  dispute  in  this  case,  by  a  deed  dated  Aug.  25,  1863 ;  that 
Thomas  Mellon  sold  the  same  to  William  L.  Scott,  one  of  the 
defendants,  by  a  deed  dated  March  22,  1881.      Defendants 
further  alleged  that  Thomas  Mellon,  under  whom  said  William 
L.  Scott  holds,  was  a  bona  fide  purchaser  in  fee  from  John 
Howell,  the  father  of  the  plaintiff,  for  a  valuable  consideration, 
and  without  any  notice  or  knowledge  of  the  alleged  title  set 
up  in  this  suit  by  the  plaintiffs  ;  and  that  said  Scott  was  a  bona 
fide  purchaser  from  Mellon  for  a  valuable  consideration,  with- 
out any  knowledge  of  said  alleged  claim ;  that  the  farm  of 
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which  Llewellyn,  Sr.,  died  seized  contained  less  than  160  acres 
for  mining  and  commercial  purposes,  and  less  than  100  acres, 
exclusive  of  the  50  acres  set  apart  to  James  Howell  by  said 
action  of  ejectment.  Defendants  also  denied  that  John,  Philip 
and  Llewellyn,  Jr.,  purchased  the  interests  of  the  other  heira  of 
Llewellyn,  Sr.,  and  made  an  amicable  settlement  among  them- 
selves, and  also  that  the  Youghiogheny  River  Coal  Company 
holds  under  said  Scott. 

At  the  trial  plaintiffs  offered  depositions  of  old  and  infirm 
witnesses  to  prove  that  they  had  heard  statements  made  by  the 
several  children  of  Llewellyn,  Sr.,  that  they  had  sold  out  their 
interests  to  their  three  brothera,  Llewellyn,  John  and  Philip, 
and  statements  made  by  Llewellyn,  John  and  Philip  that  they 
had  made  a  parol  partition,  and  that  Llewellyn  remained  in 
exclusive  possession  of  his  purpart  under  said  pai'ol  partition 
up  to  the  time  of  his  death ;  that  John  and  Llewellyn  had  pointed 
out  the  fence  which  marked  the  line  between  them.  All  this 
testimony  was  objected  to;  the  objections  were  overruled,  and 
bills  sealed  for  defendants.  [1-17] 

Defendants  offered  in  evidence  the  will  of  Mary  Howell,  to 
be  followed  by  proof  that  she  claimed  to  have  bought  Llewel- 
lyn, Jr/s,  interest  in  the  land  to  counteract  testimony  of  John 
Woods  to  the  effect  that  Llewellyn  was  an  owner  beyond  the 
extent  of  his  own  share  under  his  father's  will ;  also  agree- 
ment between  James  Howell  with  R.  and  S.  Woods  dated  No- 
vember 23,  1864,  for  his  interest  in  the  land ;  testimony  of 
Thomas  Mellon  to  show  that  John,  vendor,  was  in  possession 
when  Mellon  purchased,  and  the  explanations  of  John  to  said 
Mellon  regarding  the  absence  of  title  in  writing  for  Llewel- 
lyn, Jr.'s,  individual  share ;  testimony  of  witnesses  who  were 
present  at  the  action  of  ejectment  between  James  and  Andrew 
Howell  and  John  Howell,  and  the  statements  and  declarations 
made  by  the  parties  themselves  on  the  witness  stand.  This  tes- 
timony was  objected  to  by  the  plaintiffs  ;  the  objection  sustained 
by  the  court  and  bill  sealed  for  defendants.  [18-22] 

The  court  charged  the  jury  as  follows  : 

"  The  plaintiffs  in  this  case  are  seven  children  of  John  How- 
ell. They  claim,  not  through  their  father,  John  Howell,  but 
they  claim  by  virtue  of  the  will  of  their  uncle,  Llewellyn  How- 
ell, Jr.,  who  died  in  1851,  and  devised  land  as  follows : 
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"*I  will  and  bequeath  unto  my  brother,  Andrew  Howell, 
the  undivided  one-half  part  of  the  farm  whereon  I  now  reside, 
embracing  and  including  the  buildings,  for  and  during  his  natu- 
ral life,  subject  to  the  payment  of  the  hereinafter  bequests  ;  and 
subject  to  mother's  dower;  and  then,  I  will  and  devise  the  same 
unto  his  children,  them,  their  heirs  and  assigns ;  but  in  case  he, 
the  said  Andrew  Howell,  should  die  without  issue,  then,  in  that 
case,  I  will  and  devise  the  same  unto  my  brother  John  Howell's 
children,  to  them,  their  heirs  and  assigns,  share  and  share  alike.' 
And  then  he  devises  to  his  brother,  '  James  Howell,  the  undi- 
vided north  half  of  the  farm  whereon  I  now  reside,'  for  his 
life,  and  to  his  children,  he  to  pay  some  legacies,  among  them 
one  to  John. 

"Andrew  Howell,  the  uncle,  never  had  any  children,  and  he 
died  in  1891.  The  plaintiffs  are  conceded  to  be  the  children  of 
John  Howell  refened  to  in  the  will.  Whether  or  not  they  were 
bom  in  1851,  when  Llewellyn  Howell  made  his  will,  is  not  im- 
portant. There  is  no  doubt  under  the  evidence  that  the  farm 
referred  to  includes  in  part,  at  least,  the  land  now  in  dispute, 
the  sixty-eight  acres  of  coal.  It  is  not  in  dispute  that  Llewel- 
lyn Howell  had  lived  for  a  long  time  and  died  in  the  house  that 
was  then  and  is  now  standing  on  the  land,  subject  of  this  eject- 
ment. Now,  if  Llewellyn  Howell  had  no  title  to  that  land  at 
the  time  of  his  death,  his  will  did  not  convey  any  title  to  these 
plaintiffs.  If  he  had  a  good  title  to  it,  then  these  plaintiffs  are 
entitled  to  it,  unless  there  is  something  intervening  shown  to 
defeat  their  title  and  right. 

"  The  defendants  claim  under  John  Howell,  by  a  conveyance 
from  John  Howell,  made  in  1863,  and  in  the  larger  portion  of 
this  case  I  wish  to  treat  it  as  if  it  was  a  question  between  the 
plaintiffs  and  John  Howell,  the  father,  (there  are  some  other 
qnestions  that  I  will  discuss  separately,)  because  if  the  plain- 
tiffs could  not  recover  as  against  John  Howell,  they  have  no 
shadow  of  a  case  against  the  present  defendants  ;  if  they  could, 
then  other  questions  arise. 

"  The  land  is  a  part  of  a  larger  tract.  Llewellyn  Howell, 
Sr.,  died,  it  seems,  in  1828,  having  made  his  will,  by  which  he 
devised  this  land  pmctically  to  his  executors  named,  with 
directions  to  sell  when  the  youngest  child  arrived  at  the  age  of 
twenty-one,  and  divide  the  two  thirds  of  the  proceeds  among 
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the  children,  the  other  one  third  to  remain  to  his  widow  for 
life ;  but  with  the  provision,  also,  that  his  wife  might  forbid  the 
sale  as  long  as  she  lived,  and  hold  the  land  by  paying  two 
thirds  of  the  rent  to  the  children.  It  was  in  law  a  conversion 
of  it,  and  the  children  did  not  take  it  as  land  at  all ;  they  had 
but  an  equitable  interest  in  the  land  as  the  material  from  which 
the  legacies  were  to  be  paid.  It  was  personal  property,  and 
each  of  the  children  who  was  of  age  could  sell  his  or  her  inter- 
est in  it  without  a  deed ;  or  without  a  writing,  even.  If  one  of 
them  bargained  to  sell  his  interest  to  John  or  Llewellyn  or  Philip, 
he  could  do  it,  just  as  if  it  had  been  a  horse  or  a  cow  or  money 
or  anything  else,  and  the  only  difference  between  there  being 
a  writing  or  not,  and  the  only  difference  between  its  being 
recorded  or  not,  would  be  the  difficulty  of  proving  it ;  that  is 
all  there  is  in  it.  It  remained  personal  property  and  not  land, 
until  all  the  parties  having  an  interest  in  it  at  the  time  agreed 
to  treat  it  as  land.  If  all  but  one  agi^eed  to  treat  it  as  land 
and  the  other  did  not,  it  still  was  not  land.  A  conveyance  of 
it  in  the  form  of  an  interest  in  the  land  would  be  good  as  an 
assignment  of  the  interest.  The  fact  that  the  assignment  of 
the  interest  of  one  of  the  parties  is  in  the  form  of  a  deed  for 
land,  does  not  avoid  it  at  all;  it  is  good  as  an  assignment  of 
the  claim. 

"  [Now,  we  have  been  asked  to  say  to  you  as  a  matter  of 
law,  that  before  Mr.  Mellon's  purchase  in  1863,  all  the  children 
had  agreed  to  treat  it  as  land.  That  is  a  matter  of  fact  for 
you ;  the  court  would  have  no  difficulty  in  finding  that  that 
was  the  case,  still,  it  is  a  question  of  fact]  [32] 

"  [There  seem  to  have  been  nine  children,  although  perhaps 
until  this  trial,  or  until  after  the  trial  began,  the  attorneys  on 
either  side  supposed  there  were  but  eight.  These  were  Llewel- 
lyn, the  oldest  of  the  sons,  Andrew,  John,  Philip  and  James ; 
(James  is  said  to  be  the  youngest  of  the  family,)  and  there 
were  four  sisters ;  according  to  the  account,  one  of  them  mar 
ried  a  Hindman  and  died  within  a  month,  one  of  the  wit- 
nesses says,  and  this  is  coiToborated  in  a  statement  in  one  of  the 
papei-s  about  John  having  a  ninth  interest  in  the  land.  That 
interest  being  personal  property  (and  clearly  there  being  no 
election  at  that  time,  at  least)  seems  to  me  to  show  there  had 
been  no  election  of  all  of  them  to  take  as  land,  which  occurred, 
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as  I  undei-stand  the  claim,  when  James  had  arrived  at  the  age 
of  twenty-one. 

"Now,  there  is  no  direct  evidence  of  the  declaration  of  that 
woman  or  her  husband  that  either  of  them  had  made  the  trans- 
fer ;  the  only  proof  of  it  is  the  general  declarations,  derived 
from  so  many  sources,  from  different  parties,  that  the  othei's 
bad  sold  out,  and  I  think  at  this  great  length  of  time  it  might 
fairly  be  presumed  that  she  or  her  husband  had  sold  out ;  it 
being  pei-sonal  property  as  the  land  then  stood  it  went  to  her 
husband,  it  became  his  when  he  married  her,  if  he  saw  fit  to 
reduce  it  to  possession.]  [33]  Another  of  them  married  an 
Armstrong,  and  she  died  leaving  three  children,  and  another 
sister  married  the  same  Armstrong  and  then  the  remaining  sis- 
ter married  John  Hindman. 

"  [The  plaintiffs  allege  that  Llewellyn,  John  and  Philip  re- 
maining at  home,  bought  the  interest  of  their  sisters  and  the 
other  brothers,  James  and  Andrew,  that  is,  all  their  interest  in 
the  land.  Now,  as  I  have  said  to  you,  it  was  not  necessary 
that  this  should  be  in  wilting.  They  allege  in  addition,  that 
after  that  was  done,  the  mother  still  being  living,  they  all  con- 
sented by  arrangement  among  them,  and  a  partition  of  this  land 
was  made  among  themselves  and  to  some  extent  partition  fences 
made,  and  that  Philip  and  John  took  their  share  together  and 
treated  it  separately  as  their  own,  from  that  time  until  Llewel- 
lyn's death,  and  Llewellyn  took  his  share  of  the  land  sepai-ately. 
Now,  if  they  did  that,  if  they  were  in  possession,  if  thej'  had 
bought  out  the  others,  whether  by  writing  or  verbally,  and  paid, 
or  bargained  for  it,  they  being  the  sole  parties  interested  in  the 
laud,  at  least  in  the  remainder,  with  the  consent  of  their  mother, 
and  I  think  even  without  her  consent,  could  make  a  partition, 
and  if  they  formally  and  absolutely  divided  it,  then  from  that 
time  it  ceased  to  be  pei-sonal  property  and  became  land  as  to 
them ;  to  make  that  parol  partition  good  they  must  have  actu- 
ally made  it,  agreed  on  the  division  line,  and  occupied  it  as 
such  and  recognized  the  respective  titles  in  severalty  in  each 
other.  If  that  were  once  done  then  the  title  would  become 
good  in  each  of  them  severally,  and  it  would  not  be  divested 
by  any  attempt  of  some  of  these  parties  afterwards,  who  had 
sold  out  their  interest  as  personalty,  to  claim  that  because  there 
was  land  and  the  transfer  was  not  in  writing  it  was  not  good. 
Vol.  clxix— 10 
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and  to  repudiate  it.  If  any  one  sold  his  interest  to  these  par- 
ties, or  any  of  them,  he  could  not  afterwards  convey  a  title, 
because  he  had  none  to  convey.  And  if  the  three  being  own- 
era  of  all  the  interests  made  a  division  among  themselves  and 
entered  into  possession  and  occupied  it  as  such,  one  or  two  of 
them  could  not  afterwards  repudiate  and  claim  that  he  owned 
the  whole  of  it.]  [84] 

"Now,  it  is  a  question  of  fact  for  you  as  to  whether  or  not 
that  was  done.  The  burden  of  proof  to  show  that  it  was  done 
is  on  the  plaintiffs.  They  claim  they  have  done  it,  by  abun- 
dant testimony  or  declarations  of  the  different  parties.  Seveiul 
witnesses  have  testified  as  to  the  building  of  the  house ;  I 
think  there  is  no  question  that  the  brick  house  on  the  land  in 
dispute  was  built  in  1837,  was  marked  and  remains  marked  yet, 
according  to  the  witnesses,  with  the  initials  of  Llewellyn 
Howell ;  and  that  in  1839  a  brick  house  was  built  on  what  wa3 
known  as  John  HowelFs  end,  and  that  was  marked  with  the 
initials  of  John  Howell,  and  John  Howell  continued  to  occupy 
that  house  from  that  time,  as  long  as  he  lived.  Different  wit- 
nesses tell  you  that  John  Howell  pointed  out  to  them  the  line, 
told  them  a  certain  fence  leading  from  the  Patterson  line 
towards  the  McCormick  line,  which  ran  a  considerable  distance, 
was  the  partition  line.  Another  witness,  perhaps  two  of  them, 
says  that  in  selling  timber  they  cut  to  the  line,  and  that  each, 
John  and  Llewellyn,  showed  them  the  line  and  told  them  not 
to  cut  over  it,  and  the  declarations  of  John,  Philip  and  Llewel- 
lyn that  they  had  bought  out  the  other  interests,  that  they  had 
made  these  divisions  among  themselves  and  that  Llewellyn,  in 
1842,  probably,  possibly  in  1844,  built  what  was  then  a  fine 
barn  upon  his  share,  and  that  he  built  a  good  spring  house. 

"  The  mother  lived  there.  John  married ;  some  of  the  wit- 
nesses say  that  was  before  the  house  on  his  end  was  built,  some 
say  afterwards,  and  some  say  that  they  don't  know,  but  it  was 
about  that  time.  There  is  not  much  doubt  it  was  built  in  view 
of  a  maiTiage,  and  it  is  not  very  important. 

"  It  is  alleged  that  Philip  went  there ;  his  declarations  are 
proven  that  he  and  John  had  taken  their  end,  and  that  he 
quarreled  with  John's  wife,  or  rather  when  drunk  had  abused 
her  and  he  had  to  leave,  and  he  went  back  to  Llewellyn's  house. 
Philip  does  not  seem  to  have  been  much  of  a  farmer ;  thei*e  is 
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evidence  that  he  cultivated  sometimes  on  one  side  and  some- 
times on  another,  and  that  he  ran  the  sawmill  and  had  consid- 
erable business  as  a  thresher  around  the  country.  Oa  the  other 
hand,  [it  is  also  shown  by  some  of  these  witnesses,  there  are 
acts  of  Llewellyn  acting  as  owner  in  the  presence  of  the  mother. 
That  the  mother  lived  in  the  new  brick  house  built  on  this  por- 
tion in  question,  is  not  in  dispute,  and  that  she  died  there,  and 
that  she  had  some  arrangement  by  which  she  had  her  living 
is  pretty  certain.  There  is  no  evidence  or  indication  that  she 
was  in  any  way  discontented  with  it,  and  the  will  of  Llewellyn 
Howell  asserts  that  she  bad  her  dower  in  this  portion  that  he 
claims  to  devise.]  [35]  On  the  other  hand,  they  allege  that 
this  was  a  mere  family  armngemeut,  temporary,  and  not  an 
actual  partition,  and  that  Llewellyn  and  Philip,  especially, 
occupied  in  common.  Mr.  Swanger  is  the  principal  witness  to 
that,  in  fact  the  only  one.  He  says  that  all  the  parties  were 
at  home  together  at  the  time  that  the  fii'st  house  was  built.  I 
undei-stood  him  all  the  boys — another  part  of  his  testimony 
would  indicate  that  he  merely  meant  John,  Philip  and  Llewel- 
lyn, and  certainly  the  weight  of  testimony  is  heavily  that 
Andrew  and  James  were  away  from  there  before  that  time, 
considerably.  According  to  the  testimony,  James  came  of  age 
about  1831  or  1835;  he  learned  the  cooper  trade  with  his 
brother-in-law,  Hindman. 

*'  [There  is  evidence  also  offered  showing  that  in  1835  there 
WHS  a  written  conveyance  and  a  formal  assignment  by  the  sister 
who  was  then  the  wife  of  Armstrong,  and  her  husband,  joining 
in  the  conveyance  or  assignment  of  their  interest  in  this  land 
(the  whole  land  left  by  their  father)  to  Llewellyn,  John  and 
Philip,  and  also  by  Mr.  Armstrong,  as  surviving  husband  of 
\m  deceased  wife,  another  sister,  conveying  his  interest  in  it, 
or  the  interest  of  the  wife,  and  while  it  provides  for  the  children 
conveying  thereafter  when  they  are  of  age,  nevertheless  it  was 
entirely  good,  unless  there  had  been  an  agreement  of  all  the 
parties  before  that  time  to  elect  to  take  it  as  land,  and  I  do  not 
see  how  there  could  be.  The  conveyance  is  good  ;  it  is  not  to 
John,  it  is  not  to  Philip,  it  is  not  to  Llewellyn,  but  to  John, 
Llewellyn  and  Philip.]  [36] 

"Again ;  the  old  lady  died  in  1853.     Then,  for  the  fii*st  time, 
any  one  who  had  not  disposed  of  his  or  her  interest  could  com- 
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pel  the  executors  to  proceed  and  sell  under  the  will  of  Llew- 
ellyn Howell,  Sr.  It  seems  that  the  executors  were  dead,  and 
John  Howell  had  taken  out  lettei-s  of  admin isti-ation  annexed 
to  the  will,  and  would  have  the  powers  of  the  executoi-s.  [An- 
drew Howell  apparently  repudiated  his  former  sale  to  some 
of  them,  came  into  the  orphans^  court  and  filed  a  petition  to 
have  John  Howell  compelled  to  sell  that  land  under  the  will 
of  the  father,  and  distribute  the  proceeds,  to  which  there  was 
an  answer  made  by  John  Howell,  under  oath,  in  which  he  as- 
serts that  Andrew  had  sold  his  interest  long  before  to  Llew- 
ellyn, Philip  and  himself,  and  Andrew's  petition  was  dismissed. 
It  was  probably  filed  on  the  assumption  that  only  a  written 
agreement  would  be  valid,  and  John's  answer  is  a  very  formal 
assertion  as  to  Andrew's  interest,  that  Philip  and  Llewellyn 
and  he  had  bought  it  jointly,  and  corresponds  with  Andrew's 
statement  of  it  before  as  testified  to  by  witnesses.]  [37] 

''  Now,  when  we  come  to  the  other  portion  of  it,  other  ques- 
tions arise.  First,  find  this  question, — and  it  is  the  great  and 
important  question  in  the  case, — as  to  whether  or  not  the  plain- 
tiffs are  entitled  to  take  here  the  entirety,  or  whether  simply 
the  interest  of  Llewellyn  Howell,  under  the  will  of  his  father, 
which  they  have  all  said  would  be  the  eighth,  if  there  was  no 
partition. 

"  The  first  question  logically,  I  think,  for  you  to  determine 
is :  Did  Llewellyn,  John  and  Philip  bargain  and  buy  oat  their 
two  brothers  and  their  sisters,  whether  in  writing  or  verballj', 
and  then,  having  bought  the  interests  by  consent  of  their  mother, 
make  a  partition  of  the  ground  that  was  distinct  and  visible, 
and  make  their  improvements  and  occupy  the  property  in  that 
way,  in  severalty?  The  burden  is  on  the  plaintiffs  to  satisfy 
you  by  the  weight  of  evidence  that  they  did.  If  they  did,  then 
this  portion  that  was  allotted  in  that  way  and  occupied  by 
Llewellyn  was  his  at  his  death,  and  he  had  a  right  to  devise 
it.  If  it  was  not,  he  had  not  the  right  to  devise  anything  but 
his  undivided  interest  in  it.  If  you  find  that  they  did,  then 
we  have  other  questions  which  are  largely  questions  of  law  or 
equity.  If  the  three  brothei-s  did  so  own  it,  having  bought 
the  others  out  and  made  partition  on  the  ground  among  them- 
selves and  occupied  it  in  that  way,  it  established  the  title  of 
Llewellyn,  and  John. Howell  could  not  controvert  it. 
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"  Now,  as  to  the  defendants  in  this  case  who  are  purchasers 
from  John  Howell,  some  other  questions  arise,  and  they  are 
serious  questions,  but  largely  questions  of  law  for  the  court. 
A  purchaser  without  notice,  or  without  circumstances  and  facts 
to  put  him  on  the  proper  inquiry,  may  take  a  good  title  where 
his  vendor  had  a  very  poor  title.  [In  this  case  it  was  claimed 
for  the  defendants  that  they  are  entitled  to  be  protected  as 
innocent  purchasers,  because  they  had  bought  from  John,  who 
had  quitclaims  from  the  brothers  and  sisters,  not  from  Llew- 
ellyn, and  that  they  were  not  bound  to  inquire  any  further. 
We  think  differently.  Llewellyn  Howell's  title  was  right  in 
the  line  of  their  investigation.  Until  Llewellyn  Howell's  agree- 
ment to  take  as  land  and  take  whatever  interest  he  had  in  this 
land  as  a  whole  was  established,  they  could  not  take  as  land ; 
they  would  only  take  equitable  interests,  assignment  of  the  in- 
terests of  others,  and  were  bound  to  inquire  as  to  Llewellyn's 
consent,  and  how  it  came.  Now,  the  only  thing  they  had  as 
to  Llewellyn's  consent  was  their  knowledge  of  occupancy,  or 
his  will.  His  will  they  admit  they  saw,  and  they  were  bound 
to  look  for  it.  That  will,  in  most  unequivocal  terms,  presented 
to  them  an  assertion  on  the  part  of  Llewellyn  Howell  that  he 
owned  and  had  a  right  to  devise  the  whole  of  his  farm ;  not  an 
undivided  interest,  but  that  he  owned  the  farm  on  which  he 
i-esided  and  the  buildings  thereon ;  and  the  portion  which  he 
wills  to  Andrew  Howell  for  life,  and  then  to  those  plaintiffs, 
was  described  as  having  the  buildings  thereon.  We  think  that 
put  them  on  inquiry  as  to  where  Llewellyn  Howell  lived  at 
the  time  of  his  death,  and  what  buildings  he  occupied  and 
what  farm  he  claimed  to  have.  I  say  it  is  the  only  record  evi- 
dence they  have  of  Llewellyn's  resolve  to  take  as  land,  and 
that  put  them  on  inquiry  as  to  the  fact  of  his  having  elected 
to  take  his  undivided  interest  and  of  having  an  actual  fee  in 
the  whole  of  the  tract  on  which  he  resided ;  and  having  that 
interest,  they  were  then  bound  to  make  the  necessary  inqui- 
ries, and  if  there  was  evidence  that  he  had  lived  on  that  tract, 
and  on  inquiiy  from  the  proper  parties,  which  would  not  be 
merely  John  Howell  or  the  parties  that  he  was  buying  from, 
they  could  have  found  out  the  portion  that  Llewellyn  had  occu- 
pied in  sevemlty ;  then  if  they  did  not  make  the  inquiry  they 
took  at  the  risk  of  it  being  established  that  Llewellyn  had  the 
ttght  he  claimed  under  the  will. 
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"  Again,  they  olaim  under,  and  it  was  in  the  line  of  their 
title,  and  they  set  up  certain  ejectments.  This  family  of  the 
Howells  does  not  appear  to  be  a  very  harmonious  one  among 
themselves  after  Llewellyn's  death,  and  first  Andrew  filed  his 
petition  in  .the  orphans'  court  to  compel  John  to  sell  and 
divide  the  proceeds  under  the  will  of  the  father ;  defeated  in 
that,  he  and  James  bring  an  ejectment  covering  the  whole  tract 
of  three  hundred  acres  of  which  the  father  had  died  seized,  and 
they  were  nonsuited  in  that ;  and,  by  the  way,  John  tells  them 
in  answer  to  the  petition  that  the  only  claim  that  Andrew  lias 
is  under  the  will  of  Llewellyn.  They  brought  another  eject- 
ment about  as  soon  as  they  were  nonsuited,  claiming  in  the 
whole  land,  and  were  nonsuited— did  not  endeavor  to  go  to 
trial.  It  was  an  assertion  against  their>  former  assertion  that 
they  had  sold  it.  Then  in  1856,  for  the  first  time  they  bring 
an  ejectment  in  reasonably  proper  shape,  and  they  bring  that 
ejectment  as  devisees  of  Llewellyn  Howell. 

"  This  land  as  then  claimed  was  *  the  land  owned  and  occu- 
pied by  Llewellyn  Howell,  Jr.,  at  the  time  of  his  death.'  They 
so  described  it  and  the  case  goes  to  trial  and  it  is  settled  in  the 
end. 

"  On  the  17th  of  December,  1867,  an  agreement  is  come  to 
(which  simply  binds  themselves,  but  which  I  think  is  evidence 
in  the  case)  by  which  James  gets  for  himself  fifty  acres  of  land 
on  the  north  side  out  of  the  portion  that  Llewellyn  had  devised 
to  him  and  to  his  children,  and  he  is  to  pay  John,  among 
others,  the  legacy  that  Llewellyn  charged  on  the  land,  and  the 
verdict  is  allowed  to  go  against  Andrew ;  and  what  would  be 
the  reasonable  presumption  is  shown  by  the  evidence  to  be  true, 
Andrew  was  to  get  money. 

"  Judge  Mellon  tells  us  that  when  he  came  to  buy,  or  in  set- 
tling up  the  case,  and  wanting  a  quitclaim  from  Andrew,  he 
himself  paid  the  money,  if  not  into  Andrew's  hands,  in  his 
presence,  to  make  up  the  thousand  dollars  named  in  his  quit- 
claim, and  they  had  a  memorandum  of  this  agreement  made 
at  the  time,  or  about  the  time  of  this  ejectment,  by  which 
Andrew  was  to  get  one  thousand  dollars;  and  Andrew  con- 
veys his  interest  to  John  a  day  or  two  after  the  deed  to  Judge 
Mellon.  Of  course  it  inured  to  the  benefit  of  Judge  Mellon, 
and  Andrew's  interest  in  Llewellyn's  land  went  to  Judge  Mel- 
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Ion.  Now,  under  that  they  had  a  right  to  possession;  they 
had  his  title  and  under  Llewellyn's  will  Andrew  had  a  right 
to  possession,  and  that  ejectment  is  in  my  judgment  notice 
of  what  was  claimed  in  Llewellyn's  will  to  be  his  farm.  For 
this,  and  several  other  i-easons  I  might  mention,-r— but  I  think 
these  are  conclusive, — the  purchasers  from  John  Howell  are  not 
innocent  purchasers  for  value  without  notice  of  this  outstand- 
ing title.  Tbey  took  the  risk  of  Llewellyn's  devisees  making 
good  his  assertion  that  he  owned  in  fee  and  had  a  right  to 
devise  absolutely  this  farm  on  which  he  lived ;  and  they  ran  the 
risk  of  the  proof  thereafter,  and  especially  there  is  no  protec- 
tion to  them  in  regard  to  the  general  interest  that  Llewellyn 
would  have  in  the  farm  of  his  one  eighth  interest.]  [88] 

"  There  is  another  question  that  is  a  question  of  fact  for  you 
as  to  whether  Llewellyn  Howell,  the  third,  the  oldest  of  these 
parties,  is  entitled  to  recover  against  Judge  Mellon.  It  is  al- 
leged that  he  is  estopped  by  his  acts.  A  man  may  be  estopped 
by  his  talk  from  setting  up  absolute  rights  that  he  has.  If  I 
own  a  horse,  having  an  absolute  title  to  it,  that  is  in  the  pos- 
session of  Judge  Reed,  and  he  undertakes  to  sell  it  to  the  fore- 
man of  the  jury,  and  I  stand  by  and  encoui-age  him  to  sell,  do 
not  intimate  that  it  is  my  horse,  but  on  the  contraiy  encourage 
him  to  sell  it,  I  cannot  turn  around  and  say, '  That  is  my  horse ; ' 
and  if  I  prove  it  and  it  is  admitted,  the  foreman  will  take  the 
hoi-se  from  me,  and  properly,  because  it  would  not  be  honest 
for  me  to  stand  by  and  allow  the  sale. 

"  [Now,  Judge  Mellon  says  that  at  the  time  he  bargained, 
and  between  the  bargain  and  the  payment  of  the  purchase 
money,  young  Howell,  then  of  age,  was  present  at  different 
times,  entered  into  discussions,  and  that  he  spoke  of  the  James 
and  Andrew  trouble  and  their  fight,  and  '  pooh  poohed '  it ; 
said  it  was  not  any  claim,  that  his  father  had  bought  out  all 
the  heirs.  His  after  conduct,  being  in  the  employ  of  Judge 
Mellon,  I  do  not  think  would  amount  to  estoppel,  but  the  ques- 
tion is  this :  Did  Judge  Mellon  rely  on  these  representations  of 
Llewellyn  Howell,  Third,  even  in  part,  not  as  a  whole?  Of 
course  he  would  not  rely  on  it  altogether;  but  did  that  in  part 
induce  him  to  make  that  purchase  and  ignore  these  matters  of 
record  that  ought  to  have  put  him  on  inquiry;  if  it  did,  then 
Llewellyn  Howell,  Third,  cannot  recover ;  he  is  estopped.    It  is 
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a  question  of  fact  for  you.  We  have  been  asked  to  say  it  was 
an  estoppel ;  and  also  that  it  is  not  an  estoppel ;  the  jury  must 
determine  that ;  it  is  a  question  of  fact  whether  or  not  these 
representations  were  made  by  young  Howell,  and  whether 
they  were  part  of  the  inducement  to  Judge  Mellon  to  pay  bis 
money.]  [89] 

"  There  will  be  four  forms  of  verdict  which  you  can  render. 
If  you  fail  to  find  that  there  was  this  acquiring  of  interest  by 
Llewellyn,  John  and  Philip  and  the  partition  by  them,  then  the 
plaintiffs  would  only  be  entitled  to  the  one  eighth  of  this  land, 
Llewellyn  being  entitled  to  one  eighth. 

"  If  there  was  no  acquiring  of  interest  and  no  partition,  and 
if  you  should  find  that  Llewellyn,  Third,  is  estopped  from  claim- 
ing, then  you  would  find  for  the  defendants  as  to  Llewellyn  How- 
ell, and  for  the  other  plaintiffs  for  the  six  sevenths  of  the  one 
eighth. 

"  Then,  if  you  find  that  there  was  that  acquiring  of  interest 
und  the  partition  alleged  by  plaintiffs,  you  will  find  for  the  land 
described  in  the  writ,  that  is  the  whole  of  it,  unless  you  find 
that  Llewellyn  is  estopped ;  and  if  you  find  that  Llewellyn  is 
estopped,  then  you  find  again  for  the  defendants  as  to  Llewel- 
lyn Howell,  and  for  the  other  plaintiffs  for  the  six  sevenths  of 
the  whole. 

^*  Judge  Mellon  suggests  that  I  repeat  about  the  question  as 
to  whether  or  not  Llewellyn  had  encoumged  him  to  purchase ; 
I  mean,  to  consummate  the  purchase  by  means  of  paying  pur- 
chase money. 

"  Bear  in  mind  that  there  are  three  Llewellyn  Howells : 
Llewellyn,  the  old  man,  who  owned  this  ground  away  back  in 
1828 ;  Llewellyn,  Jr.,  his  oldest  son,  who  died  in  1861,  and 
then  Llewellyn  Howell,  the  oldest  of  these  brothers  and  sis- 
ters, who  is  the  son  of  John. 

"  I  will  mark  these  papei-s,  gentlemen.  The  fii-st  verdict, 
which  I  have  marked  No.  1,  is  the  one  on  the  theory  of  the 
plaintiffs  that  there  was  this  purchase,  partition  and  occupancy 
on  the  part  of  Llewellyn  Howell,  and  that  the  third  Llewellj'n 
Howell  is  not  estopped ;  the  one  marked  No.  2  will  be  on  the 
same  theory,  only  that  Llewellyn  Howell  is  estopped  by  his 
statement  to  Judge  Mellon  before  the  purchase  was  consum- 
mated.    I  have  marked  No.  3  the  verdict  on  the  theory  of  the 
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defendants  that  there  was  no  partition  between  John  Howell 
and  Llewellyn  Howell,  and  that  Llewellyn's  acts  are  not  suffi- 
cient to  estop  him  ;  and  No.  4  will  be  on  the  same  theory,  as- 
suming that  you  will  find  that  Llewellyn's  acts  estop  him  from 
claiming. 

"I  will  repeat:  One  and  three  are  in  favor  of  Llewellyn 
Howell,  the  present  plaintiff,  just  as  for  the  othei-s ;  two  and 
four  are  against  Llewellyn  Howell,  the  present  plaintiff." 

Plaintiff  presented  the  following  point: 

"If  the  jury  believe  from  the  evidence  that,  in  the  lifetime 
/)f  Llewellyn  Howell,  Jr.,  and  after  all  the  children  of  Llewel- 
len  Howell,  Sr.,  had  become  of  age,  Llewellyn  Howell,  Jr., 
John  and  Philip  bought  out  all  the  interests  of  their  brothei-s 
and  sisters  in  the  proceeds  of  the  land  devised  by  their  father, 
Llewellyn  Howell,  Sr.,  deceased,  by  his  will  dated  July  24, 
1828,  whether  by  contract  made  verbally  or  in  writing ; 

"  That,  subsequently,  with  the  assent  of  their  mother,  Llewel- 
lyn Howell,  Jr.,  John  and  Philip  elected  to  treat  the  land 
thereafter  as  land,  and  by  division  line  run  on  the  ground,  also 
with  the  assent  of  their  mother,  made  a  parol  partition  of  the 
land  between  them,  one  purpart,  embracing  the  coal  land  now 
in  dispute,  being  allotted  to  Llewellyn  Howell,  Jr.,  and  the 
other  purpart  being  allotted  to  John  and  Philip  Howell ; 

"That,  in  pursuance  to  said  partition,  Llewellyn  Howell,  Jr., 
of  the  one  part,  and  John  and  Philip  of  the  other,  entered  into 
possession  of  their  respective  purparts,  and  thereafter  each 
made  valuable  improvements  and  exercised  other  acts  of  ex- 
clusive ownei-ship  over  his  or  their  purpart,  until  the  death  of 
Llewellyn  Howell,  Jr.,  in  1851 ; 

"  That  by  the  will  of  Llewellyn  Howell,  Jr.,  dated  January  22, 
1851,  and  duly  admitted  to  probate,  in  evidence,  the  land  in 
dispute,  to  wit:  sixty-four  and  one  half  acres,  more  or  less, 
being  the  one  half  of  the  land  allotted  to  and  taken  by  Llewel- 
lyn Howell,  Jr.,  under  said  parol  partition,  was  devised  to 
Andrew  Howell  for  life,  and  on  his  death  without  issue  to  John 
Howell's  children  ;  and  further, 

"That  after  the  death  of  said  Llewellyn  Howell,  Jr.,  his 
devisee,  Andrew  Howell,  died  without  issue,  and  that  there- 
after John  Howell  died  leaving  the  plaintiffs  in  this  case  as  his 
children, 
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"Then  (if  the  jury  find  the  foregoing  facts),  no  sufficient 
defense  has  been  shown  against  a  recovery  by  the  plaintiffs  in 
this  case,  and  the  verdict  of  the  juiy  should  be  in  favor  of  the 
plaintiffs." 

By  the  Court:  "Affirmed."  [23] 

Defendants'  points  were  as  follows : 

"  3.  Also,  as  to  the  alleged  partition  or  division  line  between 
John  and  Llewellyn,  that  the  evidence  is  insufficient  in  this, 
viz :  that  it  was  not  shown  when  and  how  and  where  located 
with  sufficient  certainty,  and  by  whose  authority,  or  that  it 
was  not  merely  to  designate  that  part  which  the  widow  per; 
mitted  John  to  occupy,  from  the  part  which  she  retained  to 
hei-self  and  Llewellyn  and  Philip,  who  continued  with  her;  nor 
is  it  shown  that,  before  it  was  made,  all  the  heii*s  had  consented 
to  look  to  the  land  as  such,  and  waive  a  sale,  and  besides,  thei*e 
was  no  continuous  fence  or  other  prominent  landmarks  on  the 
ground  to  attract  attention  to  the  alleged  line  when  Mellon 
purchased  in  1863,  and  had  no  notice  or  intimation  of  such  a 
line  till  a  year  or  more  afterwards.  AnBwer:  The  3d  point 
is  refused.  If  the  evidence  of  the  plaintiffs  is  believed,  it  is 
sufficient  to  establish  a  purchase  by  Llewellyn,  John  and 
Philip,  of  the  interests  of  their  other  brothers  and  sisters  in  the 
whole  farm  and  its  proceeds,  and  that  they  being  ownei-s  thereof 
with  consent  and  agreement  of  their  mother,  made  a  parol  par- 
tition of  the  land  among  themselves,  by  which  the  share  of 
Llewellyn  Howell,  Jr.,  was  set  apart  by  definite  metes  and 
bounds  and  occupied  by  him  as  such  to  the  time  of  his  deatli. 
It  is  a  question  of  fact  for  the  jury."  [24] 

••'6.  The  uncontroverted  evidence  shows  that  all  had  con- 
sented to  waive  a  sale  and  take  or  look  to  the  land  for  their 
shares,  and  that  all  jurisdiction  of  the  Orphans'  Court  over 
the  subject-matter  had  ceased  long  before  Mellon  purchased. 
Anwjer :  The  6th  point  is  refused.  It  is  a  question  of  fact  for 
the  jury.  The  court  would  find  the  facts  to  be  as  alleged  in 
the  point.  [25] 

*'  7.  That  the  character  of  land  being  thus  restored,  Mellon 
was  entitled  to  rely  on  the  record  title,  and  was  not  affected  bj' 
any  secret  sales  or  trust  by  or  between  the  legatees,  and  not 
recorded  when  he  bought.  AiMwer:  Refused,  except  as  it  is 
answered  in  the  geneml  charge."  [26] 
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"11.  Fmud  is  not  alleged  or  presumable,  without  more  or 
better  evidence  to  raise  a  presumption  of  conspiracy  between 
John  and  his  five  brothel's  and  sistei*s  to  defi-aud  his  children 
out  of  a  contingent  remainder  of  the  land  in  dispute ;  or  to 
enable  him  to  defraud  purchasei-s,  and  still  preserve  the  contin- 
gent remainder  to  his  children.  The  five  deeds  to  him  are 
therefoi-e  unimpeached,  and  his  honesty  remains  intact;  and  it 
must  be  inferred  that  Llewellyn's  interest  beyond  his  one  eighth 
was  insignificant  or  forfeited,  by  reason  of  nonpayment  or  com- 
pliance with  the  conditions  of  the  parol  executory  agreement 
under  which  he  claimed ;  or  was  canceled  by  some  settlement 
or  arrangement  of  him  and  John,  between  the  date  of  Llewel- 
lyn's will  and  time  of  his  death.     Answer :  Refused.  [27] 

'*12.  Then  (if  defendants'  11th  point  as  to  fraud  is  re- 
fused) on  the  hypothesis  of  the  compromise  verdict  in  the  last 
of  the  three  ejectment  cases  of  Andrew  and  James  against  John 
in  1857,  viz:  that  the  mother  had  permitted  Llewellyn  and 
John,  under  an  understanding  between  them,  and  between  them 
and  some  or  all  of  the  brothei*s  and  sisters,  to  divide  the  place, 
subject  to  the  rights  of  such  of  the  others  as  had  not  given  their 
consent,  and  with  the  purpose  or  intent  of  paying  for  and 
acquiring  the  shares  or  interests  of  the  others,  as  they  could 
afterwards ;  then,  to  instruct  the  juiy  to  bring  in  a  conditional 
verdict  for  so  much  as  John  had  advanced  beyond  his  propor- 
tion, in  paying  off  the  others  in  Llewellyn's  lifetime,  together 
with  what  he  advanced  and  the  expenses  he  incurred  after  Llew- 
ellyn's death,  in  paying  for  and  acquiring  title  to  shares  after 
Llewellyn's  death,  with  interest  thereon  from  the  dates  of  such 
payments  and  expenditures.  Answer:  The  12th  point  is  re- 
fused. There  is  not  sufficient  evidence  of  any  such  prepon- 
deiunce  of  payment  as  would  justify  the  jury  in  finding  an 
amount.  [28] 

*'  18.  That  the  will  of  Llewellyn  Howell,  Jr.,  was  not  con- 
structive notice  to  the  Youghiogheny  River  Coal  Company  or 
to  W.  L.  Scott  of  adverse  title,  and  that  no.  actual  notice  to 
them  has  been  shown  by  the  evidence.    Answer :  Refused.  [29] 

"  14.  That  the  ejectment  proceedings  of  Andrew  and  James 
Howell  V.  John  Howell  et  aU  at  No.  581,  November  term, 
1856,  was  to  the  Youghiogheny  River  Coal  Company  and  W. 
L.  Scott  constructive  notice  only  as  to  the  title  of  the  fifty 
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acres  thei-ein  awarded  .to  James  Howell,  and  not  of  the  title  to 
the  land  claimed  in  this  suit,  and  that  no  actual  notice  of  said 
suit  to  them  has  been  sliown  by  the  evidence.  Answer :  Re- 
fused. [80] 

"  15.  That  the  defendants,  W.  L.  Scott  and  the  Youghiog- 
heny  River  Coal  Company  are,  under  the  evidence  in  this  case, 
bona  fide  purchasers  for  value  of  title  of  Thomas  Mellon  to 
the  land  in  suit,  without  notice,  actual  or  constructive,  of 
the  adverse  title  set  up  by  plaintiffs,  and  are,  therefore,  pro- 
tected therefrom.     Answer :  Refused."  [31] 

Errors  assigned  were  (1-22)  rulings  on  evidence;  (23-39)  in- 
structions as  above,  quoting  them. 

William  B.  Rodgers  and  J.  McF.  Carpenter^  P.  O.  Knox  and 
James  fll  Reed  with  them,  for  appellants. — A.  Under  elemen- 
tary rules  the  testimony  of  the  declarations  relied  on  was  inad- 
missible, but  if  any  of  it  was  admissible,  such  part  or  parts  were 
insufficient  and  incompetent  to  establish  appellees'  parol  pur- 
chase of  shares,  or  the  parol  consent  necessary  to  reconvert  the 
land  to  realty,  or  the  parol  partition  alleged ;  and  failing  as  to 
any  one  of  these  three  propositions,  the  appellees'  case  fails. 

B.  The  evidence  in  the  case  discloses  sevei-al  distinct  facts, 
which  rendered  the  reconversion  of  the  land  to  realty  or  parol 
partition  impossible  in  Llewellyn,  Jr.'s  lifetime,  viz:  1.  The 
widow's  outstanding  life  estate  expressly  giving  her  exclu- 
sive possession.  2.  Mary's  share  outstanding  in  her  husband. 
8.  Sarah's  share  outstanding  in  her  minor  children,  and  their 
incompetency  during  minority  to  give  consent  to  accept  the 
land.  4.  Andrew  and  James'  shares  also  outstanding,  as  ap- 
peal's in  the  proceedings  and  the  result  of  the  three  ejectment 
cases. 

C.  Reconversion  of  the  land  to  realty  after  Llewellyn,  Jr.'s 
death,  viz :  1.  By  the  death  of  Mary's  husband  shortly  after  or 
perhaps  before  the  death  of  the  widow,  her  share  devolved  on 
the  remaindermen  or  theirassigns,  and  thereby  the  number  was 
reduced  from  nine  to  eight.  2.  James's  share  was  set  apart  to 
him  in  land  in  1857  by  compromising  the  third  ejectment. 
3.  Llewllyn,  Jr.,  by  his  will  unequivocally  elects  to  take  in 
land,  which  would  apply  to  any  interest  he  had,  more  or  less. 


Digitized  by 


Google 


HOWELL  V.  MELLON  et  aL,  Appellants.  157 

1895.]  Arguments. 

4.  John  acquired  five  shares  by  deed,  which  with  his  own  made 
six,  thus  conipleting  the  consent  of  the  remaining  eight  after 
the  death  of  Mary's  husband.  This  all  appeared  on  the  judi- 
cial and  county  records,  and  thereby  the  land  was  restored  to 
realty  in  1857,  six  years  after  Llewellyn,  Jr.'s  death,  and  six 
yeai-s  before  Mellon,  the  fii-st  named  appellant,  made  his  pur- 
chase. 

D.  By  restoi-ation  of  the  land  to  the  status  of  realty  its  legal 
title  wasjestored  according  to  the  interest  and  ownership  there- 
in at  the  time  of  its  restoration,  as  manifested  on  the  judicial 
and  county  records,  and  Mellon,  the  purchaser  from  John,  took 
a  legal  title,  as  also  did  the  other  two  defendants  successively 
as  they  purchased  afterwards,  and  from  the  time  of  the  recon- 
version to  land,  James  having  had  his  share  set  apart  to  him, 
the  appellees  and  LlewUyn,  Jr.'s  devisees  became  tenants  in 
common  in  the  residue,  one  undivided  eighth  part  in  the  devi- 
sees (appellees)  and  seven  undivided  eighth  parts  in  the  appel- 
lants. 

E.  When  Mellon  purchased  there  was  nothing  whatever  on 
the  premises  to  indicate  a  previous  ownei-ship  or  occupancy  by 
Llewellyn,  Jr. ;  and  nothing  on  the  public  records  to  indicate 
any  other  interest  or  ownei-ship  in  the  land  by  him  other  than 
his  individual  share  under  his  father's  will,  and  Mellon,  the  fii-st 
purchaser  from  John,  made  diligent  inquiry  of  all  who  were  yet 
living  and  had  been  connected  with  the  title  in  any  way,  and 
the  attorneys  on  both  sides  in  the  protracted  litigation  occur- 
ring after  Llewellyn,  Jr.'s  death,  and  was  uniformly  informed 
that  Llewellyn,  Jr.'s  will  could  relate  only  to  his  individual 
share  under  the  father's  will,  as  he  never  had  acquired  any 
other. 

F.  If  there  was  anything  overlooked  by  Mellon  or  the  other 
purchasers  in  making  inquiry  as  to  the  title  of  outside  parties, 
such  as  those  testifying  to  declarations  on  the  trial,  they  were 
unknown  to  Mellon  at  the  time,  and  if  negligence  can  be  attrib- 
uted to  Mellon  or  the  other  purchasers  under  him,  the  appellees 
are  precluded  by  the  equitable  defense  arising  from  the  gross 
laches  and  contributory  negligence  of  Llewellyn,  Jr.,  in  disre- 
garding all  the  ordinary  and  usual  methods  of  acquiring  and 
evidencing  ownerahip  of  choses  in  action  of  the  kind  in  ques- 
tion, and  the  negligence  of  the  appellees  since  his  death  in  with- 
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holding  all  notice  from  the  purchasers  that  they  claimed  a 
larger  share  in  the  land  by  a  separate  and  different  title, — pur- 
chase by  parol  in  their  devisor, — than  that  which  the  records 
of  the  county  show  to  have  been  vested  in  him. 

6.  The  foregoing  positions  of  defense  ai*e  separate  and  inde- 
pendent of  each  other,  and  if  any  one  of  them  prevails  the  ap- 
pellees' case  is  defeated  except  as  to  the  part  conceded,  viz  : 
the  one  undivided  eighth  under  the  father's  will.  As  to  such 
of  the  errors  assigned  as  would  result  only  in  a  retrial  of  the 
case,  they  are  too  numerous  to  mention  in  detail,  but  are  pre- 
sented under  their  appropriate  specifications. 

The  acts  and  declarations  relied  on  must  have  such  clearness 
and  directness  as  will  leave  no  doubt  as  to  their  meaning  and 
purpose :  Allison  y.  Burns,  107  Pa.  60.  The  declarations  of 
a  vendor  after  he  has  parted  with  the  title  are  not  admissible 
to  impeach  the  title  of  the  vendee :  McLaughlin  v.  McLaugh- 
lin, 91  Pa.  462 ;  Smith,  v.  Gibson,  1  Yeates,  291 ;  Com.  v. 
Knapp,  9  Pick.  507 ;  Jackson  v.  Payne,  11-4  Pa.  67 ;  Mclldow- 
ny  V.  Williams,  28  Pa.  493 ;  Silliman  v.  Haas,  161  Pa.  62 ; 
McGiuity  v.  McGinity,  63  Pa.  38.  The  loose  declarations  of 
one  who  claims  land,  in  relation  to  his  title,  are  not  to  be  relied 
on  and  used  as  evidence  to  defeat  a  title  otherwise  good :  Sand- 
ford  V.  Decamp,  8  Watts,  542 ;  Miller  v.  Holman,  1  Gi-ant,  244 ; 
Salem  Bank  v.  Gloucester  Bank,  17  Mass.  27. 

When  an  attempt  is  made  to  establish  title  to  land  under  a 
parol  contract,  proof  thereof  in  all  its  essentials  and  in  all  its 
equities  should  be  so  plain  and  clear  as  to  preclude  doubt  or 
hesitation  as  to  the  contract  and  the  equities  arising  therefrom : 
Miller  v.  Zufall,  113  Pa.  317 ;  see  also  Sower  v.  Weaver,  78 
Pa.  443 ;  Shellhammer  v.  Ashbaugh,  83  Pa.  24 ;  Edwards  v. 
Morgan,  100  Pa.  330 ;  Moyer's  App.,  105  Pa.  432;  Burgess  v. 
Burgess,  109  Pa.  312. 

Every  presumption  is  against  the  claimant  under  such  a  sale : 
Ackerman  v.  Fisher,  67  Pa.  467.  Facts  dependent  on  the  can- 
dor, intelligence  and  memory  of  the  witnesses  are  for  the  jury. 
Where  the  truth  is  determined  by  inferences  or  probabilities 
from  established  or  undisputed  facts,  it  is  for  the  court :  Kit- 
tel's  Est.,  156  Pa.  446 ;  Del.  &  C.  R.  R.  Co.  v.  Cadow,  120  Pa. 
559 ;  Cougle  v.  McKee,  161  Pa.  602 ;  Brown  v.  Barnes,  161 
Pa.  562. 
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Whea  in  an  ejectment  the  plaintiff  rests  his  title  upon  an 
alleged  parol  contmct  of  sale  of  the  property  in  dispute,  he  is 
seeking  in  effect  a  decree  of  specific  execution,  and  the  burden 
is  upon  him  to  show  a  contract  complete  in  its  terms,  and  such 
partial  performance,  including  a  taking  of  possession  in  pursu- 
ance of  the  contract,  as  would  make  it  unjust  and  inequitable 
not  to  execute  it :  Reno  v.  Moss,  120  Pa.  49;  Miller  v.  Specht, 
11  Pa.  449. 

A  bona  fide  purchaser  without  notice  is  not  affected  by  notice 
to  his  vendor :  Bond  v.  Stroup,  8  Binn.  66 ;  McElroy  v.  Bra- 
den,  162  Pa.  81 ;  Hottenstein  v.  Lerch,  104  Pa.  454 ;  Bryan's 
App.,  101  Pa.  894.  Neither  vague  reports  of  strangers,  nor 
information  given  by  a  person  not  interested,  respecting  a  de- 
fect of  title,  will  affect  a  purchaser  without  a  notice :  Kerns  v. 
Swope,  2  Watts,  75 ;  Duff  v.  Patterson,  159  Pa.  812. 

Where  the  evidence  in  an  ejectment  suit  tends  to  show  that 
A  was  present  when  B  purchased  property  from  C  and  assisted 
the  parties  and  subsequently  permitted  B  to  expend  money  in 
improving  the  same,  under  the  impression  that  he  had  secured 
a  good  title,  the  court  should  charge  that  if  the  jury  believe 
A  knew  these  facts,  then  both  he  and  those  claiming  under  him 
were  estopped  from  setting  up  an  outstanding  title  against  B  : 
Wahl  V.  Pittsburg  &  Western  R.  R.  Co.,  158  Pa.t257.  The 
resum^  should  be  as  full  on  one  side  as  on  the  other :  Gehman 
V.  Erdmau,  105  Pa.  871 ;  Reber  v.  Herring,  115  Pa.  599;  Lei- 
big  V.  Steiner,  94  Pa.  466. 

Though  the  law  be  stated  correctly,  yet  if  the  court  so  com- 
ments upon  the  law  as  to  pmctically  take  away  the  effect  of 
the  statement,  and  influence  them  into  disregarding  it,  it  is 
eiTor:  McFadden  v.  Reynolds,  20  W.  N.  C.  812;  Quinby  v. 
R.  W.  Co.,  2  Del.  285. 

Boyd  Orumrine^  J.  P.  Patterson  and  D.  F.  Patterson  with 
him,  for  appellees. — The  purchaser  of  an  imperfect  title  (or 
rather  of  no  title  or  intei*est  at  all,  either  legal  or  equitable,  to 
the  land  in  this  case),  is  bound  to  know  what  title  or  interest  he 
is  buying ;  and  if  it  be  not  a  title  perfect  on  its  face,  that  ulti- 
mately he  will  get  nothing  by  his  purchase ;  in  short  that  he 
buys  at  his  peril.  Caveat  emptor  is  the  rule  :  Chew  v.  Barnett, 
11  S.  &  R.  892 ;  Knapp  v.  Bailey,  79  Me.  195,  cited  in  16  Am. 
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&  Eng.  Ency.  of  Law,  790 ;  Priiigle  v.  Pringle,  6  Sandf.  (N. 
Y.)  157. 

Possession  of  land  for  a  long  period,  after  a  purchase  of  it  at 
a  sale  for  taxes,  affords  a  presumption  that  the  formal  provis- 
ions of  the  act  of  assembly  regulating  such  sales  were  complied 
with :  Coxe  v.  Derringer,  78  i^a.  289 ;  Jones  v.  Bland,  112  Pa. 
176;  Carter  V.  Tinicum  Fishing  Co.,  77  Pa.  315;  Foulk  v. 
Brown,  2  Watts,  214 ;  Richards  v.  Elwell,  48  Pa.  361 ;  Brock 
V.  Savage,  31  Pa.  410. 

Evidence  suflBcient  to  establish  a  parol  sale  of  land  is  not  re- 
quired to  prove  a  parol  partition  ;  it  is  not  for  the  court  but 
for  the  jury,  as  in  other  cases  :  McKnight  v.  Bell,  135  Pa.  370. 

Observe,  that  in  the  will  of  Llewellyn  Howell,  Jr.,  there  are 
definite  and  specific  dispositions  of  the  i^LYin  ^'^  whereon  I  now 
reside  "  as  his  own  land ;  and  this  is  an  assertion  of  title  in  him 
to  the  land  as  land  while  in  possession  thereof.  The  will  was 
not  a  general  devise  of  "  all  his  real  estate,"  which  might  be 
operative  upon  any  kind  of  interest  in  real  estate  he  might  own 
at  his  death.  But,  whatever  it  was,  John  Howell,  having  rec- 
ognized the  will  as  a  valid  will  and  pleaded  it  in  solemn  judi- 
cial proceedings,  is  estopped  with  his  privies  from  claiming 
against  it:  Miller  v.  Springer,  70  Pa.  269;  Dufifey  v.  Pres. 
Cong.,  48  Pa.  46;  Spaulding  v.  Eimers,  3  Pittsb.  306;  Put- 
nam V.  Tyler,  117  Pa.  570 ;  Root  v.  Crock,  7  Pa  378. 

The  evidence  was  suflBcient  to  establish  the  purchase  of  the 
outstanding  interests,  as  against  the  defendant  in  this  case,  and 
also  as  to  the  effect  of  the  estoppel  as  to  John  and  those  now 
claiming  under  him :  Mellon  v.  Reed,  114  Pa.  647 ;  Same  v. 
Same,  123  Pa.  1. 

"  In  a  partition  of  lands  between  tenants  in  common,  who  de- 
rive their  estate  by  descent,  there  is  an  implied  warmnty  of  title. 
Hence,  in  an  action  of  ejectment  by  one  of  them,  for  a  part  of 
the  land  allotted  to  him,  another  of  those  who  were  tenants  in 
common  with  him  is  not  a  competent  witness  for  the  plaintiff:" 
Weiser  v.  Weiser,  5  Watts,  280;  Patei-son  v.  Lanning,  10 
Watts,  136 ;  Seaton  v.  Barry,  4  W.  &  S.  183 ;  Feather  v.  Stro- 
hecker,  3  P.  &  W.  506 ;  Sawyers  v.  Cator,  8  Humph.  256  (47 
Am.  Dec.  608) ;  Morris  v.  Harris,  9  Gill  (Md.),  19. 

Not  only  is  there  no  evidence  on  the  part  of  W.  L.  Scott  or 
the  Youghiogheny  River  Coal  Co.  that  they  were  without  no- 
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tice  of  the  plaintiffs'  title,  but  none  that  to  constitute  them 
bona-fide  purchasei-s  they  had  paid  the  purchase  money ;  they 
wei-e  lequired  to  prove  the  actual  payment  of  the  purchase 
money  by  other  evidence  than  the  recital  of  their  deeds. 

Opinion  by  Mr.  Justice  Williams,  July  18, 1895. 

This  is  an  important  case,  whether  regard  be  had  to  the  value 
of  the  property  in  controversy,  or  to  the  questions  involved. 
The  assignments  of  error  are  thirty-six  in  number  and  cover 
thii-ty-five  pages  of  the  appellants'  paper-book.  The  printed 
briefs  aggregate  about  two  hundred  pages  more.  It  is  by  no 
means  easy  to  armnge  and  condense  the  facts  and  the  questions 
pi-esented  by  them  so  as  to  bring  a  discussion  of  them  within 
reasonable  limits.  Nearly  seventy  yeai-s  before  this  suit  was 
brought  Llewellyn  Howell,  Sr.,  who  owned  the  farm  of  which 
the  land  in  controversy  was  part,  died  testate.  He  left  a  widow 
and  nine  children  to  survive  him.  He  gave  the  use  of  his  farm 
to  his  widow  until  the  youngest  child  should  come  of  age,  and 
directed  that  it  should  then  be  sold.  One  third  of  the  purchase 
money  was  to  be  invested  for  the  use  of  the  widow  during  life 
and  the  other  two  thirds  to  be  divided  among  the  children.  He 
gave  to  his  widow,  however,  the  right  to  elect  whether  the  sale 
should  take  place  at  the  time  designated  by  him,  or  not  until 
her  own  death.  She  elected  that  it  should  remain  unsold.  She 
sui-vived  her  husband  about  thirty  years,  dying  in  February, 
1853.  The  plaintiffs  are  the  children  of  John  Howell,  one  of 
the  sons  of  Llewellyn  Howell,  Sr.,  but  they  claim  title  as  the 
devisees  of  Llewellyn  Howell,  Jr.,  who  was  another  of  the  sons 
of  Llewellyn  Howell,  Sr.  To  support  their  title  they  rely  upon 
pai-ol  sales  alleged  to  have  been  made  in  1836  and  1837  by  the 
children  of  the  elder  Howell  to  their  three  brothers,  John,  Llew- 
ellyn, Jr.,  and  Philip ;  and  a  subsequent  parol  partition  between 
the  purchasers  by  which  the  land  now  in  controvei*sy  became 
the  property  of  Llewellyn,  Jr. 

The  defendants  claim  under  John  Howell,  the  father  of  the 
plaintifis  who  claimed  to  be  the  owner  of  seven  eighths  of  the 
land  as  heir  at  law  and  as  the  vendee  of  six  other  heirs  at  law 
of  his  father  from  whom  he  held  conveyances  of  their  title.  It 
is  conceded  on  all  sides  that  the  will  of  Llewellyn  Howell,  Sr., 
converted  his  farm  into  personalty  ;  and  that  the  share  of  each 
Vol.  clxix — 11 
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of  his  children  was  not  land,  but  a  sum  of  money  out  of  the  pro- 
ceeds of  the  sale  which  his  executonj  were  directed  to  make. 
But  it  was  competent  for  the  devisees  to  relieve  against  this 
convei*s>ion  by  agieement,  and  restore  the  property  to  its  origi- 
nal character  as  I'eal  estate.  The  plaintiffs  allege  that  this  was 
done  at  the  time  the  parol  sales  under  which  they  claim  were 
effected,  and  the  parol  partition  made  between  the  purchasera. 
The  defendants  insist  that  no  parol  sales  were  in  fact  consum- 
mated, and  allege  that  the  re-conversion  took  place  when  the 
several  heira  at  law  conveyed  to  John  Howell,  their  grantor. 
There  is  therefore  no  allegation  that  the  interest  or  title  of 
either  party  is  now  peraonal,  and  no  denial  that  for  at  least 
thirty  years  it  lias  been  restored  to  its  original  character  as 
land. 

This  is  an  equitable  ejectment.  The  plaintiffs  are  asserting 
a  title  that  rests  on  the  alleged  parol  contracts  of  sale  and  the 
alleged  subsequent  parol  contract  for  partition.  They  are  out 
of  possession,  and  for  about  forty  yeai*s  the  defendants  have 
been  in  possession  claiming  title.  The  plaintiffs  must  recover, 
if  they  recover  at  all,  upon  the  strength  of  their  own  title,  for 
the  defendants  may  stand  upon  their  possession  until  a  valid 
title  is  established  in  the  plaintiff.  Potior  est  conditio  defen- 
dentis  is  a  maxim  of  equity  as  well  as  of  law,  and  the  defendants 
are  not  called  upon  to  defend  their  possession  until  the  plain- 
tiffs establish  a  title  that  is  good,  prima  facie,  to  the  land  in 
controversy.  Was  such  a  title  shown,  or  was  the  evidence  in 
support  of  it  submitted  to  the  jury  under  suitable  instructions  ? 
The  title  set  up  was  as  to  one  share,  or  an  equal  undivided 
eighth  part,  the  title  of  Llewellyn  Howell,  Jr.,  under  his  father's 
will ;  and  as  to  the  other  seven  eighths  it  was  the  title  of  his 
brothers  and  sistei-s  under  the  same  will  which  it  was  alleged  he 
held.  The  title  of  two  of  his  sistei's  appears  to  have  been  con- 
veyed by  deed  to  him  and  his  brothers  Philip  and  John  as  tenants 
in  common.  These  deeds  were  found  in  the  possession  of  John 
and  no  reason  for  disregarding  them  has  been  shown.  So  far 
as  the  evidence  indicates  they  were  valid  conveyances,  and 
they  left  nothing  in  the  respective  gi-antors  to  pass  by  their 
subsequent  deeds  to  John.  Llewellyn,  Jr.,  appears  therefore 
to  have  held  at  least  his  own  share  and  an  undivided  one  third 
of  the  two  shares  of  his  sistera  Sarah  and  Martha.    The  shares 
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of  James  and  Andrew  and  of  Esther  and  Mary  it  is  alleged 
were  bought  by  the  three  brothers  John,  Llewellyn,  Jr.,  and 
Philip  as  tenants  in  common ;  and  the  interest  of  John  and 
Philip  in  the  land  in  controvei-sy,  it  is  claimed,  passed  to  Llewel- 
lyn, Jr.,  by  a  parol  contract  for  partition  which  was  executed 
by  the  running  and  marking  of  a  division  line  on  the  ground, 
and  by  a  continued  use  or  possession  in  accordance  therewith 
extending  up  to  the  death  of  Llewellyn,  Jr.,  in  1861.  It  will 
thus  be  seen  that  as  to  four  shai'es  the  title  of  Llewellyn,  Jr., 
rested  on  separate  parol  sales ;  and  as  to  the  shares  of  John  and 
Philip,  as  devisees,  and  as  tenants  in  common  of  the  shares 
acquired  by  pui-chase,  it  rested  on  a  parol  partition. 

I  am  unable  to  discover  the  proof  of  a  parol  contract  made 
between  the  three  brothers  and  either  of  the  other  heirs  for  the 
purchase  of  his  or  her  share  at  an  agreed  price.  The  existence 
of  such  contracts  must  be  gathered,  so  far  as  the  proofs  before 
us  show,  from  the  declarations  of  the  paiiiies  made  to  stmngers 
in  the  course  of  convei-sations  of  which  we  have  but  a  fragment 
before  us.  These  declarations  are  general  and  indefinite  in 
their  character  and  do  not  show  any  of  the  terms  of  either  of 
the  alleged  contracts.  Thus  one  witness  says  he  heard  John 
and  Llewellyn,  Jr.,  say  they  had  bought  out  their  brothei-s  and 
sistei-s.  The  same  witness  says  that  as  late  as  1848,  some  ten 
years  after  the  alleged  partition  was  had,  he  heard  Llewel- 
lyn, Jr.,  say  that  he  would  be  able  to  pay  oflf  the  heirs  out  of 
the  proceeds  of  the  timber  on*  the  land.  Another  witness  says 
that  in  1840  Lewellyn  told  him  they  had  bought  out  the  other 
heirs,  had  paid  part  of  the  purchase  money  and  were  going  to 
pay  the  balance.  Still  another  says  that  John  and  Llewellyn 
told  him  they  had  bought  out  all  of  the  heirs.  The  proofs  of 
the  parol  partition  are  equally  wanting  in  definiteness  and  cer- 
tainty. There  is  no  proof  of  an  agreement  to  divide  what  they 
had  before  held  in  common.  There  is  no  proof  of  the  actual 
running  of  a  partition  line  on  the  ground  by  the  parties.  The 
existence  of  the  line  and  its  purpose  must  be  gathered  from 
the  declarations  of  the  parties  to  persons  in  their  employ  and  to 
their  neighbors.  Thus  Mr.  Ball  testifies  that  John  and  Llewel- 
lyn showed  him  a  fence  and  told  him  it  was  the  dividing  line. 
McFadden  says  there  was  no  fence  right  on  the  line  but  within 
"  maybe  ten  rods  and  some  places  not  so  far.    It  run  down  to 
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what  was  called  the  Murphy  line.  It  didn't  follow  tlie  line 
right  through."  Dougherty  says  he  worked  up  to  a  fence  they 
called  the  division  line,  and  that  he  understood  Llewellyn  had 
the  north  side  of  it  and  John  the  south  side.  In  answer  to  this 
question,  "  Did  they  state  to  you  when  or  how  they  divided  it?" 
(the  farm,)  he  said  "not  to  my  recollection." 

The  fact  that  two  brick  houses  were  built  upon  the  land  was 
greatly  relied  on  as  showing  that  a  partition  had  been  made  ; 
but  these  houses  were  built  of  brick  made  by  John  and  Llewel- 
lyn in  common,  and  during  the  lifetime  of  the  mother.  Llew- 
ellyn and  his  mother  lived  in  one.  John  and  his  family  lived 
in  the  other. 

Under  what  arrangement  with  their  mother  the  life  tenant, 
or  with  each  other,  the  occupancy  of  the  farm  was  divided  or 
the  houses  built  the  evidence  is  silent.  This  was  the  case  of 
the  plaintiffs.  We  do  not  say  it  should  not  have  gone  to  the 
jury,  but  we  do  say  that  if  submitted  to  the  jury  it  should  have 
been  done  with  care  and  with  very  definite  instructions  as  to 
what  it  was  necessary  the  jury  should  find  in  order  to  sustain 
the  plaintiffs*  title. 

But  there  was  pertinent  and  important  evidence  on  the  pai*t 
of  the  defendants  that  was  entitled  to  the  like  careful  treatment. 
As  to  the  parol  sales  it  is  clear  that  each  of  the  alleged  vendors 
took  a  different  view  of  the  effect  of  the  negotiations  between 
themselves  and  Llewellyn  from  that  which  he  entertained. 
They  have,  each  of  them,  made  a  sale  to  John  since  Llewellyn's 
death  and  executed  a  deed  to  him  for  the  respective  shares  held 
by  them.  They  disavow  and  repudiate  the  sale  alleged  to  have 
been  made  by  them  by  parol,  and  assert  their  ownership  after 
Llewellyn's  death  and  tlie  probate  of  his  will.  HLs  two  alleged 
cotenants  repudiate  the  purchases  in  common  and  the  subse- 
quent parol  partition  set  up  by  the  plaintiffs.  Llewellyn  died 
in  January,  1851.  The  sale  by  John  to  Mellon  did  not  take 
place  until  Aug.  25, 1863. 

The  third  action  of  ejectment  brought  by  James  and  Andrew 
against  John  terminated  in  a  verdict  in  favor  of  James  for  fifty 
acres  in  the  extreme  north  end  of  the  original  farm  in  1857. 
Since  that  time  at  least  John  has  been  in  the  undisputed  oc* 
cupancy  of  all  the  rest  of  the  land  occupied  by  Llewellyn  and 
his  mother,  including  the  land  now  in  controversy.     That  he 
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had  been  in  the  exclusive  occupancy  from  the  time  of  Llewellyn's 
death,  subject  only  to  the  life  estate  of  his  mother  is  fairly  infer- 
able from  the  fact  that  the  first  action  of  ejectment  brought  by 
James  and  Andi'ew  was  begun  in  June,  1852.  The  mother  was 
still  living  in  the  house  which  Llewellyn  had  occupied  with  her 
from  the  time  of  its  erection  and  was  made  a  codefendant  with 
John  and  Philip  in  the  action.  These  significant  circumstances 
should  have  been  set  over  against  the  indefinite  declamtions 
relied  on  by  the  plaintiffs  to  prove  the  several  parol  sales,  and 
the  parol  partition  on  which  their  title  to  most  of  the  land 
claimed  depended.  The  attention  of  the  jury,  having  been 
diawn  by  the  learned  judge  to  the  proofs  on  the  part  of  the 
plaintiffs,  should  have  been  drawn  to  the  evidence  in  reply 
tliereto  by  the  defendants,  and  they  should  have  been  directed 
to  consider  it  in  determining  the  weight  to  be  given  to  the 
testimony  of  the  aged  witnesses  who  undertook  to  give  decla- 
rations made  in  their  hearing  a  half  century  before  they  were 
called  to  testify  to  them.  The  important  questions  for  the 
jury  were,  first,  does  the  evidence  fairly  show  the  actual  making 
of  the  parol  sales  under  which  the  three  brothers  acquired  the 
title  of  their  brothers  and  sistera  in  the  farm  ?  If  not  then 
the  plaintiffs  can  only  recover  the  undivided  share  which  Llew- 
ellyn holds  as  heir  at  law  of  his  father  and  one  third  of  the  shares 
of  his  sisters  Samh  and  Esther. 

If  the  juiy  should  i-each  the  other  conclusion,  that  the  parol 
sales  aie  satisfactorily  proved,  then  the  second  question  relates 
to  the  parol  partition.  If  this  is  not  established  the  plaintiffs 
cannot  recover  though  the  jury  should  find  for  them  upon  the 
first  question.  But  if  both  questions  be  found  for  the  plain- 
tiffs then  they  should  recover  in  this  action  the  land  they  claim, 
lu  considering  the  second  question  the  erection  of  the  two 
houses  does  not  seem  to  us  to  play  any  important  part.  One 
of  them  was  built  about  1887  and  the  other  about  1839.  The 
brick  for  both  were  prepared  and  burned  by  the  family,  or 
such  of  them  as  then  lived  at  home  with  the  mother,  and  the 
work  upon  them  was  done  in  the  same  manner.  The  houses 
^ere  apparently  built  by  a  common  effort  and  for  the  common 
benefit. 

Tlie  marriage  of  John  did  not  occur  till  three  or  four  years 
later,  and  he  continued  to  live  with  his  mother  till  his  marriage 
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took  place.  He  then  moved  into  the  house  on  the  southern 
part  of  the  fann  which  had  not  previously  been  occupied. 
There  is  nothing  in  all  this  that  bears  with  any  directness  on 
the  making  of  a  contract  or  partition  between  John,  Llewellyn 
and  Philip  as  ownera  in  common.  The  proof  offered  to  show 
the  making  of  a  division  line  separating  the  farm  into  two  pur- 
parts by  way  of  amicable  partition  between  the  three  brothel's 
is,  to  say  the  least,  vague  and  uncertain.  When  the  line  was 
settled  upon,  for  what  purpose  it  was  intended,  and  just  where 
it  ran  it  would  be  diflBcult  to  deteimine  from  the  evidence. 
The  jury  should  have  been  told  what  facts  it  was  necessary  for 
them  to  find  in  order  to  justify  them  in  sustaining  the  alleged 
parol  partition,  and  their  attention  should  have  been  drawn  to 
the  evidence  from  which  these  facts  must  be  found  if  found 
at  all. 

The  trouble  with  the  charge  is  in  its  manner  and  general 
effect.  The  learned  judge  seems  to  have  been  satisfied  by  the 
evidence  that  the  parol  sales  were  established  and  the  partition 
and  the  boundary  line  made  as  alleged  by  the  plaintiffs.  He 
instructed  the  juiy  in  answer  to  the  defendants'  third  point, 
''  If  the  evidence  of  the  plaintiff  is  believed  it  is  sufficient  to 
establish  a  purchase  by  Llewellyn,  John  and  Philip  of  the  inter- 
ests of  their  other  brothers  and  sisters  in  the  whole  farm  and 
its  proceeds,  and  that  they  being  owners  thereof  with  consent 
and  agreement  of  the  mother  made  a  parol  partition  of  the 
land  among  themselves  by  which  the  share  of  Llewellyn  Howell, 
Jr.,  was  set  apart  by  definite  metes  and  bounds  and  occupied  by 
him  as  such  to  the  time  of  his  death.  It  is  a  fact  for  the  jury." 
But  this  left  to  the  jury  little  but  the  question  of  credibility. 
They  were  told  that  the  evidence  was  sufficient  to  establish  the 
title  of  the  plaintiff  "if  it  is  believed.*'  It  was  the  credibility 
of  the  plaintiffs'  witnesses,  and  not  the  vague  and  uncertain 
character  of  their  testimony,  to  which  the  attention  of  the  jury 
was  directed.  Their  testimony  might  all  be  true  and  yet  the 
jury  might  not  have  been  able  to  find  from  it  the  several  parol 
contracts  of  sale,  or  that  if  made  in  tenns  they  were  ever 
actually  carried  into  effect.  The  subsequent  conduct  of  all 
the  parties  was  inconsistent  with  the  sales  alleged,  and  the  duty 
of  the  jury  was  to  determine  not  a  question  of  credibility  merely, 
but  a  question  of  the  weight  of  the  evidence  taken  as  a  whole. 
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Did  it  show  in  a  satisfactory  manner  the  making  of  the  various 
pai-ol  agreements  alleged,  or  were  the  declarations  proved  by 
the  witnesses  consistent  with  the  existence  of  negotiations  that 
did  not,  except  in  the  cases  of  Martha  and  Esther,  ripen  into 
valid  agreements  of  sale  ?  The  assignments  of  error  numbered 
with  Roman  numerals  24,  27,  28  and  84  present  instructions 
that  are  objectionable  as  presenting  in  too  strong  a  light  the 
facts  relied  on  by  the  plaintiffs,  without  any  allusion  to  the 
circumstances  presented  by  the  defendants  as  an  answer  to 
them.  These  circumstances  were  entitled  to  a  careful  consid* 
eration,  and  while  remaining  uncontroverted  and  unexplained 
were  inconsistent  with  the  theory  of  the  plaintiffs,  and  a  forci- 
ble reply  to  it. 

In  all- other  respects  this  case  was  tried  with  ability  and  witli 
great  clearness  by  the  learned  judge,  but  the  conclusion  is  not 
easily  to  be  avoided  that  the  charge  as  a  whole  was  calculated 
to  lead  the  jury  to  a  verdict  in  favor  of  the  plaintiffs  by  the 
prominence  it  gave  to  the  plaintiffs'  case,  and  by  its  failure  to 
present  the  circumstances  relied  on  by  the  defendants  as  an 
answer  thereto. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  is 
awarded. 
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Contract— Guaranty— Eazard  of  experiment. 

In  a  suit  on  a  written  agi'eement  under  which  plaintiff  agrees  to  erect 
according  to  plans  prepared  by  it  **  one  continuous  melting,  regenerative 
tank  melting  furnace,  with  12  working  holes  designed  to  work  36  window 
glass  blowers  in  three  shifts  of  12  blowers  eaeh  per  day  of  twenty-four 
hoars,  the  furnace  to  be  operated  with  fuel  gas  manufactured  from  coal 
by  what  is  known  as  *  Wellman'  producers,"  and  "  to  erect  three  of  said 
pixxiucers  and  connect  same  with  gas  valve  of  said  furnace  by  flues  or 
conduits  of  suitable  size  to  (jonvey  the  gas  from  producers  to  valve  in  suf- 
ficient quantity  to  operate  said  furnace,''  and  **  to  erect  two  additional  pro- 
ducers and  connect  same  by  flues  or  conduits  of  suitable  size  with  two 
blowing  furnaces  and  three  flattening  ovens  erected  or  to  be  erected  by 
wcond  party  (defendant),  also  with  floater  kiln  hereinafter  named  to  be 
erected  by  first  party"  (plaintiff);  and  •' tii-st  party  (plaintiff)  guaran- 
tees that  the  work  will  be  done  in  a  thoroughly  workmanlike  manner  and 
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that  all  material  used  will  be  of  the  best  quality  for  the  purpose  required; 
and  f  uither  that  tlie  gas  flues  or  couduits  will  have  capacity  sufficient  to 
supply  the  various  furnaces  and  ovens  named,  and,  while  not  guaranteeing 
absolutely  the  successful  operation  of  the  furnaces,  first  party  (plaintiff) 
to  use  every  endeavor  in  its  power  to  make  them  operate  successfully ; " 
it  appeared  that  this  method  of  melting  glass  and  operating  the  furnace 
with  fuel  gas  had  hardly  passed  the  stage  of  experiment,  and  both  parties 
had  full  knowledge  and  expenence  in  glass  manufacture;  it  was  Ae^  that 
the  plaintiff  was  bound  to  show  (1)  that  the  work  was  done  in  a  thorough- 
ly workmanlike  manner,  and  that  the  material  used  was  of  the  best  quality 
for  the  purpose ;  (2)  that  the  gas  flues  had  a  capacity  sufficent  to  supply 
the  furnaces  and  ovens ;  (3)  that  it  had  used  every  endeavor  in  its  power 
to  make  them  opei*ate  successfully ;  but  all  the  hazard  of  what  was  an 
experiment  was  to  be  assumed  by  defendant,  and  it  may  be  assumed  that 
plaintiff  did  not  intend  to  guarantee  a  successful  result,  and  that  defendant 
did  not  exact  such  guaranty. 

Contract—  Question  for  jury — Damages . 

In  such  case  where  defendant  avers  that  the  ••  Well  man  "  producers  were 
not  of  a  size  to  furnish  gas  in  sufficient  quantity,  even  if  the  flues  were 
sufficient,  and  the  evidence  showed  that  **  Wellman  "  producers  were  of 
different  sizes,  that  the  teim  itself  impoited  no  particular  size,  and  that  they 
were  often  made  larger  than  those  supplied  by  plaintiff,  and  the  evidence 
of  plaintiff  did  not-  show  that  the  term  **  Wellman  producer"  meant  just 
such  a  one  as  it  had  constructed,  the  question  is  for  the  jury ;  and  if  plain- 
tiff did  not  put  in  producers  of  sufficient  size  according  to  the  plans  pre- 
pared by  itself  when  it  could  have  done  so,  it  is  answerable  in  damages. 

In  such  a  case  it  was  not  error  for  the  court  to  charge  **  if  the  Wellman 
producer  is  as  the  defendant  claims  a  producer  which  may  be  erected  of 
any  size,  then  an  agreement  to  erect  producers  as  part  of  a  plant  to  work 
tliirty-six  blowers  is  an  agi*eement  to  build  those  producers  of  sufficient 
size  and  capacity  to  do  their  part  of  the  work  of  said  plant  and  plaintiff 
should  have  so  built  them." 

Contract — Parol  agreement — Rebuttal^Evidence, 

Where  plaintiff  offered  in  evidence  the  written  agreement  upon  which 
it  relied  as  a  ground  of  recoveiy,  it  was  not  competent  for  it  to  set  up  a 
contemporaneous  parol  agreement  in  rebuttal  of  defendant's  claim  for 
damages  where  no  fraud  or  mistake  was  alleged  which  would  authorize 
a  modification  of  the  writing.  The  introduction  in  rebuttal  of  such  new 
matter  was  not  warranted  by  the  evidence. 

In  such  case  it  was  competent  to  prove  that  the  tank  built  and  designed 
by  plaii\tiff  had  not  sufficient  capacity  for  thirty-six  men  working  thi'ee 
shifts  per  day. 

CofUract—Damages, 

In  such  a  case  it  was  not  error  for  the  court  to  charge  the  jury  that  **  if 
they  found  the  plaintiff*  did  not  perfonn  its  contract  then  defendant  was 
entitled  to  damages  in  (1)  the  amount  reasonably  and  necessanly  expended 
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in  completing  the  contract ;  (2)  the  expenses  incuiTed  and  material  lost 
in  attempting  to  operate  the  plant  so  long  as  it  was  reasonable  to  operate 
it  in  oi*der  to  asceitain  whether  it  would  operate  successfully ;  (3)  the 
expense  incurred  necessaiy  to  preserve  the  tank  and  material  in  it,  while 
making  necessary  changes  in  flues  and  producer ;  (4)  fair  compensation 
on  the  testimony  for  tlie  use  of  the  plant  while  deprived  of  its  use  by  fail- 
ure of  plaintiff  to  fulfill  its  contract." 

Courtrrecord — Certificate— Errors. 

The  recoitis  of  a  court  import  verity,  and  therefore  it  is  incumbent  upon 
the  judge  who  certifies  to  them  to  see  to  it  under  the  full  authority  given 
by  the  constitution  to  all  courts,  that  manifest  en*ors  are  corrected. 

Argued  Nov.  8, 1894.  Appeal  No.  275,  Oct.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co.,  May  T., 
1892,  No.  341,  on  verdict  for  plaintiff  (less  than  claim).  Be- 
fore Steueett,  C.  J.,  Green,  Williams,  McCollum,  Mitch- 
ell, Dean  and  Fell,  JJ.     Affirmed. 

Sci.  fa.  sur  mechanic's  lien.     Before  McCltjng,  J. 

At  the  trial  it  appeared  that  the  material  part  of  the  con- 
tract upon  which  the  plaintiff's  claim  was  based  was  as  follows : 

"Memorandum  of  agreement,  made  and  entered  into  this 
Fourteenth  day  of  November,  A.  D.  1890,  by  and  between 
Dixon-Woods  Co.,  a  corpoi-ation  of  Pittsburg,  Pa.,  party  of  the 
fii-st  pail;,  and  Phillips  Glass  Co.,  a  corpoi-ation  of  the  same 
place,  party  of  the  second  part, 

"Witnesseth,  That  for  the  considemtion  hereinafter  men- 
tioned, party  of  the  first  part  covenants  and  agrees  to  erect  or 
build  on  the  site  selected  by  second  party  at  their  works.  Twen- 
tieth and  Maiy  Sts.,  South  Side,  Pittsburg,  Pa.,  the  following 
named  furnaces  and  appliances  to  be  used  for  the  manufacture  of 
window  glass,  viz  :  One  continuous  melting  regenerative  tank 
melting  furnace,  with  twelve  working  holes,  designed  to  work 
thirty-six  window  glass  blowei-s  in  three  shifts  or  turns  of 
twelve  blowers  each,  per  day  of  twenty-four  hours,  working 
under  i-ules  and  regulations  of  American  Window  Glass  Work- 
ers Association.  Said  furnace  to  be  opemted  with  fuel  gas, 
manufactured  from  coal  by  what  is  known  as  the  *  Wellman ' 
producers.  Furnace  to  be  complete  with  valves  of  suitable 
dimensions,  and  stack  126'  0"^  high  from  bottom  of  flue. 

"Fii-st  party  to  erect  three  of  said  producers  and  connect  same 
with  gas  valve  of  said  furnace  by  flues  or  conduits  of  suitable 
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size  to  convey  the  gas  from  producers  to  valve  in  suflBcient 
quantity  to  operate  said  furnace.  First  party  further  agrees 
to  erect  two  additional  producer  and  connect 'same  by  flues  or 
conduits  of  suitable  size  with  two  blowing  furnaces,  and  three 
flattening  ovens  erected  or  to  be  erected  by  second  party,  also 
floater  kiln  hereinafter  named  to  be  erected  by  firat  party.  .  .  . 
All  to  be  built  according  to  plans  and  specifications  prepared 
by  firat  party.  .  .  .  First  party  guarantees  that  the  work  will 
be  done  in  a  thoroughly  workmanlike  manner,  and  that  all 
material  used  will  be  of  the  best  quality  for  the  purpose  re- 
quired, and  further  that  the  gas  flues  or  conduits  will  have 
capacity  suflBcient  to  supply  the  various  furnaces  and  ovens 
named,  and  while  not  guaranteeing  absolutely  the  successful 
opei-ation  of  the  furnaces,  first  party  to  use  every  endeavor  in 
their  power  to  make  them  operate  successfully. 

"Fii-st  party  further  agrees  that  they  will  make  any  re- 
arrangement or  changes  to  the  flues  and  producei's,  or  anything 
of  that  kind  found  necessaiy,  for  the  successful  operation  of  the 
furnaces  without  further  cost  to  second  party  than  the  considem- 
tion  hereinafter  named  to  be  paid  by  second  party.  The  work 
contemplated  in  this  contmct  to  be  completed  in  time  to  com- 
mence blowing  gas  from  said  furnace  not  later  than  Sept.  15, 
1891.  Fii*st  party  to  have  the  privilege  of  commencing  and 
completing  all  portions  of  the  work  that  can  be  completed  prior 
to  commencing  work  on  the  furnace  proper  or  melting  and  re- 
generative chambei-s,  viz:  producers,  boiler,  flues,  conduits, 
valves  and  stack,  or  ajny  other  portions  that  can  be  completed 
while  the  second  party  continues  to  operate  the  ten-pot  melt- 
ing furnace,  now  situated  on  the  site  to  be  occupied  by  the  tank 
melting  furnace.  Should  any  delay  be  caused  to  the  firat  party 
in  completing  said  work,  by  second  party  failing  to  comply 
with  the  terms  of  this  agreement,  or  caused  by  remodeling  build- 
ings of  second  party,  or  any  cause  beyond  control  of  firat  party, 
the  time  named  for  completion  of  the  work  to  be  extended  the 
length  of  time  first  party  is  delayed. 

"As  a  full  and  complete  consideration  for  the  above  work  and 
material,  second  party  agrees  to  pay  to  firat  party  the  sum  of 
Thirty-one  Thousand  Dollars  (*31,000>  .  .  . 

"In  addition  to  the  above  considei*ation  and  without  diminu- 
tion thereof,  second  party  agrees  to  remove  the  pots  from  the 
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ten-pot  melting  furnace,  now  located  on  site  proposed  for  tank 
furnace,  on  May  31st,  1891,  and  put  out  the  fire,  giving  first 
party  possession  of  the  building  June  1st,  1891,  for  the  purpose 
of  performing  the  work  covered  by  this  contract  Second  party 
agrees  further  that  all  material  of  whatever  kind  removed  by 
first  party  from  said  ten-pot  melting  furnace,  pot  arches  and 
sand  kiln,  their  foundations,  cave  walls  and  cave  to  be  the  prop- 
erty of  the  first  party  to  use  as  far  as  suitable  in  consti-ucting 
the  new  furnace,  etc. 

**  In  addition  to  the  above  named  considerations,  second  party 
agrees  at  their  own  expense,  to  furnish  and  erect  the  coal  plat- 
forms and  boiler  house,  and  that  any  I'epairs  of  flattening  ovens 
or  blow  furnaces  necessaiy,  except  what  is  necessary  to  apply 
the  fuel  gas  as  stipulated  to  be  done  at  expense  of  second 
party.  .  •  . 

'*  Second  party  agrees  further  to  give  fii*st  party  possession  of 
said  buildings  at  the  time  stipulated,  for  the  performance  of  the 
work,  and  not  in  any  way  to  delay  firet  paity  in  the  perform- 
ance of  said  work  as  above  stated,  whether  by  written  order  or 
by  default  of  payments  of  considerations  as  herein  stated."  .  .  . 

Defendant  offered  to  prove  by  C.  W.  Phillips,  a  witness  on 
the  stand,  as  follows : 

By  Mr.  Cook :  "  I  propose  to  show  that  we  provided  abun- 
dant gas  supply ;  had  competent  men  to  use  the  tank  in  a  proper 
way,  and  that  as  designed  it  has  not  sufficient  capacity  for 
thirty-six  men." 

By  the  Court:  "That  is  competent  to  show  that — to  show 
tests  and  the  result  of  them." 

''  Q.  Did  you  put  up  additional  producei-s  so  as  to  produce 
additional  gas  supply?  A.  Yes,  sir;  we  put  up  one  more. 
Q.  That  makes  six?  A.  Yes,  sir.  Q.  And  connected  them 
with  what?  A.  With  this  flue  that  Mr.  Smythe  built.  Q.  That 
is  the  tank  flue?  A.  The  tank  flue.  Q.  Now,  what  men  did 
you  have  in  charge— experienced  or  otherwise  ?  A.I  had  Ar- 
thur Mattem,  the  most  experienced  man  that  I  know  of  in  the 
United  States,  in  chai'ge  of  that  tank.  Q.  Did  you  have  expe- 
rienced men  in  charge  of  the  producers?  A.  Yes,  sir;  the 
very  best  I  knew  of.  Q.  Did  you  encounter  any  difficulty  in 
getting  the  gas  from  the  producers  to  that  tank  ?  A.  With 
the  new  flues  ?    Q.  Yes.    A.  No,  sir.     Q.  Now,  under  those 


Digitized  by 


Google 


172  DIXON-WOODS  CO.,  Appellant,  v.  PHILLIPS  GLASS  CO. 

Statement  of  Facts.  [169  Pa. 

conditions,  has  the  tank,  as  built  and  designed  by  the  plain- 
tiff, ever  shown  the  capacity  to  employ  thirty-six  men  work- 
ing three  shifts  a  day,  working  under  the  rules  and  regulations 
of  the  American  Glass  Workers'  Association?" 

By  Mr.  Ferguson  :  "  We  object,  first,  for  the  reason  that 
there  is  no  guai-anty  that  the  tank  will  furnish  the  glass  suffi- 
cient for  thirty-six  window  glass  blowei-s;  that  the  question  is 
whether  or  not  the  tank  is  of  the  kind  that  is  desired  to  work 
that  number  of  blowers — whether  it  is  of  the  size  and  design 
genemlly  used  for  that  number  of  workmen." 

By  the  Court:  "  To  exclude  evidence  here  would  be  for  the 
court  to  undertake  to  pass  upon  the  question  of  this  design. 
We  think  it  will  afford  some  light  to  the  jury  in  determining 
whether  or  not  the  tank  furnace  contmcted  for  was  supplied." 

The  objection  was  overruled  and  a  bill  sealed  for  plaintiff. 
*'A.  No,  sir,  it  has  not  shown  any  such  capacity  as  that. 
Q.  What  capacity  has  it  shown  under  those  conditions? 
A.  Twenty-seven  to  thirty  blowers.  [2]  Q.  Mr.  Phillips,  did 
the  making  of  glass,  so  far  as  you  conducted  it  with  the  old 
flues,  result  in  profit  or  loss?"     Objected  to. 

By  Mr.  McCook:  "We  don't  want  the  amount,  only  the 
fact." 

By  Mr.  Ferguson :  "  We  object  to  that  fact  as  incompetent 
and  irrelevant." 

By  Mr.  McCook :  "  The  purpose  is  to  show  that  there  was 
no  profit  made  out  of  the  operation,  so  far  as  we  did  conduct 
it,  to  be  applied  to  this  loss  of  ours." 

By  the  Court:  "If  the  defendant  desires,  we  will  let  it 
put  it  in."     Bill  sealed  for  plaintiff. 

"A.  Gi-eat  loss."  [4] 

By  Mr.  McCook:  "  Q.  What  amount  did  you  expend  in 
employing  labor  to  operate  the  gas  producer  between  the  time 
when  the  plaintiff  delivered  the  works  to  you  and  the  time 
when  you  ceased  to  operate  them  and  substituted  the  new  flue  ?  " 

By  Mr.  Ferguson :  "  We  object,  as  incompetent  and  irrele- 
vant, and  as  not  the  proper  measure  of  damages." 

By  the  Court:  "Objection  overruled.  Bill  of  exceptions 
sealed  for  plaintiff." 

"  A.  Seven  hundred  and  eight  dollars.'*  [5] 

C.  W.  Phillips  being  on  the  stand,  was  asked  the  following 
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question  by  Mr.  McCook :  "  Q.  Tell  us,  Mr.  Phillips,  the  amount 
of  your  fixed  charges,  taxes,  insurance  and  salaries,  but  not 
profits  or  losses,  between  Sept.  19,  1891,  and  April  15,  1892, 
the  date  when  you  said  you  resumed  operations  with  the  new 
flue." 

Objected  to  as  incompetent  and  irrelevant,  and  not  the  proper 
measure  of  damages. 

By  Mr.  McCook :  "  We  are,  of  course,  not  claiming  for  profits 
or  loss.  We  are  claiming  for  those  dead,  continuing  expenses 
that  go  on  at  all  times  for  such  works  as  this,  and  which  I 
have  always  understood  is  a  proper  measure  of  damages  in  sucli 
a  case." 

By  the  Court:  "If  they  were  fixed  charges  of  this  part  of 
the  plant,  I  understand  they  had  a  glass  works,  and  that  they 
were  running  probably  the  balance  of  the  glass  works.  We 
don't  know  how  much  was  running,  and  probably  these  fixed 
charges  belong  to  it.  With  proper  limitations  the  item  may 
possibly  go  in.  The  whole  matter  indicates  to  me  very  strongly 
tliat  it  will  turn  out  to  be  largely  incompetent,  if  we  let  it  go 
in  now." 

By  Mr.  McCook :  "  We  will  start  with  tlie  quantity  of  fixed 
chaiges  per  month." 

By  the  Court :  **  We  will  overrule  the  objection  and  seal  bill 
for  plaintiff." 

"A.  That  amounts  to  $4,807.  Q.  Now,  give  us  the  items, 
80  that  the  jury  can  judge?  A.  Interest  on  the  capital  stock 
for  five  and  a  half  months,  *2  J40 ;  taxes,  $400 ;  insurance,  $490 ; 
extra  clerk  hire,  $677 ;  making  a  total  of  $4,807."  [6] 

"  Q.  In  the  then  state  of  the  market  between  the  time  when 
you  began  to  operate  that  plant  with  the  Dixon-Woods  Com- 
pany flue,  and  the  time  when  you  began  to  operate  with  the 
Smythe  flue,  would  or  would  not  the  value  of  the  glass  produced, 
if  it  had  been  merchantable,  been  such  as  to  cover  the  cost  of 
the  butch  and  fuel  and  the  labor  in  producing  the  glass  and  the 
dead  expenses  that  you  have  referred  to?  " 

By  Mr.  Ferguson :  '*  We  object  as  incompetent  and  irrele- 
vant, and  further  object  that  the  question  necessarily  involves 
the  element  of  profits  in  connection  with  the  testimony  already 
admitted  as  an  element  of  damages." 

By  the  Court :  "  We  do  not  underatand  that  there  is  any  rule 
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which  excludes  profits  if  you  can  get  at  them.  My  present 
impression  is  that  the  offer  of  the  defendant  is  a  very  conserv- 
ative one.  The  objection  is  overruled  and  bill  sealed  for  the 
plaintiff." 

"  A.  Yes,  sir ;  it  would  have  covered  it  all  amply."  [7] 

**  Q.  Mr.  Phillips,  what  would  have  been  the  fair  rental  value 
of  the  tank  department  of  your  works  connected  with  the  pro- 
ducers, flattening  ovens  and  other  things  to  be  installed  under 
this  contract,  and  of  the  premises  and  buildings  containing  the 
the  same,  between  Sept.  19, 1891,  and  March  1,  1892?  " 

By  Mr.  Ferguson :  "  We  object  to  the  shape  in  which  it  is 
put  as  incompetent  and  irrelevant." 

By  the  Court :  "  The  objection  is  overruled  and  bill  sealed 
for  plaintiff." 

By  Mr.  Gordon  :  "  Q.  You  can  give  it  by  the  month  if  you 
want  to.  A.  About  $3,000  a  month.  Q.  Now  you  spoke  be- 
fore about  interest  on  capital;  what  is  the  capital  stock  of 
your  company?  A.  $150,000.  Q.  What  is  your  surplus? 
A.  $35,000.  [8]  Q.  What  was,  in  1891  and  the  early  pai-t  of 
1892,  the  fair  market  value  of  the  property  of  your  company  ; 
of  your  plant,  I  mean  ?  " 

By  Mr.  Ferguson :  "We  object  to  that  as  irrelevant." 

"  By  the  Court :  It  is  competent,  we  think,  to  prove  the  market 
value  of  the  portion  of  the  plant  that  this  had  to  do  with,  but 
the  question  as  put  is  improper,  and  we  will  sustain  the  objec- 
tion." 

By  Mr.  McCook:  "Then  I  will  add  this  to  it:  Q.  And  how 
much  of  the  value  belonged  to  the  tank  department  and  how 
much  to  the  ten-pot  department? 

By  Mr.  Ferguson :  "  We  object  to  the  question  as  incompe- 
tent and  irrelevant." 

By  the  Court :  "  It  is  one  of  those  things  where  we  will  have 
to  control  the  juiy  at  the  proper  time.  We  will  overi'ule  the 
objection  and  seal  a  bill  for  the  plaintiff." 

Question  read  with  the  addition  made  to  it  by  Mr.  McCook. 

"  A.  Well,  I  would  say  that  of  the  $150,000— Q.  Tell  us  the 
market  value  without  regard  to  capital  stock  ?  A.  I  would  say 
$150,000.  Q.  For  the  whole?  A.  No,  sir;  for  the  tank  por- 
tion of  it.  [9]  Q.  Now,  when  did  you  let  a  contract  to  any 
other  person  to  complete  this  work  ?  " 
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By  Mr.  Ferguson  :  "  We  object  for  the  reason  that  no  demand 
has  ever  been  made,  or  is  claimed  to  have  been  made,  upon  the 
Dixon-Woods  Company  to  make  any  rearrangement  or  changes 
to  the  flues  and  producers,  or  anything  of  that  kind  necessary 
for  the  successful  operation  of  the  furnaces,  and  that,  therefore, 
they  cannot  recover  for  any  expense  they  may  have  been  put 
to  under  any  an'angement  made  with  any  other  party  in  regard 
to  changes." 

By  the  Court :  *'  We  think  it  is  competent  for  the  defendant 
to  prove  the  cost  of  putting  these  mattei*s  in  such  shape  that 
the  furnace  Avould  work ;  that  is,  to  prove  the  cost  of  changing 
the  flues  or  other  such  matters  in  order  that  the  furnace  may 
be  put  in  successful  opemtion." 

"  To  which  ruling  of  the  court  counsel  for  plaintiff  except, 
and  at  their  instance  bill  sealed."  [12] 

In  rebuttal,  plaintiff  made  the  following  offers  to  prove  by 
H.  L.  Dixon,  a  witness  on  the  stand,  and  other  witnesses,  "that 
the  premises  of  the  Phillips  Glass  Company,  upon  which  the  tank 
furnace  and  other  structures  mentioned  in  the  agreement  sued 
on  in  this  case  were  to  be  constructed,  were  in  a  naiTOW  and 
contacted  space,  and  that  at  the  time  of  making  the  contract  a 
question  of  affording  room  for  the  materials  to  be  used  by  the 
plaintiff  came  up  between  the  parties,  and  that  the  defendant 
company  agreed  that  they  would  give  stomge  for  such  materials 
as  the  plaintiffs  required  in  order  to  enable  them  expeditiously 
to  perform  their  work,  and  that  upon  the  faith  of  this  agree- 
ment of  the  defendant,  the  plaintiffs  agreed  as  to  the  date  at 
which  the  work  was  to  be  completed,  and  that  without  such 
agreement  upon  the  part  of  the  defendant  they  would  not  have 
engaged  to  complete  the  furnace  at  the  date  specified  in  the 
agreement  in  evidence." 

This  was  objected  to  as  irrelevant,  incompetent  and  not  re- 
buttal. 

The  objection  was  sustained  and  bill  sealed  for  plaintiff.  [1] 

"  We  propose  to  prove  by  the  witness  on  the  stand  that  the 
only  available  place  for  the  construction  of  the  flue  leading 
from  the  producer  to  the  tank  on  the  premises  of  the  defendant 
was  under  the  buildings,  and  that  the  plaintiff  located  and 
originally  intended  to  construct  the  flue  under  said  building  ; 
that  the  defendant  objected  to  such  construction,  and  directed 
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the  plaintiff  to  construct  the  said  flue  in  a  public  alley  running 
alongside  of  his  premises ;  that  this  direction  was  given  after 
the  execution  of  the  contmct  between  the  parties;  that  in  con- 
structing the  flue  in  said  alley  tlie  plaintiffs  were  delayed  in 
their  work  because  they  were  exposed  to  the  rains  of  the  sea- 
son, which  were  unusually  heavy  at  the  time;  because  the  flue 
had  to  be  erected  in  sliorter  sections  than  it  would  have  been 
in  the  place  where  it  was  originally  intended  to  construct  it ; 
because  the  progress  of  the  work  was  interfered  with  by  the 
use  of  a  track  owned  by  the  defendants  crossing  said  alley ; 
because  they  were  compelled  to  do  their  work  much  more  slowly 
in  order  to  not  incommode  parties  abutting  upon  the  alley,  other 
than  the  defendant,  from  traveling  thereon,  and  using  the  same.'* 

This  was  objected  to  as  irrelevant  under  the  teims  of  the 
contract,  and  also  incompetent. 

The  objection  was  sustained  and  bill  sealed  for  plaintiff.  [3] 

Plaintiff's  point  and  answer  which  is  assigned  as  error  wiw 
as  follows : 

"  Fii-st.  That  in  the  performance  of  the  written  contract  sued 
on  in  this  case,  the  plaintiff  was  only  bound  to  bring  to  its  per- 
formance such  skill  and  knowledge  as  men  ordinarily  skilled 
in  the  erection  and  construction  of  such  work  possessed  at  the 
time  said  contract  was  entered  into.  And  that  subject  to  this  de- 
gree of  skill  and  knowledge,  plaintiff  had  the  right  to  determine 
the  size  and  construction  of  the  tank  melting  furnace,  and  of  the 
Wellman  producei-s,  and  the  size,  mode  of  construction  and 
mode  of  connection  of  the  flues  or  conduits  to  convey  the  gas 
from  the  producer's  to  the  melting  tank,  blowing  furnace,  flat- 
tening ovens  and  floater  kilns,  and  all  other  mattera  relating  to 
the  plan  or  design  of  the  plant  to  be  constructed  under  said 
contract,  except  where  specific  provisions  in  relation  thereto 
were  set  out  in  the  contract.  And  said  plaintiff,  further,  was 
only  bound  to  use  in  the  work,  material  of  the  best  quality  for 
the  work  required,  and  do  the  work  in  a  thoroughly  workman- 
like manner.  That  plaintiff  was  not  bound  to  furnish  more 
than  five  Wellman  producers  under  the  contract,  even  if  it 
should  be  found  that  more  than  five  were  required  to  furnish 
the  necessary  amount  of  gas.  And  if  the  jury  find  that  the 
plaintiff  did  construct  the  plant  according  to  its  own  plans 
and  specifications,  and  that  in  the  doing  of  said  work  and  the 
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designing  thereof  it  had  exercised  the  care  and  skill  which 
men  engaged  in  that  business  ordinarily  possessed  and  exercised, 
then   plaintiff  is  not  responsible  for  the  result  of  the  work 
done,  unless  the  jury  find  that  the  flues  and  prnducers  built  or 
like  parts  of  the  work  built  and  fumished  by  the  plaintiff  could 
have  been  so  changed  and  rearranged  as  to  produce  a  success- 
ful operation  of  the  furnace.     Anstoer:  That  point,  as  put,  is 
refused.     In  the  first  place  plaintiff  was  not  only  to  erect  and 
construct  the  plant,  but  was  to  prepaie  its  plans  and  speci- 
fications; that  is,  it  was  to  be  the  architect  as  well  as  the 
building  contittctor,  and  its  skill  and  care  must  extend  to 
its  conduct  in  both  capacities.     You  will  recollect  that  is  a 
criticism  upon  the  portion  of  the   point  which   refei-s  to  its 
exercising  proper  care  in  the  erection   and   construction  of 
its  work.     That  should  refer  also  to  the  planning  of  it,  or, 
rather,  the  preparing  of  the  plans  and  specifications  for  it.     In 
the  second  place,  whilst  the  plaintiff  was  to  build  only  five 
Wellman  producers,  and  whilst  if  those  pi-oducers  are  of  a  fixed 
size  and  capacity  the  point  would,  in  this  respect,  correctly  ex- 
press the  law,  defendant  maintains  that  these  producers  are  con- 
structed of  all  sizes  and  capacities,  and  in  such  cases  a  contract 
to  supply  five  producers  as  part  of  a  plant  sufficient  to  work 
thirty-six  blowei-s,  is  a  contract  to  build  those  furnaces  of  suf- 
ficient size  and  capacity  to  do  their  part  of  the  work  of  such 
plant     As  I  have  before  said  to  you,  if  you  find  that  those  pro- 
ducers are  of  a  fixed  size  and  capacity,  then  the  number  of 
them  was  fixed   by  the   contract,  and  the  plaintiff  was  only 
bound  to  build  that  number.     But  if  the  capacity  depended 
upon  tlie  size — that  is,  if  they  are  built  of  different  sizes  and 
capacities — ^then  the  company  in  contracting  to  build  a  certain 
number  for  a  certain  work  contracted  to  build  them  of  sufficient 
capacity  to  perform  their  work.     With  the  qualifications  that 
I  have  suggested,  the  point  correctly  expresses  the  law.     As  I 
have  already  said,  the  plaintiff  company  was  not  bound  to  pro- 
duce perfection  in  this  work,  was  not  bound  to  bring  the  highest 
degree  of  skill  and  knowledge  to  the  performance  of  it,  but  was 
bound,  ordinarily,  to  bring  to  its  performance  only  such  skill 
and  knowledge  as  men  ordinarily  skilled  in  such  work  have  and 
exercise." 

Vol.  clxix— 12 
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Defendant's  point  and  answer,  which  was  assigned  as  error, 
was  as  follows : 

"  Third.  If  the  jury  find  from  the  evidence  that  the  Wellman 
gas  producei-s  were  made  of  different  sizes,  and  could  have  been 
made  of  sufficient  size  so  that  three  of  them  would  supply  the 
gas  required  for  the  tank  furnaces,  and  two  of  them  would  sup- 
ply the  gas  required  by  the  blowing  furnaces  and  flattening 
ovens ;  and  if  the  jury  find  that  the  Wellman  producers  in- 
stalled by  the  Dixon- Woods  Company  were  not  of  sufficient 
capacity  to  do  this,  and  that  it  was  less  expensive  to  add  addi- 
tional producei-s  than  to  change  the  ones  already  there,  then 
they  should  allow  a  credit  to  the  Phillips  Glass  Company  for 
the  cost  of  such  necessary  additional  gas  producei's.  Answer : 
This  is  affirmed."  [10] 

Verdict  and  judgment  for  plaintiff  in  the  sum  of  $3,055.08. 
Plaintiff  appealed. 

Errors  assigned  were  (1-10)  rulings  on  evidence;  (11,  12) 
instructions  as  above,  quoting  them. 

John  S.  Ferguson^  P.  C.  Knox^  James  M.  Reed  and  JEdmn  W. 
Smith  with  him,  for  appellant. 

Willis  F.  McCook^  G-eorge  B.  Q-ordon^  with  him  for  appellee. 
— Defendant  was  entitled  to  compensation  for  the  deprivation 
of  the  use  of  the  plant  during  such  time  as  it  was  necessarily 
idle  in  making  the  repaii-s,  and  this  is  ordinarily  the  rental 
value:  Erie  City  Iron  Works  v.  Barber,  106  Pa.  125;  Rogei-s 
v.  Bemus,  69  Pa.  432.  Under  circumstances  where  it  may  be 
possible  to  show  with  accuracy  what  the  loss  of  profits  was, 
they  may  be  regarded:  Gai-sed  v.  Turner,  71  Pa.  56 ;  Lentz  v. 
Choteau,  42  Pa.  435 ;  McKnight  v.  Ratcliff,  44  Pa.  169 ;  Sedg- 
wick  on  Damages,  section  170. 

Opinion  by  Mr.  Justice  Dean,  July  18, 1895 : 
On  the  14th  of  November,  1890,  the  paities  to  this  suit  en- 
tered into  a  written  agreement,  by  which  the  plaintiff  agreed, 
for  the  consideration  of  $81,000,  to  erect,  according  to  plans  pre- 
pared by  it,  on  Twentieth  and  Mary  streets,  South  Side,  Pitts- 
burg, for  defendant,  "  One  Continuous  Melting  Regenerative 
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Tank  Melting  Furnace,  with  twelve  working  holes,  designed  to 
work  thirty-six  window  glass  blowei-s,  in  three  shifts  of  twelve 
blowers  each  per  day  of  twenty-four  houi-s ;  the  furnace  to  be 
opei-ated  with  fuel  gas  manufactured  from  coal  by  what  is  known 
as  '  Weilman '  producers.  First  party  to  erect  three  of  said 
pi-oducei-8,  and  connect  same  with  gas  valve  of  said  furnace  by 
flues  or  conduits  of  suitable  size  to  convey  the  gas  from  pro- 
diicei-s  to  valve  in  sufficient  quantity  to  operate  said  furnace. 
First  party  further  agrees  to  erect  two  additional  producei*s,  and 
connect  same  by  flues  or  conduits  of  suitable  size  with  two 
blowing  furnaces,  and  three  flattening  ovens  erected  or  to  be 
ei-ected  by  second  party,  also  with  floater  kiln  hereinafter  named 
to  be  erected  by  first  party.'*  The  contract  was  to  be  com- 
pleted not  later  than  15th  of  September  in  the  next  year ;  with 
the  proviso,  however,  that  should  the  work  be  delayed  by  failure 
of  defendant  to  comply  with  the  agreement,  or  by  remodeling 
its  buildings,  or  by  any  cause  beyond  plaintiff's  control,  the 
time  was  to  be  extended.  In  addition  to  the  work  stipulated 
for  in  the  written  contract,  by  a  verbal  agreement  between  them 
the  plaintiff  agreed  to  erect,  on  the  same  premises,  a  ^^flatten- 
ing oven  "  for  $2,125.  The  written  agreement  embodied  gen- 
eral specifications  of  the  chamcter  of  the  work  to  be  done,  and 
the  results  to  be  accomplished. 

The  plaintiff,  claiming  it  had  fully  performed  its  contract,  on 
or  about  the  1st  of  December,  1891,  filed  a  mechanic's  lien 
against  the  premises,  on  the  18th  of  March,  1892,  claiming  a 
balance  due  and  unpaid  on  the  contract  of  $11,941.05,  with 
interest  from  date  of  completion  of  work,  and  issued  sci.  fa. 
thereon  for  judgment ;  to  this,  defendant  filed  affidavit  of  de- 
fense, denying  any  indebtedness  on  the  contract,  and  averring 
that,  on  the  contrary,  plaintiff  was  indebted  to  it  in  the  sum  of 
$10,366.74,  because  of  damages  sustained  by  reason  of  plain- 
tiff's nonfulfillment  of  its  contract,  both  as  to  design  and  quality 
of  work  done,  and  failure  to  finish  it  within  the  stipulated  time. 
At  the  trial,  the  court  below  treated  the  questions  in  dispute 
as  ones  of  fact  mainly,  and  submitted  the  evidence  bearing  on 
them  to  the  jury.     The  verdict  was  for  plaintiff  in  the  sum  of 
$3,065.88,  instead  of  the  $11,941.65  claimed,  and  it  now  ap- 
peals, assigning  twelve  errors  to  rulings  on  admission  or  rejec- 
tion of  evidence,  and  charge  of  the  court. 
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The  dispute  between  the  paities  arises,  principally,  because 
of  opposite  construction  of  this  paragraph  in  the  contract: 

"  First  party  (plaintiff)  guarantees  that  the  work  will  be 
done  in  a  thoroughly  workmanlike  manner,  and  that  all  mate* 
rial  used  will  be  of  the  best  quality  for  the  purpose  required, 
and  further,  that  the  gas  flues  or  conduits,  will  have  capacity 
sufficient  to  supply  the  various  furnaces  and  ovens  named,  and 
while  not  guaranteeing  absolutely  the  successful  operation  of 
the  furnaces,  first  party  to  use  every  endeavor  in  their  power 
to  make  them  operate  successfully." 

It  will  be  noticed,  the  contract  was  to  erect  a  tank  melting 
furnace  designed  to  work  thiity-six  blowers  in  three  equal 
shifts  per  day  ;  the  furnace  to  be  operated  with  fuel  gas  manu- 
factured from  coal,  by  what  is  known  as  the  "  Wellman  "  pro- 
ducer. As  necessary  to  a  proper  undei-standing  of  the  contract, 
a  fact  clearly  established  by  the  decided  weight  of  the  evidence 
should  be  stated :  viz,  that  this  method  of  melting'  glass  in  a 
tank  for  blowing,  instead  of  in  pots,  and  operating  the  furnace 
with  fuel  gas,  instead  of  with  natural  gas,  or  coal,  had  hardly 
passed  beyond  the  stage  of  experiment ;  therefore,  as  both  par- 
ties had  full  knowledge  and  experience  in  glass  manufacture, 
it  may  be  assumed  that  the  plaintiff  did  not  intend  to  guaran- 
tee, absolutely,  a  successful  result,  nor  did  defendant  intend  to 
exact  such  guaranty.  The  surroundings  of  parties  at  the  time 
of  making  a  contract,  and  the  subject-matter  thereof,  are  always 
admissible  to  ascertain  their  intention,  if  their  expressions  be 
ambiguous  or  disputable.  Having  in  view  this  situation  of  tlie 
parties,  as  an  aid  to  the  interpretation  of  the  guaranty  clause 
of  the  contract,  already  quoted,  we  are  of  opinion,  the  plaintiff 
was  bound  to  show : — 1.  That  the  work  was  done  in  a  thor- 
oughly workmanlike  manner,  and  that  the  material  used  was  of 
the  best  quality  for  the  purpose.  2.  That  the  gas  flues  had  a 
capacity  sufficient  to  supply  the  furnaces  and  ovens.  8.  That 
they  had  used  every  endeavor  in  their  power  to  make  them  op- 
erate successfully. 

But  this  was,  as  to  this  particular,  the  full  extent  of  their 
undertaking;  they,  by  the  use  of  the  words,  "  while  not  guar- 
anteeing absolutely  the  successful  operation  of  the  furnaces," 
clearly  relieve  themselves  of  any  undertaking  as  to  a  successful 
result,  even  after  the  three  stipulations  noticed  be  fully  per- 
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formed ;  all  the  hazard  of  what  was  an  experiment  was  to  be 
assumed  by  the  party  for  whom  the  work  was  done,  and  not  by 
the  party  who  contracted  to  do  it.  On  this  interpretation  of 
the  contract,  plaintiff  offered  evidence  tending  to  establish 
that  the  work  was  well  done,  the  material  of  the  best  quality, 
the  producers  and  gas  flues  were  of  sufiScient  capacity,  and  that 
they  did  their  best  to  make  the  furnaces  operate  successfully. 
And  if  this  had  been  all  that  appeared  in  the  case,  they  would 
have  been  entitled  to  a  verdict  for  the  balance  unpaid  on  the 
contract,  for  they  did  not  undettake  that  either  tank  melting 
or  fuel  gas  should  prove  a  success  in  glass  manufacturing. 

But  it  will  be  noticed,  that  plaintiff  undertook  to  furnish 
three  "  Wellman  "  producei-s  for  the  manufacture  of  natural 
gas,  and  to  connect  them  by  flues  of  suitable  size  to  convey  the 
gas  from  the  producers  in  sufficient  quantity  to  operate  the  fur- 
naces. Defendant  averred,  the  producei-s  were  not  of  a  size 
to  furnish  gas  in  sufficient  quantity,  even  if  the  flues  were  suffi- 
cient; and  it  adduced  evidence  tending  to  show  that  Wellman 
producers  were  of  different  sizes;  that  the  term  itself  imported 
no  particular  size,  and  they  could  be,  and  often  were,  made 
lai-ger  than  those  supplied  by  plaintiff.  In  reply  to  this,  plain- 
tiff offered  evidence,  tending  to  show  that  the  term  "Wellman 
producer  "  meant  just  such  a  one  as  they  had  constructed,  and 
certainly  did  not  mean  a  larger  one ;  probably,  as  it  appeara 
to  us,  the  weight  of  the  evidence  was  with  plaintiff  as  to  this 
fact ;  nevertheless,  it  was  a  disputed  fact  for  the  jury.  Plain- 
tiff did  not  undei-take  that  fuel  gas  should  successfully  operate 
the  furnace,  but  it  did  undertake,  if  there  were  producei-s  and 
flues  of  sufficient  and  insufficient  size,  then  it  would  use  "  every 
endeavor  to  make  the  furnaces  operate  successfully ; "  and  fur- 
ther, that  it  would  make  ''  any  re-arrangement  or  changes  to 
the  flues  and  producers,  or  anything  of  that  kind,  found  neces- 
sary for  the  successful  opei-ation  of  the  furnaces."  IE  plaintiff 
did  not  put  in  producei-s  of  sufficient  size  according.to  plans 
prepared,  which  were  to  be  prepared  by  itself,  when  it  could 
have  done  so,  it  is  answerable  in  damages. 

The  plaintiff,  in  undertaking  that  the  work  should  be  done 
according  to  plans  and  specifications  prepared  by  itself,  was 
more  than  a  builder ;  it  was  also  the  architect,  and,  to  a  certain 
extent,  the  designer  of  its  own  work ;  this  fact  made  it  some- 
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what  difficult  to  define  the  exact  measui-e  of  its  responsibility ; 
but  we  think  the  learned  judge  of  the  court  below,  under  this 
conti-act,  correctly  stated  the  law  applicable  to  the  evidence 
when  he  said  to  the  jury:  "If  it  is  true  that  a  Wellman  pro- 
ducer means  a  producer  of  a  certain  size,  then  defendants  could 
not  complain,  if  three  producers  were  erected,  even  if  they  did 
not  produce  sufficient  gas ;  or  if  the  producers  erected  are  the 
largest  size  of  Wellman  producers,  then  they  have  all  they  con- 
tracted for.  But  if  the  Wellman  producer  is,  as  the  defendant 
claims,  a  producer  which  can  be  erected  of  any  size,  tlien  an 
agreement  to  erect  producers,  as  part  of  a  plant  to  work  thirty- 
six  blowers,  is  an  agreement  to  build  those  producers  of  suf- 
ficient size  and  capacity  to  do  their  part  of  the  work  of  said 
plant,  and  plaintiff  should  have  so  built  them." 

This  interpretation  of  the  contmct,  was  also  applicable  to  the 
damages  claimed,  because  of  improper  application  of  heat  to 
the  tank,  and  a  defective  construction  of  the  flue ;  plaintiff  was 
answerable  for  defective  and  unworkmanlike  construction,  but 
was  not  answerable  for  incapacity  of  a  new  method  or  process, 
or  for  the  unauthorized  acts  of  third  persons ;  the  conflicting 
evidence  on  these  questions  was  fairly  submitted  to  the  jury. 
This  disposes  of  the  tenth  and  eleventh,  appellant's  most  im- 
portant assignments  of  error. 

As  to  the  first  assignment,  appellant  offered  evidence  to  prove 
that  defendant,  at  the  time  of  making  the  contract,  promised 
plaintiff  to  provide  for  it,  on  the  premises,  room  for  stomge  of 
certain  materials  to  facilitate  performance  of  the  work,  and 
without  such  promise  plaintiff  would  not  have  contracted  to 
complete  the  work  by  the  day  mentioned  in  tiie  agreement. 
This  was  objected  to  by  defendant,  and  excluded  by  the  court. 

The  agreement  expressly  provided,  that  defendant  would 
make  ready  the  buildings,  and  give  plaintiff  possession  on 
June  1, 1891,  '*  for  the  purpose  of  performing  the  work  covered 
by  this  contract."  As  plaintiff  had  offered  in  evidence  the 
written  agreement,  and  relied  on  it  as  a  ground  of  recovery,  we 
do  not  think  it  was  competent  to  set  up  a  contemporaneous 
parol  agreement  in  rebuttal  of  defendant's  claim  for  damages. 
It  was  not  a  failure  on  part  of  defendant  to  perform  any  part 
of  the  written  contract,  or  any  act  of  defendant  subsequent  to 
it,  not  intended  by  it,  but  the  offer  was  to  prove  a  failure  to 
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perform  another  and  a  parol  agreement,  made  at  the  same  time 
as  the  written  one;  no  fmud  or  mistake  was  alleged  which 
would  authorize  a  modification  of  the  writing.  The  introduc- 
tion in  rebuttal  of  such  new  matter  was  not  wan-anted  by  any 
rule  of  evidence. 

Second  assignment.  Defendant  offered  evidence  to  show,  the 
tank  as  built  and  designed  by  plaintiff  had  not  sufficient  ca- 
pacity for  thirty-six  men  working  three  shifts  per  day.  It  was 
objected  to,  for  the  reason  that  plaintiff  did  not  guarantee  it 
would  have  such  capacity.  In  the  construction  put  upon  the 
contract,  in  discussing  the  tenth  and  eleventh  assignments  of 
error,  this  was  admissible.  It  was  not  competent  for  defendant 
to  prove  that  melting  glass  in  a  tank  was  not  a  success,  but  it 
was  competent  to  prove  that  this  tank  was  not  large  enough 
for  thi*ee  shifts  every  twenty-four  hours,  even  if  the  new  method 
would  otherwise  have  been  successful. 

As  to  the  third  assignment,  on  reading  the  evidence  it  plain- 
ly appears  the  offer  by  plaintiff  was  admitted  ;  noting  '*  objec- 
tion sustained,"  was  an  error  of  the  reporter,  which  is  shown  by 
the  fact  that  the  witness  did  testify  to  all  the  facts  proposed  to 
be  proved ;  besides,  the  couree  of  cross-examination  by  defend- 
ant's counsel  indicates  that  he  had  testified  in  support  of  the 
offer.  The  court  below  ought  to  have  had  this  error  corrected 
before  certifying  the  recoid  ;  if  the  records  of  a  court  import 
verity,  then  it  is  incumbent  on  him  who  certifies  to  them  to 
see  to  it,  under  the  full  authority  given  by  the  constitution  to 
all  courts,  that  manifest  en*ors  are  corrected. 

The  twelfth  assignment  complains  of  the  admission  of  testi- 
mony as  to  the  cost  of  rearranging  and  changing  flues,  which 
defendant  alleged  were  badly  located  and  defectively  con- 
structed. 

As  we  have  already  noticed,  by  the  contract,  plaintiff  stipu- 
lated that :  *'  It  would  make  any  re-arrangement  or  changes  to 
the  flues  and  producers,  or  anything  of  that  kind  found  neces- 
sary for  the  successful  operation  of  the  furnaces,  without  fur- 
ther cost"  to  defendant. 

Notice  to  plaintiff,  and  opportunity  to  make  the  change,  are 
implied,  before  it  could  be  charged  with  the  cost  of  such  change. 
There  was  ample  evidence  of  precedent  notice  to  plaintiff  to 
remedy  the  alleged  defects  in  the  construction  of  this,  and  other 
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parts  of  the  work ;  it  did  not  believe  the  contract  imposed  upon 
it  such  obligation,  and  refused  to  do  so.  Whether  the  change 
was  such  as  warranted  defendant  in  charging  the  plaintiff  with 
the  cost  of  it,  depended  on  the  finding  of  the  juiy  as  to  the  fact 
of  defective  construction.  It  was  nirtterial,  theiefore,  to  defend- 
ant to  prove  when  the  contract  to  remedy  the  defect  had  been 
made,  if  for  no  other  reason  than  to  show  the  expenditure  was 
subsequent  to  the  notice.  There  was  no  error  in  the  admission 
of  the  evidence. 

All  the  other  assignments  relate  to  the  instruction  of  the  court 
as  to  the  measure  of  damages,  and  the  admission  of  evidence 
relating  thereto.  The  peculiarity  of  the  contract  made  it  diffi- 
cult to  distinguish  whether  success  in  operation  failed  because 
of  defective  performance  by  plaiiitiflE  of  its  contract,  as  designer 
and  builder,  or  because  of  the  adoption  of  new  methods ;  the 
same  peculiarity,  also,  made  the  rules  determining  the  measure 
of  damages  somewhat  difficult  of  application  to  the  conflicting 
evidence.  The  learned  court  instructed  the  jury,  if  they  found 
plaintiff  had  not  performed  its  contract,  then  defendant  was 
entitled  to  damages  in :  1.  The  amount  reasonably  and  neces- 
sarily expended  in  completing  the  contract.  2.  The  expense 
incurred  and  material  lost,  in  attempting  to  operate  the  plant, 
so  long  as  it  was  reasonable  to  operate  it,  in  order  to  ascertain 
whether  it  would  operate  successfully.  3.  The  expense  incurred, 
necessarj"^  to  preserve  the  tank  and  material  in  it,  while  making 
necessaiy  changes  in  flues  and  producers.  4.  Fair  compensa- 
tion, on  the  testimony,  for  the  use  of  the  plant  while  deprived 
of  its  use  by  failure  of  plaintiff  to  fulfil  its  contract.    . 

This  was  followed,  again,  by  the  caution,  that  if  plaintiff  had 
used  due  skill  in  its  work,  but  experience  demonstrated  that 
the  method  was  at  fault,  then  defendant  must  bear  the  loss ; 
that  distinction  must  be  made  between  care  and  skill  and  ex- 
periment* As  is  said  in  McKnight  v.  Ratcliff,  44  Pa.  156  :  "  It 
is  often  much  easier  to  discover  when  an  assumed  rule  for  dam- 
ages will  lead  to  erroneous  results,  than  to  point  out  in  all  cases, 
in  advance,  what  the  true  rule  should  be.*'  Logically,  the  rule 
laid  down  by  the  learned  judge  would  possibly  lead  to  an  esti- 
mate of  what  profits  might  have  been  made  while  defendant 
was  deprived  of  the  use  of  its  plant.  But  it  did  not  lead  to 
that  result,  for  he  properly  controlled  the  admission  and  effect 
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of  the  evidence  so  as  to  exclude  any  estimate  based  on  what 
speculative  profits  defendant  might  have  made,  and  confined 
tlie  estimate  to  the  actual  loss.  The  court  very  plainly  said  to 
the  jury,  they  were  to  ascertain  "  How  much  it  was  worth  as  a 
plant  to  a  man  desiring  to  use  it ;  how  much  rent  would  he  pay 
for  it?  .  .  .  .  As  I  have  explained  to  you,  these  oiher  items 
that  were  admitted  in  evidence,  will  not  be  taken  into  account 
as  a  measure  of  damages.  They  are  onl}''  for  the  purpose  of 
aiding  you  to  get  at  the  value  of  the  plant ;  that  is,  the  rental 
value  during  the  time  of  the  delay." 

While  fair  compensation  for  the  use  of  the  plant  when  idle 
would,  theoretically,  be  reimbui-sement  for  loss  of  profits,  yet 
the  impossibility  of  determining  the  amount  of  profits  in  this 
case,  as  in  nearly  every  case  of  like  character,  was  recognized 
by  the  court;  such  estimate  would  have  been  purely  specula- 
tive as  to  what,  under  the  most  favomble  circumstances,  might 
have  been  made ;  therefore,  the  consideration  of  the  jury  was 
limited  strictly  to  what  would  have  been  a  fair  rental  value: 
Sedgwick  on  Damages,  sec.  170.  And  on  this  question,  all 
the  evidence  complained  of  had  a  bearing,  and  there  was  no 
eiTor  in  not  excluding  it. 

A  careful  examination  of  the  more  than  400  pages  of  testi- 
mony, with  the  many  rulings  on  objections  thereto,  as  well  as 
a  consideration  of  the  veiy  full  and  clear  charge  of  the  court, 
leads  us  to  the  conclusion  no  error  warranting  a  revei-sal  of 
the  judgment  was  committed. 

The  judgment  is  therefore  affirmed. 


Estates  of  John  Lawrence  and  Ann  Appleton,  Deceased. 
Appeal  of  The  Mutual  Loan,  Savings  and  Building 
Association  of  Haddonfield,  N.  J. 

Mortgage — Jurisdiction  of  common  pleas— Trustees^Execidion  of  mort- 
gage. 

Where  trustees  under  a  will  mortgaged  the  real  estate  under  an  order 
of  court,  for  the  purpose  of  paying  a  prior  lien  and  repairing  and  improv- 
ing other  portions  of  the  estate,  and  a  judgment,  entered  upon  the  bond 
aocompaoying  the  mortgage,  is  opened  on  petition  of  the  trustees  and  they 
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are  let  into  a  defense,  and  a  trial  is  had  upon  the  merits,  the  court  of  com- 
mon pleas  has  junsdiction  to  decide  everything  at  issue,  and  defendants 
have  no  standing  in  the  orphans^  couit  to  enjoin  a  sale  of  the  mortgaged 
premises  upon  a  petition  similar  to  that  previously  presented  in  the  com- 
mon pleas  for  opening  the  judgment.  If  there  was  error  in  the  trial  ia 
the  common  pleas,  the  remedy  was  by  appeal. 

Where  tnistees  are  empowered  to  mortgage  land  and,  in  the  execution 
of  the  bond  and  mortgage,  they  sign  their  individual  names  without  add- 
ing their  official  title,  the  loan  is  to  be  regarded  as  having  been  made  to 
tiie  trustees  in  their  official  capacity  and  not  to  them  as  individuals ;  and 
neither  the  ti'ust  estate  which  was  benefited  by  the  loan  nor  the  sureties  oa 
the  bond  can  avoid  their  liability  on  that  ground. 

Argued  Jan.  17, 1895.  Appeal  No.  100,  July  T.,  1894,  by 
The  Mutual  Loan,  Savings  and  Building  Association  of  Had- 
donfield,  N.  J.,  from  the  decree  of  the  orphans'  court  of  the 
county  of  Philadelphia,  entered  on  the  12th  day  of  May,  1894, 
as  of  April  T.,  No.  63,  in  the  matter  of  the  estates  of  John 
Lawrence  and  Ann  Appleton,  deceased,  setting  aside  the  report 
of  the  master.  Before  Sterrett,  C.  J.,  Green,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.     Reversed. 

Petition  for  injunction  to  restrain  sale  of  real  estate.  Before 
Ashman,  J. 

The  petition  of  the  Union  Trust  Compan}^  trustee  under 
the  will  of  Ann  Appleton,  deceased,  sets  forth,  substantially : 
That  on  the  twent3^-fii:st  day  of  June,  1889,  the  petitioner  was 
appointed  by  this  court  trustee  under  the  will  of  Ann  Apple- 
ton  ;  that  said  Ann  Appleton  by  said  will  executed  a  power  of 
appointment  as  to  certain  real  property  previously  held  in  trust 
for  her  under  the  will  of  John  Lawrence ;  that  said  John  Law- 
rence died  in  March,  1847,  seized,  inter  alia,  of  a  piece  of 
ground.  No.  221  Arch  street ;  that  by  his  last  will  he  bequeathed 
the  residue  of  his  estate,  including  said  property,  to  certain 
trustees  in  trusf  for  the  use  of  his  daughter,  Ann  Appleton, 
during  her  life,  and  after  her  death  to  such  persons  as  the  said 
Ann  Appleton  should  by  her  will  appoint ;  that  said  Ann  Ap- 
pleton died  in  March,  1883,  leaving  a  last  will,  admitted  to 
probate  in  Philadelphia  county,  whereby  she  appointed  to  her 
son,  George  W.  Appleton,  inter  alia,  the  property  No.  221  Arch 
street,  devised  in  ti-ust  as  aforesaid,  during  his  life,  and  after 
his  death  to  the  Philadelphia  Trust,  Safe  Deposit  and  Insur- 
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ance  Company,  in  trust  to  manage  the  same,  collect  the  income, 
during  the  lifetime  of  her  last  surviving  child,  all  of  whom  were 
Hving  at  the  death  of  John  Lawrence,  and  to  pa}'  out  of  the 
proceeds  thereof  certain  legacies  during  the  lifetime  of  said 
survivor,  and  after  the  death  of  such  sui-vivor  to  transfer  the 
corpus  of  the  property  to  the  New  York  Baptist  Union  for  min- 
isterial education ;  that  the  said  trust  still  subsists. 

That  in  August,  1860,  George  W.  Appleton  and  Henry  Pom- 
erene,  by  order  of  this  court,  became  trustees  of  the  estate  of 
said  John  Lawrence,  deceased ;  that  they  thereupon  applied  to 
this  court  for  leave  to  mortgage  certain  premises  belonging  to 
the  trust  estate,  situated  at  the  northwest  corner  of  Pine  and 
Quince  sti*eets,  averring  in  said  petition  that  certain  premises, 
being  a  portion  of  the  property  of  said  estate,  situate  on  the 
north  side  of  Arch  street,  between  Second  and  Third  streets, 
was  incumbered  by  a  mortgage  for  the  sum  of  f  1,500,  the  prin- 
cipal of  which  was  due  and  demanded  by  the  mortgagee,  and 
that  another  property  of  said  trust  esUite  on  the  east  side  of 
Second  street,  between  Market  sti-eet  and  Chestnut  street,  re- 
quired altemtiou  and  enlargement;  that  the  court  granted  the 
petition. 

That  on  the  eighth  day  of  October,  1870,  said  trustees  pre- 
sented to  the  court  a  further  petition  setting  forth  that  they 
had  been  unable  to  obtain  a  loan  for  the  requisite  amount  upon 
mortgage  of  tlie  premises  at  the  corner  of  Pine  and  Quince 
streets ;  that  Ann  Appleton,  their  cestui  que  trust  for  life,  iu 
protection  of  said  premises  upon  Arch  sti-eet,  had  paid  ofif  said 
mortgage  of  $1,500,  and  the  trustees  pmyed  that  they  be  au- 
thorized to  bon-ow  upon  the  premises  on  the  north  side  of  Arch 
street,  between  Second  and  Third  streets — being  No.  221 — a 
sum  not  exceeding  $5,000 ;  that  this  petition  was  granted,  and 
said  trustees  authorized  to  make  such  mortgage,  apply  the  pro- 
ceeds thereof  to  the  repayment  to  Ann  Appleton  of  the  moneys 
advanced  by  her,  and  the  altemtion  of  the  premises  on  Second 
street;  that  on  the  24th  of  October,  1870,  William  C.  Flanigen 
was  approved  as  surety  for  said  trustees  under  the  latter  order  ; 
that  upon  the  same  day  George  W.  Appleton  and  Henry  Pom- 
erene  and  William  C.  Flanigen  entered  into  a  bond  condi- 
tioned in  proper  form  for  the  due  compliance  by  said  trustees 
with  said  order ;  that  William  C.  Flanigen  afterwards  died, 
leaving  a  last  will^  duly  probated  in  Philadelphia  county. 
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That  on  the  twenty-fourth  day  of  February,  1872,  George 
W.  Appleton  and  Henry  Pomerene,  desiring  to  secure  eei-tain 
loans  made  by  the  Odd  Fellows'  Building  and  Loan  Associa- 
tion of  Camden,  to  one  Samuel  Appleton  and  said  George  W. 
Appleton,  and  acting  by  apparent  color  of  authority  under  said 
order  of  this  court  i^endered  Oct.  8, 1870,  but  in  fact  proceed- 
ing for  the  private  advantage  of  said  George  W.  Appleton  and 
Samuel  Appleton  in  order  that  they  might  procure  funds  with 
which  to  conduct  a  certain  speculative  land  entei-prise,  executed 
on  the  twenty-fourth  day  of  February,  1874,  to  the  Odd  Fel- 
lows' Building  and  Loan  Association  of  Camden,  a  bond  con- 
ditioned for  the  payment  of  "  the  sum  of  $5,000,  together  with 
six  per  cent  interest  thereon,  at  such  times  and  in  such  places 
and  in  such  instalments  as  is  now  or  may  hereafter  be  provided 
for  and  required  by  the  constitution  and  by-laws  of  the  said 
*  Odd  Fellows'  Building  and  Loan  Association  of  Camden,'  '* 
and  executed  and  delivered  to  the  said  obligee  a  mortgage  of 
even  date  with  the  said  bond  to  secure  the  payment  thereof 
according  to  its  terms ;  that  said  bond  and  mortgage,  though 
containing  a  recital  of  the  trusteeship  of  the  obligors,  were 
signed  by  the  said  George  W.  Appleton  and  Henry  Pomerene 
in  their  private  names,  and  not  as  trustees ;  that  the  moneys 
loaned  by  the  said  Odd  Fellows'  Building  and  Loan  Associa- 
tion to  said  Samuel  Appleton  and  George  W.  Appleton  did  not 
aggregate  but  $4,445.  That  the  nominal  amount  of  said  debt 
of  Samuel  and  George  W.  Appleton  was  paid  about  1876,  by 
the  maturity  of  a  certain  series  of  stock  in  said  building  associa- 
tion owned  by  the  said  George  W.  and  Samuel  Appleton,  and 
which  had  been  pledged  by  them  to  secure  the  loan  aforesaid, 
whereby  the  said  mortgage  was  paid,  and  the  authority  for  the 
issuing  of  such  mortgage,  if  any  such  authority  there  had  been, 
became  exhausted  and  absolutely  expired.  That  the  said  Sam- 
uel Appleton  and  George  W.  Appleton  and  the  said  Henry 
Pomerene  joined  to  preserve  in  the  record  the  outward  appear- 
ance of  continuing  validity,  and  to  that  end  abstained  from 
causing  satisfaction  to  be  entered  on  the  record,  so  that  the 
same  might  sei-ve  ostensibly  as  additional  security  for  later 
loans  made  to  the  said  Samuel  and  George  W.  Appleton  by 
the  said  association  after  the  date  of  the  above  particularized 
loans,  to  wit,  in  the  month  of  August,  1875,  which  later  loans 
were  made  to  them  in  their  private  capacity. 
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That  on  March  1, 1881,  the  Odd  Fellows'  Building  and  Loan 
Association  of  Camden  issued  a  writ  of  scire  facias  upon  said 
mortgage,  and  caused  said  wi-it  to  be  served  upon  said  George 
W.  Appleton  and  Henry  Pomerene  as  trustees ;  that  an  ap- 
pearance was  entered  in  behalf  of  said  trust  estate,  and  an 
affidavit  of  defense  filed  setting  up  the  principal  facts  above 
stated ;  that  thereupon  said  writ  of  scire  facias  was  discontinued, 
and  judgment  was  entered  up  as  of  June  term,  1881,  No.  438, 
in  the  court  of  common  pleas,  No.  2,  upon  the  bond  secured  by 
the  said  mortgage. 

That  prior  to  the  entering  of  judgment  upon  said  bond  Sam- 
uel Appleton  hiid  fully  paid  to  the  said  Odd  Fellows'  Building 
and  Loan  Association  all  debts  by  him  owing  thereto,  for  which 
the  said  mortgage  was  security. 

That  after  the  suit  had  been  brought  upon  said  bond  accom- 
panying the  said  mortgage,  George  W.  Appleton,  who  was  in- 
debted to  the  said  Odd  Fellows'  Building  and  Loan  Association 
in  the  sum  of  $2,000,  and  being  pressed  to  make  payment  of 
said  amount  by  it,  applied  to  the  Mutual  Loan,  Savings  and 
Building  Association  of  Haddoiifield  for  a  loan  in  that  amount, 
offering  as  security  (1)  an  assignment  of  the  said  mortgage 
made  to  the  Odd  Fellows'  Building  Association  ;  (2)  an  assign^ 
ment  of  a  certain  legacy  to  him  by  the  will  of  Ann  Appleton  ; 
(3)  a  policy  of  insurance  for  $1,000  upon  his  life ;  that  the 
application  was  accepted  by  the  said  Building  Association  of 
Haddonfield,  and  the  sum  of  $2,000  by  them  paid  to  the  said 
Odd  Fellows'  Building  and  Loan  Association,  and  the  latter 
association  assigned  to  the  Mutual  Loan,  Savings  and  Building 
Association  of  Haddonfield  the  said  bond  and  mortgage,  accord- 
ing to  the  offer  of  George  W.  Appleton.  That  George  W. 
Appleton  died  Dec.  1,  1886.  The  Philadelphia  Trust,  Safe 
Deposit  and  Insurance  Company  renounced,  as  successor  in  the 
trust,  and  the  Union  Trust  Company,  as  before  stated,  was 
appointed  instead. 

That  on  the  tenth  day  of  June,  1887,  a  judgment  entered  on 
said  mortgage  bond  was  marked  to  the  use  of  the  Mutual  Loan, 
Savings  and  Building  Association  of  Haddonfield. 

That  on  June  10,  1887,  an  alias  writ  of  venditioni  exponas 
wa;j  issued  on  the  said  judgment  The  original  writ  had  issued 
July  7, 1881,  and  had  been  stayed. 
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That  on  June  24,  1887,  Henry  Pomerene,  as  surviving  trus- 
tee of  the  estate  of  John  Lawi*ence,  deceased,  obtained  a  rule 
to  show  cause  why  judgment  entered  on  the  said  bond  should 
not  be  opened,  and  the  defendants  let  into  a  defense  ;  that  the 
court  of  common  pleas  made  absolute  this  rule  on  the  terms  that 
the  defense  should  be  limited  to  the  following  issue :  "  Whether 
George  W.  Appleton  and  Henry  Pomerene,  trustees,  etc.,  the 
obligoi*s  in  the  bond  in  suit,  fraudulently  misappropriated  the 
money  obtained  thereon ;  and  whether  the  Odd  Fellows'  Build- 
ing and  Loan  Association  of  Camden,  N.  J.,  knew  at  the  time 
it  loaned  its  money  on  the  said  bond  that  the  said  money  was 
to  be  misappropriated." 

That  on  Nov.  8, 1890,  by  permission  of  said  court  of  common 
pleas,  this  petitioner,  as  trustee  under  the  will  of  Ann  Appleton, 
was  allowed  to  intervene  as  defendant  in  said  proceeding;  and 
thereupon  applied  to  said  court  for  an  enlargement  of  the  is- 
sue thus  before  limited,  so  that  the  same  should  permit  the 
offei-ing  of  evidence  to  the  point:  "Has  the  bond  in  suit  been 
satisfied  as  to  all  or  some  of  the  interests  involved  in  the  cause  ;" 
that  this  application  was  refused  by  said  court. 

That  on  Nov.  17,  1890,  said  issue  came  to  trial,  and  verdict 
was  rendered  in  favor  of  the  plaintiff.  That  a  new  trial  was 
refused,  and  final  judgment  entered  upon  the  verdict;  that  a 
writ  of  venditioni  exponas  was  thereupon  issued,  and  the  sheriff 
advertised  the  said  trust  premises  for  sale  as  upon  a  judgment 
obtained  against  the  trust  estate  by  the  plaintiff,  on  Monday, 
June  6,  1892. 

The  petition  further  sets  forth  that  owing  to  the  decision  of 
the  court  of  common  pleas  in  the  proceedings  heretofore  recited, 
the  petitioner  had  no  adequate  remedy  at  law,  and  that  the 
said  property  over  which  your  honomble  court  has  jurisdiction 
will  be  greatly  prejudiced  in  law  and  equity,  and  complainant 
prayed : 

(1)  A  writ  of  injunction  against  the  Odd  Fellows'  Building 
and  Loan  Association  of  Camden,  the  Mutual  Loan,  Savings 
and  Building  Association  of  Haddonfield,  and  Hoi-atio  P.  Con- 
nell,  sheriff,  restraining  them  from  making  any  sale  of  the  said 
premises.  (2)  That  the  Odd  Fellows'  Building  and  Loan  As- 
sociation of  Camden  and  the  Mutual  Loan,  Savings  and  Build- 
ing Association  of  Haddonfield  foithwith  satisfy  of  record  the 
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mortgage  to  the  former  association,  or  that  the  court  decree  the 
same  to  have  been  null  and  void,  or  to  have  been  fully  paid. 
(3)  That  if  the  court  should  determine  that  the  amount  of  said 
bond  and  mortgage,  with  interest  and  costs,  is  owing  from  said 
trust  estate,  the  estate  of  the  said  George  W.  Appleton  and 
Henry  Pomerene,  and  the  said  William  C.  Flanigen,  deceased, 
be  ordered  to  pay  to  the  said  Mutual  Loan,  Savings  and  Build- 
ing Association  of  Haddonfield  the  amount  of  such  piinciptd, 
with  interest  and  costs  as  may  be  due,  (4)  and  geneml  relief. 

To  this  petition  no  answer  was  filed  by  the  said  sheriff  of 
Philadelphia  county,  or  the  Odd  Fellows'  Building  and  Loan 
Association  of  Camden. 

An  answer  was  filed  by  William  A.  Flanigen,  acknowledging 
the  giving  of  the  bond  by  said  William  C.  Flanigen,  which  was 
recited  in  the  petition  of  the  Union  Trust  Company,  and  sug- 
gesting that  Lucille  Flanigen  was  a  co-executor  of  the  esttite 
of  William  C.  Flanigen,  deceased. 

It  was  further  alleged  in  said  answer  that  George  W.  Apple- 
ton  and  Henry  Pomerene,  the  trustees  under  the  will  of  John 
Lawrence,  never  executed  the  mortgage  authorized,  or  in  any- 
wise acted  under  the  several  ordei*s  of  the  orphans'  court  of 
Philadelphia  county,  set  forth  in  said  petition  and  under  which 
the  bond  given  by  William  C.  Flanigen  was  executed  ;  that 
the  bonds  and  mortgages  by  them  set  forth  in  the  sixth  par- 
agraph of  the  petition  were  not  made  in  pui*suance  of  the  said 
orders  of  court,  but  were  made  by  said  trustees  as  individuals 
to  secure  their  antecedent  individual  indebtedness.  That  it 
does  not  appear  by  said  petition  that  the  trustees  under  the  will 
of  John  Lawrence  had  filed  any  account,  or  that  any  account 
had  been  lawfully  stated  against  them,  whereby  the  estate  of 
William  C.  Flanigen,  by  reason  of  said  bond,  became  liable  to 
the  petitionei-s  in  any  sum  whatever;  that  proceedings  to  a 
final  decree  must  be  taken  against  said  trustees  before  the  surety 
can  be  held  responsible ;  that  all  right  of  action  to  proceed 
against  the  estate  of  William  C.  Flanigen,  under  the  said  bond, 
is  barred  by  the  statute  of  limitations. 

The  separate  answer  of  the  Mutual  Loan,  Savings  and  Build- 
ing Association  of  Haddonfield  set  forth  that  it  purcliased  from 
the  Odd  Fellows'  Building  and  Loan  Association  of  Camden, 
for  the  purposes  of  investment,  the  bond  and  mortgage  in  the 
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petition  described  for  the  sum  of  $2,000,  and  took  an  assign- 
ment on  the  twenty-fifth  day  of  January,  1884,  and  attached 
copies  of  said  bond  and  mortgage ;  that  the  assignment  was 
not  taken  by  way  of  collateral  security  for  a  loan  made  by  it 
to  George  W.  Appleton,  but  was  taken  by  it  in  the  course  of 
business  for  the  consideration  aforesaid ;  that  it  had  no  relation, 
direct  or  indirect,  to  the  alleged  personal  accounts  of  Samuel 
Appleton,  or  either  of  them ;  that  it  had  been  judicially  deter- 
mined in  the  court  of  common  pleas.  No.  2,  of  Philadelphia 
county,  in  the  proceeding  to  which  the  petitioner  was  a  party, 
that  the  said  Odd  Fellows'  Building  and  Loan  Association  of 
Camden  did  not  know  at  the  time  it  loaned  its  money  on  the 
said  bond,  secured  by  the  said  mortgage,  that  the  said  money 
was  to  be  misappropriated ;  and  that  George  W.  Appleton  and 
Henry  Pomerene,  trustees,  the  obligoi*s  in  the  bond  in  suit,  did 
not  misappropriate  the  moneys  obtained  thereon  ;  and  this  de- 
termination was  reached  on  the  motion  of  the  surviving  trustee 
under  the  will  of  Ann  Appleton,  deceased,  defendant  in  said 
issues,  and  a  trial  of  the  issues  was  had  in  the  said  court  between 
the  petitioner  then  of  record,  as  trustee,  and  this  respondent. 
That  at  the  time  of  said  investment  it  had  no  knowledge  of 
the  several  matters  of  fact  alleged  in  the  petition  by  way  of 
bar  to  its  recovery,  nor  did  they  know  of  the  same  until  after 
the  purchase  aforesaid;  that  all  and  seveml  the  complaints, 
charges,  mattei-s,  and  things  in  said  petition  averred  as  and  for 
grounds  of  relief  were  fully  exhibited,  considered,  determined, 
and  adjudged  in  the  said  proceedings  in  the  court  of  common 
pleas  hereinbefore  narrated,  whereby  the  petitioner  has  been 
barred  by  the  said  proceeding  herein. 

The  answer  further  suggests  that  the  will  of  said  Ann  Apple- 
ton  in  the  petition  referred  to  was  not  operative,  as  the  execu- 
tion of  a  power  vested  in  her  by  the  will  of  her  father,  John 
Lawrence,  but  was,  on  the  contrary,  opemtive  as  devise  of  her 
real  estate,  which  at  her  death  she  owned  in  fee,  free,  clear, 
and  discharged  of  all  trusts ;  that  as  Ann  Appleton  was  alone 
entitled  to  an  accounting  of  the  said  moneys  raised  upon  the 
said  mortgage,  and  as  her  estate  passed  under  the  will  subject 
to  the  trust-making  the  mortgage,  to  the  making  of  which  she 
had  been  a  party,  the  petitioner  is  not  answerable  to  its  ces- 
tuis  que  trustent  with  respect  to  the  lien  of  the  said  judgment, 
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is  not  in  a  position  to  deny  the  validity  and  effect  thereof,  and 
the  pretense  of  an  equity  is  unfounded.  That  the  said  peti- 
tion is  substantially  an  appeal  from  the  court  of  common  pleas, 
No.  2,  of  competent  jurisdiction  in  the  pi-emises  to  this  court, 
and  an  attempt  on  the  part  of  the  petitioner  to  secure  from  this 
court  a  i-eview  and  reversal  of  the  judgment  of  the  said  court 
of  common  pleas. 

That  an  appeal  could  be  taken  from  said  judgment  entered 
in  the  court  of  common  pleas,  and  that  the  petitioner  has  a 
remedy  at  law  against  the  estate  of  William  C.  Flanigen,  de- 
ceased. 

The  case  was  referred  to  J.  Levering  Jones,  Esq.,  as  master, 
who  reported  as  follows  : 

"  John  Lawrence  died  in  March,  1847,  seized  in  fee  of  a  lot 
of  ground.  No.  221  Arch  street  He  left  a  will  probated  in 
Philadelphia,  devising  the  residuary  portion  of  his  estate,  which 
included  the  property  mentioned,  to  trustees  for  the  use  of  his 
daughter,  Ann  Apple  ton,  during  her  life,  and  after  her  death 
to  such  persons  as  she  might  by  will  appoint,  and,  in  default 
of  such  appointment,  to  his  grandchildren  and  issue  of  any  de- 
ceased. 

'*In  June,  1870,  George  W.  Appleton  and  Henry  Pomerene, 
wlio  had  been  substituted  in  place  of  those  named  in  the  will 
of  John  Lawrence,  applied  to  this  court  for  leave  to  mortgage, 
in  a  sum  not  exceeding  $5,000,  property  belonging  to  said  trust 
estate,  Nos.  1127-1129  Pine  street.  The  reason  for  said  appli- 
cation was  stated  in  the  petition  to  be  that  the  property  221 
Arch  street  was  incumbei-ed  with  a  mortgage  of  $1,500,  which 
was  due  and  had  been  demanded,  and  that  other  property  be- 
longing to  said  trust  estate,  on  the  east  side  of  Second  street, 
between  Market  and  Chestnut  streets,  required  alteration  and 
enlargement.  This  petition  was  granted,  and  an  order  for  the 
entry  of  security  made.  No  action  was  taken  by  the  trustees 
under  this  order. 

"  On  Oct.  8,  1870,  the  same  trustees  presented  a  further 
petition,  wherein  they  stated  that  they  had  been  unable  to  ob- 
tain a  loan  for  the  requisite  amount  upon  the  premises  1127- 
1129  Pine  street,  and  that  Ann  Appleton,  in  protection  of  the 
said  premises.  No.  221  Arch  street,  had  paid  off  the  mortgage. 
The  trustee,  therefore,  asked  to  be  authorized  to  borrow  upon 
Vol.  clxix— 13 
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mortgage  of  the  premises  No.  221  Arch  street  a  sum.not  exceed- 
ing $5,000.  Ann  Appleton,  in  an  answer  to  this  petition,  con- 
firmed the  facts  of  the  petition,  and  asked  that  the  same  be 
granted.  The  petition  was  granted,  and  George  W.  Appleton 
and  Henry  Pomerene,  tmstees,  authorized  to  make  such  mort- 
gage and  apply  the  proceeds  to  the  repayment  of  Ann  Apple- 
ton  of  the  mone3'^s  advanced  by  her  in  paying  off  the  mortgage 
of  $1,500,  and  to  the  alteration  of  the  premises  on  Second 
street. 

"  On  Oct.  24,  1870,  William  C.  Flanigen  was  duly  approved 
as  surety  for  the  said  trustees  under  the  latter  order. 

"  William  C.  Flanigen  subsequently  died.  The  executora 
of  his  lust  will  and  testament  are  William  A.  and  Lucille  Flan- 
igen. 

"  On  Feb.  24,  1872,  George  W.  Appleton  and  Henry  Pome- 
rene executed  a  mortgage  in  the  sum  of  $5,000  to  the  Odd  Fel- 
lows' Building  and  Loan  Association  of  Camden,  on  the  premises 
221  Arch  street.  They  signed  the  mortgage  without  the  word 
*  trustee '  appended  to  either  of  their  names.  In  the  clause  re- 
lating to  the  parties  to  tlie  instrument  they  are  entitled  'trus- 
tees under  the  will  of  John  Lawrence,  deceased,'  and  there  is  a 
recital  that  they,  as  trustees,  executed  a  certain  obligation,  or 
writing  obligatory,  bearing  even  date  therewith,  which  is  'con- 
ditioned for  the  payment  of  $5,000,  with  six  per  cent  interest 
per  annum,  at  such  time  and  at  such  places  and  in  such  install- 
ments as  is  now  or  may  hereafter  be  provided  for  and  requii-ed 
by  the  constitution  and  by-laws  of  the  said  '  Odd  Fellows'  Build- 
ing and  Loan  Association  of  Camden.' 

"  Another  recital  declares  the  probate  of  the  will  of  -John 
Lawrence  and  its  provisions.  The  covenants  throughout  the 
mortgage  are  made  by  George  W.  Appleton  and  Henry  Pom- 
erene, as  trustees. 

'^  The  parties  to  the  bond  accompanying  the  mortgage  are 
George  W.  Appleton  and  Henry  Pomerene.  The  covenant  for 
payment  was  by  them  as  trustees,  but  the  bond  was  executed 
by  them  individually,  without  having  the  word  '  trustees  *  ap- 
pended to  their  names. 

''  Between  Feb.  26, 1872,  and  Aug.  14,  1872,  George  W. 
Appleton  borrowed  and  received  from  the  said  association  at 
least  $8,701. 
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"About  the  Bame  period  Samuel  Appleton,  a  brother  of 
George  W.  Appleton,  borrowed  about  12,000  from  the  said  asso- 
ciatiou. 

"A  portion  of  the  above  amount  borrowed  by  George  W. 
Appleton — probably  between  $4,000  and  $5,000 — he  obtained 
from  said  association  upon  the  security  of  the  said  bond  and 
moi-tgage.  Upon  the  books  of  the  association  he  was  dealt 
with  individually  and  not  as  trustee. 

"Indeed,  thei-e  was  no  loan  made  to  him  or  Henry  Pomerene 
ill  1872,  or  at  any  other  time  by  the  association,  as  trustee 
of  the  estate  of  John  Lawrence,  deceased. 

"These  loans  were  subsequently  reduced  in  amount,  but  it 
does  not  appear  by  the  books  of  the  association  that  any  final 
settlement  was  ever  made  with  George  W.  Appleton  by  which 
it  was  agreed  between  the  association  and  himself  that  the 
Hraount  of  money  loaned  him  upon  said  bond  and  mortgage  of 
15,000  had  been  fully  paid. 

"It  is  clear  he  had  repaid  to  the  association  before  1880  a 
considemble  portion  of  the  money  borrowed  by  him  in  1872  and 
subsequently,  but  in  1880  he  appears  to  be  still  indebted  in  a 
considerable  sum  to  the  association,  which  they  pressed  liim  to 
pay,  and  to  enforce  the  recovery  of  the  balance  due  it  the  asso- 
ciation entered  up  the  bond  accompanying  the  mortgage  afore- 
said, and  thereupon  judgment  was  entered  as  of  June  term, 
1881,  No.  438,  in  the  court  of  common  pleas  No.  2.  This  pro- 
ceeding was  against  George  W.  Appleton  and  Heniy  Pomerene, 
trustees  under  the  will  of  John  Lawrence,  deceased. 

"  A  writ  of  venditioni  exponas  issued  upon  said  judgment 
July  2, 1881.  This  writ  was  stayed,  and  no  further  proceedings 
taken  at  that  time. 

"  The  use  to  which  George  W.  Appleton  applied  the  whole 
of  the  money  originally  received  by  him  on  said  bond  and  mort- 
gage is  not  clearly  established.  There  is  no  evidence  to  show 
that  at  least  $1,600  of  it  was  not  applied  to  the  repayment  to 
Ann  Appleton  of  the  money  advanced  by  her  in  paying  off  the 
mortgage  of  $1,600,  which  had  been  on  the  propei-ty  No.  221 
Arch  street,  as  directed  in  the  order  of  court.  There  is  no 
adequate  evidence  to  show  that  a  portion,  or  even  the  whole  of 
said  money  was  not  applied  to  the  altei-ation  and  improvement 
of  the  property  belonging  to  the  trust  estate  on  Second  street, 
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between  Market  and  Chestnut  streets,  as  also  directed  in  the 
order  of  couit,  under  the  authority  of  which  said  bond  and 
mortgage  were  executed. 

"  There  is  evidence  that  some  of  the  money  borrowed  from 
the  Odd  Fellows*  Building  and  Loan  Association  was  invested 
by  George  W.  Appleton  for  the  benefit  of  himself  and  his 
brother,  Samuel  Appleton,  in  the  purchase  of  real  estate,  or  in 
the  improvement  of  the  same,  in  which  they  were  interested 
in  Haddonfield.  This  evidence  is  neither  clear  nor  exact  as  to 
when  it  was  invested,  how  much  was  invested,  and  whether  it 
was  the  trust  funds  that  were  so  invested.  The  testimony  in 
reference  to  the  use  of  said  trust  money  is  entirely  insufficient 
to  show  its  misappropriation • 

"  On  the  26th  day  of  January,  1884,  the  Mutual  Loan,  Savings 
and  Building  Association  of  Haddonfield  purchased  and  took 
an  assignment  from  the  Odd  Fellows'  Building  and  Loan  Asso- 
ciation of  the  said  bond  and  mortgage  executed  by  George  W. 
Appleton  and  Heniy  Ponierene,  trustees  as  aforesaid,  for  the 
sum  of  92,000,  which  amount  it  was  agreed  between  the  said 
association  and  George  W.  Appleton  was  at  that  time  owing 
the  said  association  upon  said  security. 

"  The  assignment  was  made  with  the  approval  of  the  said 
George  W.  Appleton,  who  thereupon  became  a  member  of  the 
said  Mutual  Loan,  Savings  and  Building  Association  of  Had- 
donfield. This  purchase  was  made  without  any  knowledge  on 
the  part  of  the  Mutual  Loan,  Savings  and  Building  Association 
that  there  had  been  any  defense  made  to  the  mortgage,  or  that 
there  was  any  claim  by  any  one  that  the  said  securities  were 
not  valid  and  binding  in  their  hands. 

"  The  check  for  said  bond  and  mortgage  was  paid  directly  by 
the  treasurer  of  the  Mutual  Loan,  Savings  and  Building  Asso- 
ciation to  the  treasurer  of  the  Odd  Fellows'  Building  and  Loan 
Association.  No  direct  loan  was  made  by  the  Mutual  Loan, 
Savings  and  Building  Association  to  George  W.  Appleton  on 
said  bond  and  mortgage.  The  association  was  a  direct  pur- 
chaser of  the  mortgage  for  $2,000,  with  the  evident  understand- 
ing, as  shown  by  subsequent  events,  that  they  did  not  claim 
any  interest  in  the  bond  and  mortgage  beyond  that  amount. 

"Ann  Appleton  died  in  March,  1883.  She  left  a  last  will, 
probated  in  Philadelphia,  whereby  she  appointed  to  her  son, 
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George  W.  Appletx)n,  inter  alia,  the  property  which  had  been 
devised  in  trust  as  aforesaid  during  his  life,  and  after  his  death 
to  The  Philadelphia  Trust,  Safe  Deposit  and  Insurance  Com- 
pany in  trust  to  manage  the  same,  collect  the  income  therefrom 
during  the  lifetime  of  her  last  surviving  child,  and  to  pay  out  of 
the  proceeds  thereof  certain  legacies  during  the  lifetime  of  such 
survivor,  and  after  the  death  of  such  survivor  to  transfer  the 
corpus  of  the  said  property  as  therein  designated.  The  said 
tiust  still  subsists. 

"  George  W.  Appleton  died  Dec.  1,  1886,  and  The  Philadel- 
phia Trust,  Safe  Deposit  and  Insurance  Company  renounced 
the  said  ti-ust.  The  Union  Trust  Company  was  duly  consti- 
tuted trustee  in  place  thereof. 

"  On  June  10, 1887,  the  judgment  entered  on  the  bond  under 
consideration  was  marked  to  the  use  of  the  Mutual  Loan,  Sav- 
ings and  Building  Association  of  Haddonfield.  On  the  same 
day  an  alias  writ  of  venditioni  exponas  was  duly  issued  against 
the  premises  No.  221  Arch  street. 

"On  June  24,  1887,  Henry  Pomerene,  surviving  trustee, 
obtained  fi-om  court  a  rule  to  show  cause  why  the  judgment 
entered  on  the  bond  should  not  be  opened.  This  rule,  after 
argument,  was  made  absolute  upon  the  following  terms,  that 
tlie  defense  to  be  heard  should  be  limited  to  the  following  issue : 
'  Whether  George  W.  Appleton  and  Henry  Pomerene,  trustees, 
etc.,  the  obligors  of  the  bond  in  suit,  fraudulently  misappropri- 
ated the  money  obtained  therein,  and  whether  the  Odd  Fel- 
lows' Building  and  Loan  Association  of  Camden,  N.  J.,  knew 
at  the  time  it  loaned  its  money  on  the  said  bond  that  the  said 
money  was  to  be  misappropriated.' 

"  On  Nov.  8,  1890,  the  present  petitioner,  the  Union  Trust 
Company,  was  allowed  to  intervene  and  become  a  party  to  the 
proceeding.  It  subsequently  asked  for  an  enlargement  of  the 
it»ue  limited  as  before  stated,  which  the  court  refused. 

**  On  Nov.  17, 1890,  the  said  issue  came  to  a  trial,  and  ver- 
dict was  i-endered  in  favor  of  the  plaintiff.  A  new  trial  was 
refused,  a  writ  of  fi.  fa.,  and  subsequently  a  writ  of  venditioni 
exponas  was  issued,  and  the  sheriff  proceeded  to  advertise  the 
premises  for  sale  on  June  6,  1892. 

^*  This  petition  was  then  filed  and  a  preliminary  injunction 
granted. 
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*'  After  filing  of  answers  a  motion  was  made  for  the  dissolu- 
tion of  the  injunction.  Upon  argument  the  motion  was  i-ef used 
and  the  injunction  continued.  The  cause  was  then  referred  to 
the  master  to  take  evidence  upon  the  pleadings  and  report  his 
findings  to  the  court. 

*•*"  Three  questions  present  themselves  for  the  consideration  of 
the  master: 

*•*•  1.  Is  the  estate  of  Ann  Appleton,  deceased,  indebted  in  the 
principal  sum  of  $2,000  on  the  bond  and  mortgage  held  by  the 
Mutual  Loan,  Savings  and  Building  Association  of  Haddon- 
field,  N.  J.,  or,  in  other  words,  did  the  estate  of  Ann  Appleton 
ever  receive  that  amount  of  money  upon  loan  secured  by  said 
bond  and  mortgage,  which  sum  still  remains  unpaid  ? 

"  2.  Does  the  circumstance  that  the  word  '  trustee  '  was  not 
appended  to  the  names  of  George  W.  Appleton  and  Henry 
Pomerene,  who  executed  the  bond  and  mortgage  in  controversy, 
under  the  authority  of  the  orphans'  court  to  execute  a  bond  and 
mortgage  to  secure  a  loan  of  a  sum  not  exceeding  $5,000,  de- 
stroy the  validity  of  the  same,  if  it  appears  that  at  least  the  sum 
of  $2,000,  the  balance  of  the  principal  of  said  loan  unpaid,  has 
been  enjoyed  by  the  estate  of  Ann  Appleton,  deceased? 

"  3.  Is  there  equitable  ground  for  interference  with  the  writ  of 
execution  issued  from  the  court  of  common  pleas? 

^^  It  would  be  possible  to  dispose  of  this  case  by  considering 
the  first  interrogatory  only  and  rendering  a  decision  thereon, 
but  as  the  litigation  in  reference  to  this  bond  and  mortgage  has 
extended  over  a  period  of  twelve  yeai-s,  and  different  phases 
of  the  controversy  been  argued  many  times  before  the  court  of 
common  pleas  ;  and  as  in  the  present  proceeding  considerable 
testimony  has  been  taken  and  arguments  of  great  length  and 
ingenuity  made  before  the  master,  he  has  deemed  it  a  part  of 
his  duty  to  consider  directly  the  several  questions  abave  pre- 
sented in  the  light  of  all  the  testimony,  oi*al  and  record,  which 
has  been  submitted  to  him,  and  to  present  his  conclusions 
thereon,  endeavoring  by  so  doing  to  assist  in  the  termination 
of  litigation  which  has  already  become  very  complicated,  and 
which,  if  continued,  will  inevitably  exhaust  the  amount  of 
money  involved. 

"A  careful  reading  of  the  testimony  establishes  conclusively 
that  a  partial  purpose  of  procuring  a  loan  upon  the  bond  and 
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mortgage  which  was  given  in  this  case  was  to  return  to  Ann 
Appleton,  the  cestui  que  trust  of  George  W.  Apple  ton  and 
Henry  Pomerene,  the  sum  of  $1,600,  which  she  had  advanced 
for  the  purpose  of  paying  off  a  mortgage  of  $1,500  that  existed 
Hgainst  the  property  No.  221  Arch  street. 

'*When  Ann  Appleton  took  an  interest  in  that  property 
under  the  will  of  her  father,  John  Lawrence,  she  took  it,  so  far 
as  the  evidence  shows,  subject  to  a  mortgage  of  $1,500.  Dur- 
ing her  enjoyment  of  the  estate  under  her  father's  will  that 
mortgage  matured.  It  became  necessary  to  pay  it  off,  and,  ia 
order  to  protect  the  estate,  Ann  Appleton  paid  the  mortgage. 

**In  the  application  of  the  8th  of  October,  1870,  to  the  or- 
phans' coui-t,  by  George  W.  Appleton  and  Heniy  Pomerene, 
for  permission  to  raise  a  sum  not  exceeding  $5,000  upon  bond 
and  moi-tgage  upon  the  premises  No.  221  Arch  street,  it  was 
stated  that  one  of  the  objects  to  which  a  portion  of  this  sum  would 
be  devoted  would  be  the  return  of  the  $1,500  so  advanced,  the 
balance  to  be  applied  to  the  alteration  and  enlargement  of 
premises  belonging  to  said  trust  estate  on  Second  street,  between 
Market  and  Chestnut  streets. 

**  The  court  granted  the  petition.  In  pursuance  of  the  au- 
thority so  conferred,  a  bond  and  mortgage  in  the  sum  of  $5,000 
were  executed  by  the  said  ti-ustees  upon  the  premises  in  ques- 
tion, and  was  given  to  the  Odd  Fellows'  Building  and  Loan 
Association. 

"  Almost  contemporaneously  with  the  giving  of  the  bond  and 
mortgage  George  W.  Appleton  became  a  subscriber  to  shares 
of  stock  in  said  association,  and  within  a  short  time  thereafter 
received  from  said  association  loans  made  to  him  in  his  own 
name  aggregating  $10,000.  A  part  of  the  security  given  for 
such  loans,  with  the  shares  of  stock  held  by  him,  which  weie 
assigned  to  the  association,  was  the  bond  and  mortgage.  It 
cannot  be  doubted  that  a  portion  of  the  loans  amounting  to 
over  $4,000  were  made  directly  upon  the  security  of  the  said 
bond  and  mortgage.  No  shares,  however,  in  said  association 
were  taken  by  George  W.  Appleton  as  trustee.  In  the  succeed- 
ing years  these  loans  were  reduced,  but  it  is  not  clearly  shown 
that  they  were  ever  entirely  paid  off,  while  said  bond  and  mort- 
gage continued  to  be  held  by  said  association  as  securit3\  In 
1884,  a  settlement  having  been  agreed  upon  between  George 
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W.  Appleton  and  the  said  association,  the  bond  and  mortgage 
were  assigned  to  the  Mutual  Savings,  Loan  and  Building  Asso- 
ciation of  Haddonfield,  for  the  sum  of  $2,000.  The  latter  there- 
upon became  the  owner  of  the  same,  and  it  is  by  virtue  of  that 
assignment  and  ownei-ship  that  the  execution,  against  which  the 
injunction  in  this  case  was  obtained,  was  issued. 

"  When  a  trustee  is  charged  with  the  commission  of  a  fraud 
or  a  misappropriation  of  trust  funds  the  accusation  must  be 
satisfactorily  proved. 

"  Now  at  about  the  time  that  George  W.  Appleton  gave  the 
bond  and  mortgage  in  question  to  the  association  he  received 
over  $4,000  upon  it.  What  was  done  with  this  money  ?  There 
is  not  a  line  of  evidence  which  indicates  that  the  il,600,  which 
had  been  advanced  by  Ann  Appleton  in  satisfaction  of  the 
mortgage  previously  existing  on  the  premises  No.  221  Arch 
street,  was  not  returned  to  her.  There  is  no  competent  evi- 
dence that  a  portion  or  the  whole  of  the  balance  borrowed  from 
the  said  association  on  said  bond  and  mortgage  was  not  applied 
for  the  purposes  indicated  in  the  decree  of  the  orphans'  court. 
It  is  shown  in  a  vague  and  indistinct  way  that  George  W.  Apple- 
ton  and  a  brother  Samuel  Appleton  were  in  1872  engaged  in 
a  land  speculation  in  New  Jersey,  in  which  they  invested  money  ; 
but  the  amount  of  that  investment,  the  exact  location  of  it,  and 
the  specific  sources  from  which  the  funds  that  they  invested 
were  derived,  remain  unestablished  in  every  particular. 

"  The  testimony  of  Samuel  Appleton  on  the  point  is  hesitat- 
ing, indefinite  and  valueless.  It  would  be  the  grossest  injus- 
tice to  the  memory  of  George  W.  Appleton  to  hold  him  guilty 
of  having  misappropriated  the  balance  of  the  fund  received  on 
said  bond  and  mortgage  upon  the  statements  of  his  brother,  Sam- 
uel Appleton,  which  are  enveloped  in  an  impenetrable  mist  of 
uncertainty. 

"  Nor  was  any  other  more  convincing  testimony  produced 
for  the  purpose  of  establishing  such  misappropriation. 

"  We  must  therefore  conclude,  whatever  inferences  may  be 
drawn  from  the  mere  irregularity  that  appears  in  the  execution 
of  the  bond  and  mortgage  as  to  the  forms  of  the  instruments, 
or  as  to  the  signatures  of  the  trustees,  of  a  disadvantageous 
chai-acter  to  George  W.  Appleton,  that  what  ought  to  have 
been  done  in  reference  to  the  use  of  the  money  received  by  him 
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wiw  done.  We  must  be  governed  by  the  legal  presumptions 
which  arise  in  the  absence  of  adequate  testimony  to  show  the 
specific  act  of  misappropriation.  AH  that  was  done,  too,  in 
connection  with  this  mortgage  was  done  in  the  lifetime  of  the 
cestui  que  trust,  the  mother  of  Greorge  W.  Appleton.  No  objec- 
tions appear  to  have  been  raised  by  her  as  to  the  conduct  of 
her  son,  and  the  presumption,  in  the  absence  of  contrary  proof, 
must  be  that  the  balance  now  due  on  the  bond  and  mortgage 
was  expended  in  accordance  with  the  decree  of  the  orphans' 
court.  No  other  conclusion  can  be  reached  on  the  facts  which 
have  been  presented.  We  must  hold  that  the  principal  sum  of 
$2,000  remaining  due  on  the  bond  and  mortgage  that  was  as- 
signed to  the  Mutual  Savings,  Loan  and  Building  Association 
was  used  for  the  benefit  of  the  estate  of  Ann  Appleton,  the 
cestui  que  trust  of  Henry  Poraerene  and  George  W.  Appleton, 
trustees. 

*'  This  is  an  appeal  to  the  equitable  powers  of  this  court.  The 
object  of  equitable  interference  is  never  to  work  injustice  to  any 
one.  It  balances  the  confiicting  claims  of  the  parties,  and  secures 
to  each  his  rights.  It  never  avails  itself  of  technicalities  to 
work  oppression.  To  decree  an  instrument  to  be  delivered  up 
to  be  canceled  is  a  matter  in  the  sound  discretion  of  the  court, 
and  the  power  should  not  be  exercised  except  in  a  very  clear 
case:    Stewart's  App.,  78  Pa.  88. 

"  No  chancellor  would  direct  the  cancellation  of  a  deed  im- 
perfectly executed  between  a  grantor  and  a  grantee,  and  decree 
that  the  property  embraced  in  the  grant  should  be  restored  to 
the  grantor,  and  that  he  at  the  same  time  should  keep  the  con- 
sideration money. 

"  This  illustration  indicates  the  principle  that  should  govern 
hei-e.  The  trust  estate  of  Ann  Appleton,  having  received  the 
t2,000  secured  by  the  bond  and  mortgage,  the  subject  of  this 
proceeding,  that  bond  and  mortgage  having  been  executed  under 
a  valid  decree  of  this  court,  the  circumstance  that  the  mere 
word  '  tiustee  '  was  not  appended  to  the  names  of  Geoi-ge  W. 
Appleton  and  Henry  Pomerene  in  the  execution  of  the  instru- 
ment did  not  invalidate  them  or  prevent  the  mortgage  consti- 
tuting a  lien  upon  the  property  No.  221  Arch  street.  So  far  as 
the  building  association  was  concerned,  it  was  empowered  to 
loan  upon  security  of  this  character,  whether  the  borrower  were 
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a  trustee  or  acting  for  himself,  and  whether  he  had  one  or  fifty 
shares  of  stock  in  the  association.  So  far  as  the  trustees  were 
concerned,  the  act  of  assembly  does  not  require  any  specific 
form  of  bond  and  mortgage  to  be  executed,  and  though  the  form 
used  in  this  particular  case  is  not  in  general  use,  the  departure 
from  the  form  ordinarily  adopted  did  not  make  the  execution 
of  a  power  confeiTed  by  the  decree  invalid.  The  security  that 
was  entered  took  the  place,  too,  of  the  fund  which  was  realized. 
The  object  of  giving  the  security  after  the  decree  has  been 
made  is  for  the  purpose  of  guarding  against  errors  which  may 
exist  in  the  proceedings.  The  method  of  making  the  bond  and 
mortgage,  and  the  manner  of  executing  them,  constitute  no  de- 
fense to  the  surety  whose  bond  was  entered,  nor  do  they  consti- 
tute any  defense  to  the  estate  that  enjoyed  the  proceeds  realized 
upon  the  bond  and  mortgage  which  were  given,  and  on  which  a 
balance  of  $2,000  still  remains  unpaid. 

"  In  the  body  of  the  bond  and  of  the  mortgage  the  office  of 
the  grantors  as  trustees  is  shown,  and  the  covenants  are  made 
by  them  as  trustees,  and  not  individually.  The  intention  of 
the  parties  is  shown  in  the  very  testimony  of  Henry  Pomerene. 
It  was  to  execute  these  instruments  as  trustees.  The  liability 
of  the  trust  estate  on  these  instruments  is  not  to  be  abridged 
because  of  the  circumstance  that,  through  neglect  or  accident, 
the  mere  title  of  the  fiduciary  office  was  not  appended  to  the 
names  of  the  executing  parties.  The  purpose  of  the  instrument 
having  been  declared,  the  fund  having  been  realized  therefrom, 
and  the  estate  having  enjoyed  the  same,  the  estate  has  no  right 
to  require  their  cancellation  or  surrender  until  it  has  returned 
the  money  borrowed  and  used  thereon. 

'"  Nor  should  the  orphans'  court  act  without  hesitation  upon 
a  subject  previously  considered  several  times  upon  argument, 
before  the  court  of  common  pleas,  wherein  a  formal  judgment 
after  trial  has  been  rendered. 

"  In  a  court  of  practically  co-ordinate  jurisdiction  the  inge- 
nuity of  counsel  on  behalf  of  the  petitioner  was  again  and  again 
exerted  to  destroy  the  effect  of  the  original  judgment  entered 
on  the  bond  in  controversy.  The  issue  that  was  finally  submit- 
ted to  the  verdict  of  the  jury  was,  *  Whether  George  W.  Apple- 
ton  and  Henry  Pomerene,  trustees,  etc.,  the  obligors  of  the 
bond  in  suit,  fraudulently  misappropriated  the  money  therein, 
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and  whether  the  Odd  Fellows'  Building  and  Loan  Association 
of  Camden,  N.  J.,  knew  at  the  time  it  loaned  its  money  on  the 
hond  that  the  said  money  was  to  be  misappropriated.' 

"  The  decision  of  that  tribunal,  everything  being  considered, 
should  be  treated  by  this  court  as  conclusive  upon  both  of  the 
questions  embraced  in  the  issue  stated.  And  the  facts  further 
show  that  the  Mutual  Loan,  Savings  and  Building  Association 
was  an  innocent  purchaser  for  value  of  the  mortgage  in  ques- 
tion. There  is  no  fact  shown  which  goes  to  impugn  the  good 
faith  of  the  successive  parties  who  have  been  the  owners  of  this 
mortgage,  and  the  specific  Ending  of  the  jury  in  the  court  of 
common  pleas  was  that  the  tiustees,  George  W.  Appleton  and 
Henry  Pomerene,  had  not  fmudulently  misappropriated  the 
money  obtained  on  the  bond  in  suit. 

"  The  conclusions  of  the  master,  upon  a  careful  estimate  of 
the  evidence  which  has  been  presented  before  him  in  the  pro- 
ceeding in  this  court,  are  directly  confirmatory  of  the  conclusion 
which  was  reached  by  the  jury  in  the  court  of  common  pleas. 

"For  the  purpose  of  the  proceeding  in  equity  before  this 
court  the  bond  and  mortgage  are  to  be  considered  as  standing 
upon  the  same  footing. 

"  While  trustees,  if  objection  were  made  in  time,  might  not 
be  permitted  by  the  orphans'  court  to  carry  out  a  decree  au- 
thorizing the  borrowing  of  money  upon  bond  and  mortgage  in 
the  manner  adopted,  and  a  building  association  with  the  right 
to  impose  fines  or  receive  premiums  is  evidently  not  the  in- 
tended source  from  which  trustees  should  borrow  money,  still 
this  loan  was  consummated  twenty  years  ago.  The  payment  of 
the  balance  due  on  the  mortgage  will  wrong  no  one.  The  ques- 
tions involved  have  been  sufficiently  dealt  with  in  another  court, 
and  there  is  no  just  reason  for  the  intervention  of  this,  and  the 
injunction  should  therefore  be  dismissed." 

On  exceptions  the  court  below  set  aside  the  report  of  the 
master,  and  entered  the  following  decree : 

"  And  now  this  12th  day  of  May,  1894,  this  cause  having 
been  heard  upon  exceptions  to  the  master's  report,  filed  on 
behalf  of  the  Union  Trust  Company,  trustee  under  the  trust 
declared  in  the  will  of  Ann  Appleton,  the  court  sustain  the 
said  exceptions  and  reverse  the  findings  and  award  of  the  master, 
and  the  court  do  now  declare  and  adjudge  that  the  mortgage 
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made  the  twenty-fourth  day  of  February,  1872,  by  George  W. 
Appleton  and  Henry  Pomerene,  trustees  under  the  will  of  John 
Lawrence,  deceased,  to  *  Odd  Fellows  Building  and  Loan  As- 
sociation of  Camden,  New  Jei-sey,'  upon  a  certain  lot  or  piece 
of  ground  and  messuage  situated  on  the  north  side  of  Arch 
street,  between  Second  and  Third  streets  in  the  city  of  Phila- 
delphia, to  secure  the  sum  of  five  thousand  (5,000)  dollars,  and 
recorded  in  the  office  of  the  recorder  of  deeds  for  the  county  of 
Philadelphia  in  Mortgage  Book  J.  A.  H.  No.  206,  p.  1,  etc., 
afterward  assigned  by  the  said  association  to  'The  Mutual 
Loan,  Savings  and  Building  Association  of  Haddonfield,  New 
Jei*sey,'  is  fully  paid  oflf  and  satisfied,  and  it  is  further  ordered 
and  decreed  that  'The  Mutual  Loan,  Savings  and  Building 
Association  of  Haddonfield,  N.  J.,'  be  restrained  perpetually 
from  making  or  maintaining  any  levy  upon  and  from  making 
or  declaring  any  sale  of  the  said  premises  belonging  to  the  trust 
estate  aforesaid.  The  said, '  The  Mutual  Loan,  Savings  and 
Building  Association  of  Haddonfield,  N.  J.,'  their  attorneys, 
agents,  servants  and  employees  abstain  from  causing  a  service 
of  any  further  execution  upon  the  judgment  entered  on  the 
bond  in  the  court  of  common  pleas  No.  2  as  of  June  term,  1881, 
No.  438,  against  the  said  mortgaged  premises,  and  that  the  said 
association  forthwith  enter  satisfaction  of  record  upon  the  said 
mortgage  of  record  in  the  office  of  the  said  recorder  of  deeds." 

Error  assigned  was  entering  above  decree. 

B.  Frank  Olapp  and  William  W.  Wilthank^  for  appellants. — 
The  court  of  common  pleas  was  sitting  as  a  court  of  equity : 
Cochran  v.  Eldridge,  49  Pa.  365.  The  adjudication  was  final 
and  conclusive  until  reversed  by  a  higher  court:  Savage  v. 
Kelly,  32  Leg.  Int.  5;  Brooke  et  al.  v.  Phillips,  24  Leg.  Int. 
132;  Dyer's  Appeal,  8  Grant,  826;  Lorenz,  Administrator,  et 
al.,  V.  Wightman  et  al.,  44  Pa.  27 ;  McLane's  Executoi-s  v- 
Wade,  58  Pa.  146.  Where  two  courts  have  concurrent  juris- 
diction, the  jurisdiction  of  that  court  which  first  attaches  is  ex- 
clusive :  Fallon  v.  Remington  et  al.,  10  W.  N.  C.  119 ;  Loomis 
V.  Loomis,  27  Pa.  283.  Where  the  trustees  entered  security 
in  the  orphans'  court  the  mortgagee  was  not  bound  to  see  to  the 
application  of  the  money :  Act  of  April  18, 1856,  section  6,  P. 
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L.  503 ;  Dixcy's  Executors  v.  Laning  and  Sill,  49  Pa.  143 
Hart  et  al.  v.  Farmers'  and  Mechanics'  Bank  et  al.,  33  Vt 
252;  2  White  &  Tudor's  Leading  Cases  in  Equity,  58;  1  Hil- 
Hard  on  Mortgages,  p.  535,  pi.  67 ;  Story's  Eq.  sec.  977,  A 
434,  436  and  436 ;  McMurmy  v.  Moran,  134  U.  S.  150 ;  Pil 
cher  V.  Rawlings,  7  L.  R.  Ch.  App.  259 ;  Kellogg,  Assignee 
etc.,  V.  Krauser,  14  S.  &  R.  137 ;  Bellas  v.  McCarty,  10  W.  29 
Mott  V.  Clark,  9  Pa.  403, 405 ;  Pryor  v.  Wood  et  al.,  81  Pa.  142 
McMasters  v.  Wilhelm,  85  Pa.  218;   Mellon's  App.,  96  Pa. 
475 ;  Sweetzer  v.  Atterbury,  100  Pa.  18 ;  Bigley  v.  Jones,  44 
Leg.  Int.  403 ;  Olds  v.  Cummings  et  al.,  31  111.  188.     The  court 
of  common  pleas  had  as  ample  powers  for  relief  as  the  orphans* 
court:  Walker  v.  Dement,  42  111.  272;  Stockdale  v.  UUerjs  37 
Pa.  486 ;  Wistiir  v.  McManes,  54  Pa.  318 ;  O'Ham  v.  Stack, 
90  Pa.  491 ;  Reeser  v.  Johnson,  76  Pa.  313 ;  Smith  v.  Bunting, 
86  Pa.  116 ;  Weigley  v.  Conrade,  132  Pa.  147. 

U.  Spencer  Miller  and  J,  Howard  Gendell^  for  appellees. — ^The 
court  of  common  pleas  did  not  conclude  the  question  whether 
the  mortgage  was  a  valid  lien  by  entering  a  judgment  on  the 
bond :  Grier  v.  Huston,  8  S.  &  R.  402 ;  Beeson  v.  McNabb,  2 
Pa.  422;  SoUiday  v.  Bissey,  12  Pa.  347;  Story  on  Agency, 
sec.  148  etc. ;  Bellas  v.  Hays,  5  S.  &  R.  427 ;  Quigley  v.  De- 
Haas,  82  Pa.  267 ;  Forcey's  App.,  106  Pa.  508 ;  Phila.  &  Sun- 
bury  R.  R.  Co.  v.  Lewis,  33  Pa.  33 ;  Stroud's  App.,  109  Pa. 
326;  Curtis  v.  Slosson,  6  Pa.  265.  The  orphans'  court  had 
jui-isdiction  to  declare  the  mortgage  not  a  valid  lien :  Watts's 
Est.,  158  Pa.  1 ;  Mulholland's  Est.,  154  Pa.  491 ;  Miskimins' 
App.,  114  Pa.  530 ;  Marshall's  Est.,  138  Pa.  285  ;  Odd  Fellows' 
Savings  Bank's  App.,  123  Pa.  357  ;  Brooke's  App.,  102  Pa.  150 ; 
Klein's  Est.,  11  W.  N.  C.  354;  Hunter's  App.,  40  Pa.  194; 
Houston,  Smith  &  Co.'s  App.,  6  W.  N.  C.  162;  1  Story's  Eq., 
sees.  705,  706 ;  Kenton  v.  Vandegrift,  42  Pa.  339  ;  Duquesne 
Bank's  App.,  74  Pa.  426 ;  Brewer's  App.,  104  Pa.  417 ;  Biddle 
V.  Lewis,  15  W.  N.  C.  379.  No  new  positive  validity  was  given 
in  the  mortgage  by  assignment  to  the  appellant :  FauU  et  al. 
v.  Tinsman,  36  Pa.  108.  The  mortgage  was  not  a  lien  before 
assignment:  Tyrrell  L.  &  B.  Assn.  v.  Haley,  139  Pa.  476; 
Mitchell  V.  Coombs,  96  Pa.  430 ;  Loverin  v.  Trust  Co.,  113  Pa. 
6 ;  Kiuley  v.  Hill,  4  W.  &  S.  426 ;  Bank  v.  Burns,  87  Pa.  491 ; 
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Cooley's  App.,  1  Grant,  401 ;  Anderson  v.  Neff,  11  8.  &  R. 
218 ;  Waters  v.  Largy,  5  R.  131 ;  Loverin  v.  Humboldt  Co., 
113  Pa.  6;  Mullison'8E8t.,68Pa.  212;  Wolbach  v.  Bldg.  Assn., 
84  Pa.  211 ;  Building  Assn.  v.  Rice,  8  W.  N.  C.  12;  Torrance 
V.  Torrance,  53  Pa.  605. 

Opinion  by  Mr.  Justice  Green,  July  18, 1895 : 
After  a  laborious  investigation  of  this  I'ecord  we  find  our- 
selves unable  to  agree  with  the  learned  court  below.  The 
whole  subject-matter  of  the  controverey  had  really  been  heard, 
considered  and  decided  by  the  court  of  common  pleas  No.  2  of 
Philadelphia,  which  undoubtedly  had  jurisdiction  to  decide 
everything  at  issue,  before  the  present  petition  was  filed  in  the 
orphans'  court.  It  is  fully  conceded  by  the  learned  court  below 
that  so  far  as  the  alleged  misappropriation  of  the  fund  by  the 
trustees  was  concerned,  the  preceding  trial  in  the  common 
pleas  was  conclusive,  but  in  considering  the  question  whether 
the  appellanfcas  purchaser  of  the  bond  and  mortgage  took  a  good 
title,  the  court  held  that  the  tmnsaction  must  be  regarded,  as 
between  the  trustee  who  negotiated  it  and  the  present  holder, 
as  a  loan  to  the  trustee  not  in  his  oflScial  capacity  but  as  an 
individual.  The  court  further  held  that  the  trust  debt, which 
the  money  was  given  to  secure,  was  paid  by  the  trustee  before 
the  assignment,  and  if  the  appellant  had  inquired  of  the  mort- 
gagee this  fact  would  have  been  discovered.  This  fact, of  the 
payment  of  the  debt, had  been  before  the  common  pleas  several 
times  and  had  been  there  disposed  of.  The  same  allegation 
was  made  in  the  original  petition  to  the  common  pleas  quite  as 
fully  and  as  positively  as  it  is  made  in  the  present  petition,  but 
after  the  taking  of  all  the  testimony  the  parties  had  to  offer 
and  a  full  hearing  had  upon  the  merits  of  that  petition,  the 
court  of  common  pleas  declined  to  gt*ant  an  issue  on  the  ques- 
tion of  payment,  but  restricted  the  issues  granted,to  the  ques- 
tion of  misappropriation,  and  the  knowledge  of  that  fact  on  the 
part  of  the  Odd  Fellows'  Building  and  Loan  Association  of  Cam- 
den, the  original  mortgagee  and  lender  of  the  money.  On  the 
trial  of  that  case  the  court  of  common  pleas  in  charging  the 
jury  said,  referring  to  the  application  to  open  the  judgment: 
"  When  that  application  was  heard  all  questions  of  whether 
there  had  been  a  payment  of  this  mortgage  or  as  to  the  power  to 
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create  it,  were  disposed  of  by  the  court.  There  is  but  one  single 
question  and  that  is  this :  whether  the  money  received  upon 
this  mortgage  was  misappropriated  by  the  trustees  or  whether 
the  parties  who  loaned  it  knew  at  the  time  they  loaned  it  that 
it  was  going  to  be  misappropriated/'  If  there  was  error  on 
that  trial  the  remedy  was  by  appeal  to  this  court,  but  none  was 
ever  taken.  A  motion  for  a  new  trial  was  made  and  deposi- 
tions were  again  taken  but  the  court  refused  the  motion.  When 
the  present  petition  was  exhibited  to  the  orphans'  court  a  mas- 
ter was  appointed  who  heai*d  the  parties  and  all  their  testimony 
upon  all  the  allegations  contained  in  the  petition,  including 
that  of  payment,  but  the  master  reported  that  the  debt  had  not 
been  paid  and  was  still  subsisting  and  belonged  to  the  present  ap- 
pellant. He  therefore  recommended  a  dismissal  of  the  petition. 
Now  when  the  learned  court  below  held  that.the  debt  was  paid 
befoi-e  the  assignment,  we  do  not  understand  that  they  so  held 
upon  specific  proof  of  the  fact  of  payment,  but  by  way  of  infer- 
ence from  the  fact  that  other  moneys  had  been  loaned  to  one  of 
the  trustees,  and  that  upon  the  adjustment  of  accounts  between 
the  trustee  and  the  association  from  which  the  money  was  bor- 
rowed, the  trustee  was  entitled  to  have  it  adjudged  that  the 
debt  was  paid.  We  do  not  understand  the  court  to  say  that 
there  ever  was  such  an  adjustment,  or,  that  in  point  of  fact,  this 
debt  was  ever  paid.  Now  the  master  had  all  this  matter  before 
him.  He  had  the  witnesses  whose  testimony  he  heard  and  con- 
sidered, also  the  books  of  the  association  and  the  proper  oflScei-s 
to  explain  them  and  the  entries  contained  therein.  He  made 
a  full  report  upon  this  part  of  the  case  stating  and  reviewing 
the  testimony  and  the  questions  before  him.  He  reports  that 
there  wei-e  moneys  of  considerable  amount  loaned  to  George  W. 
Appleton,  one  of  the  trustees,  upon  the  security  of  this  bond 
and  mortgage  but  that  his  name  only  appeared  upon  their  books 
as  an  individual ;  "  That  these  loans  were  subsequently  reduced 
considerably  in  amount  but  it  does  not  appear  by  the  books  of 
the  association  that  any  final  settlement  was  ever  made  with 
George  W.  Appleton,  by  which  it  was  agreed  between  the 
association  and  himself  that  the  amount  of  money  loaned  upon 
said  bond  and  moi-tgage  of  $5,000  had  been  fully  paid."  He 
further  found  that  while  Appleton  had  repaid  a  considerable 
portion  of  the  money  borrowed,  he  was  still  in  1880  "  indebted 
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in  a  considerable  sum  to  the  association  which  they  pressed  him 
to  pay,"  and  to  enforce  the  payment  they  entered  up  judgment 
on  the  bond  at  June  term  1881,  against  both  the  trustees.  The 
master  further  finds  that  there  is  no  evidence  to  show  that  at 
least  f  1,500  of  the  money  borrowed  was  not  paid  to  Ann  Apple- 
ton  to  reimbui-se  her  for  the  money  she  had  paid  to  remove  the 
old  incumbrance  and  other  money  to  improve  the  other  trust 
property ;  that  the  money  was  borrowed  for  those  purposes  and 
no  complaint  was  made  by  the  parties  interested  that  it  had  not 
been  paid  and  he  concludes  as  a  fact  that  it  was  so  paid.  He 
also  finds  that  on  Jan.  25,  1884,  the  appellant  purchased  and 
took  an  assignment  of  the  bond  and  mortgage  in  question  for 
$2,000,  which  sum  it  was  agreed  by  the  Odd  Fellows'  Building 
and  Loan  Association  and  George  W.  Appleton  "  was  at  that  time 
owing  the  said  association  upon  said  security.''  He  further 
finds  that  the  assignment  was  made  with  the  approval  of  George 
W.  Appleton  without  any  knowledge  on  the  part  of  the  as- 
signee, this  appellant,  that  there  had  been  any  defense  made  to 
the  mortgage,  or  that  there  was  any  claim  made  by  any  one  that 
the  securities  were  not  valid  and  binding ;  that  the  check  for  the 
82,000  was  made  by  the  assignee  directly  to  the  assignor  and 
that  no  direct  loan  was  made  by  the  assignee  to  George  W. 
Appleton,  and  that  the  appellant  was  a  direct  purchaser  of  the 
mortgage  for  -42,000  with  the  understanding  that  they  claimed 
no  interest  beyond  that  amount  in  the  bond  and  mortgage. 
The  master  then  states  three  questions  arising  for  considera- 
tion, tl^e  first  one  of  which  was,  whether  the  estate  of  Ann 
Appleton  is  indebted  in  the  principal  sum  of  $2,000  on  the 
bond  and  mortgage  held  by  the  Mutual  Loan,  Savings  and 
Building  Association,  etc.,  or  in  other  words,  did  that  estate 
"  ever  receive  that  amount  of  money  upon  loan  secured  by  the 
said  bond  and  mortgage  which  sum  still  remains  unpaid."  The 
master  then  proceeds  to  review  the  proceedings  and  the  testi- 
mony. He  repoiiis  that,  "  a  careful  reading  of  the  testimony 
establishes  conclusively  that  a  partial  purpose  of  procuring  a 
loan  upon  the  bond  and  mortgage  which  was  given  in  this  case, 
was  to  return  to  Ann  Appleton,  the  cestui  que  trust  of  George 
W.  Appleton  and  Henry  Pomerene,  the  sum  of  $1,500  which  she 
had  advanced  for  the  purpose  of  paying  off  a  mortage  of  $1,500 
that  existed  against  the  property  No.  221  Arch  street."     After 
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reciting  that  Appletou  became  a  subscriber  to  the  shares  of 
stock  ill  the  association  which  lent  the  money,  and  borrowed 
money  to  the  extent  of  $10,000,  he  adds,  "  it  cannot  be  doubted 
that  a  portion  of  the  loans  amounting  to  over  $4,000  were  made 
dii'ectly  upon  the  security  of  the  said  bond  and  mortgage.  .  .  • 
In  the  succeeding  years  these  loans  were  reduced,  but  it  is  not 
clearly  shown  that  they  were  ever  entirely  paid  oflE  while  the  said 
bond  and  mortgage  continued  to  be  held  by  the  said  association 
as  security.  In  1884,  a  settlement  having  been  agreed  upon 
between  George  W.  Appleton  and  the  Said  jissociation,  the  bond 
and  mortgage  were  assigned  to  the  Mutual  Loan,  Savings  and 
Building  Association  of  Haddington  for  the  sum  of  $2,000. 
The  latter  thereupon  became  the  owner  of  the  same."  He 
then  holds  that  there  is  nothing  in  the  testimony  which  indi- 
cates that  Ann  Appleton  did  not  receive  the  $1,500  which  she 
had  advanced  to  clear  off  the  old  lien,  and  closes  that  part  of 
the  report  as  follows,  "  we  must  hold  that  the  principal  sum  of 
$2,000  is  remaining  due  on  the  bond  and  mortgage  that  was 
assigned  to  the  Mutual  Loan,  Savings  and  Building  Association 
so  used  for  the  benefit  of  the  estate  of  Ann  Appleton,  the  cestui 
que  trust  of  Heniy  Pomerene  and  George  W.  Appleton  tras- 
tees."  He  then  considei*s  the  contention  that  because  the  bond 
iind  mortgage  were  signed  with  the  individual  names  of  the  trus- 
tees without  adding  their  official  title,  they  must  be  regarded 
as  only  individual  obligations ;  and  very  properly  holds  that 
this  position  is  altogether  untenable  and  concludes  thus,  ^Hhe 
method  of  making  the  bond  and  mortgage,  and  the  manner  of 
executing  it  constitute  no  defense  to  the  surety  whose  bond  was 
entered,  nor  does  it  constitute  any  defense  to  the  estate  that 
enjoyed  the  proceeds  realized  upon  the  bond  and  mortgage 
which  were  given  and  on  which  a  balance  of  $2,000  still  remains 
unpaid."  And  again,  "  the  purpose  of  the  instrument  having 
been  declared,  the  fund  having  been  realized  therefrom  and  the 
estate  having  enjoyed  the  same,  the  estate  has  no  right  to  re- 
quire their  cancellation  or  surrender  until  it  has  returned  the 
money  borro\fed  and  used  thereon." 

All  this  is  absolutely  correct,  and  the  finding  that  the  mdney 

is  still  due  effectually  disposes  of  all  the  technical  contentions 

as  to  the  liabilitj^  of  the  estate  to  repay  the  money.     We  think 

the  evidence  fully  sustains  the  master  in  his  conclusions  and  in 
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any  event  we  think  the  testimony  entirely  fails  to  show  a  case 
in  which  a  chancellor  should  order  the  cancellation  and  surren- 
der of  a  solemnly  executed  moi*tgage  and  bond.  The  assign- 
ments of  error  are  all  sustained. 

The  decree  of  the  court  below  is  reversed  and  it  is  now  or- 
dered and  decreed  that  the  petition  and  all  proceedings  there- 
under be  dismissed  and  injunction  dissolved  at  the  cost  of  the 
petitioner. 


Donohue's  Appeal.     Greenough  Street. 

Road  law—y/urisdiciion  of  Quarter  Sessions, 

The  acts  of  June  8,  1881,  P.  L.  68  and  of  May  23,  1874,  P.  L.  285,  con- 
fer upon  the  courts  of  quaiter  sessions  exclusive  jurisdiction  to  appoint 
juries  of  view  to  assess  damages  and  benefits  caused  by  the  narrowing 
of  streets,  alleys  or  highways  within  the  county  limits. 

Argued  Jan.  17,  1895.  Appeal,  No.  115,  July  T.,  1894,  by 
John  Donohue,  from  decree  of  quarter  sessions  of  Phila.  Co., 
dismissing  his  petition  and  setting  aside  the  award  of  the  jury. 
Before  Sterrett,  C.  J.,  Green,  Williams,  McCollum, 
Mitchell,  Dean  and  Fell,  J  J.    Revei*sed. 

Petition  of  John  Donohue  praying  for  damages  for  the  nar- 
rowing of  Greenough  street.     Before  Br^gy,  J. 

By  an  ordinance  passed  by  city  councils  July  2,  1890,  in 
which  Greenough  street,  in  the  Twenty-second  ward,  was  re- 
duced in  width  from  fifty  to  thirty  feet,  tiiking  ten  feet  off  of 
each  side,  the  appellant's  house  was  placed  ten  feet  back  of  the 
street  line.  A  jury  appointed  by  the  cour.t  of  quarter  sessions 
awarded  him  i700  damages,  which  they  assessed  as  benefits 
upon  adjoining  property  owners.  Exceptions  filed  by  these 
property  owners  were,  (1)  that  the  court  had  no  jurisdiction  of 
the  case,  (2)  that  there  was  no  law  authorizing  the  court  of 
quarter  sessions  to  appoint  a  jury  of  view  for  such  a  purpose. 
The  court  sustained  the  exceptions,  set  aside  the  report  and 
dismissed  the  proceedings. 

Assignments  of  error  were,  the  action  of  the  court  in  sustain- 
ing the  exceptions,  and  dismissing  the  petition. 
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ThoB.  B,  Elcock^  for  appellants,  cited :  Act  of  June  15, 1886, 
Bright.  Purd.  Dig.  p.  1601 ;  act  of  April  21, 1846,  Bright.  Purd. 
Dig.  p.  1502,  sec.  40;  act  of  April  21, 1858,  Bright.  Purd.  Dig. 
p.  1518 ;  act  of  June  8,  1881,  Bright.  City  Dig.  p.  28;  act  of 
May  23, 1874,  sec.  13  ;  act  of  June  13, 1836,  Bright.  Purd.  Dig. 
p.  1501,  sec.  33 ;  Madison  and  Harmony  School  House  Road, 
37  Pa.  417 ;  Swanson  Street,  163  Pa.  326 ;  Henry  Street,  123  Pa. 
846 ;  act  of  1864 ;  act  of  May  6,  1887,  Bright.  City  Dig.  p.  404. 

John  Dolan^  for  appellee. 

Opinion  by  Mr.  Justice  Dean,  July  18, 1895 : 

About  fifteen  years  prior  to  this  proceeding,  Joseph  F.  Green- 
ough,  who  owned  the  land,  laid  out  and  dedicated  to  public 
use,  Greenough  street,  in  the  Twenty-first  ward  of  the  city  of 
Philadelphia.  The  width  of  the  street  was  fifty  feet;  upon  it, 
Donohue,  the  appellant,  erected  a  three  story  brick  dwelling, 
eighteen  feet  front,  also  put  up  the  usual  back  buildings.  On 
the  2d  of  July,  1890,  the  city  councils,  by  ordinance,  author- 
ized the  narrowing  of  the  street  to  a  width  of  thirty  feet,  by 
striking  oflE  ten  feet  from  each  side.  This  action  of  councils 
was  at  the  instance  of  appellee  and  others  of  these  exceptants, 
who  filed  a  bond  conditioned  for  the  payment  of  all  damages  re- 
sulting from  the  change  of  the  street  line.  As  Donohue  had 
built  on  the  line  of  a  street  fifty  feet  wide,  this  not  only  nar- 
rowed the  street  to  almost  alley  dimensions,  but  enabled  Dono- 
hue's  neighbors,  in  the  erection  of  new  buildings,  to  extend  to 
the  Une  ten  feet  in  front  of  hira,  obstructing  the  view  from  his 
house,  and  to  some  extent  concealing  it  from  observation. 

On  petition  of  Donohue,  the  court  appointed  viewei*s,  who 
awarded  him  damages  of  $700,  and  to  another  lot  owner,  in  the 
same  situation,  $300,  altogether  $1,000,  which  was  assessed  as 
benefits  on  other  property  owners  on  the  same  street.  To  this 
award,  Isaac  Wilde  and  othei-s  assessed  with  benefits,  filed  ex- 
ceptions, denying  the  jurisdiction  of  the  city  councils  and  court, 
either  to  narrow  the  street,  or  to  assess  damages  and  benefits 
resulting  therefrom. 

It  does  not  seem  to  us  important,  in  the  determination  of 
this  dispute,  to  consider  the  scope  of  the  act  of  21st  of  April, 
1858,  and  prior  statutes  on  the  subject  of  opening,  widening 
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and  vacating  of  roads,  streets  and  highways ;  perhaps  the  pro- 
ceeding  had  in  this  case  is,  by  necessary  implication,  author- 
ized by  these  statutes;  but  whether  this  be  so  or  not,  it  is 
expressly  authorized  by  the  act  of  June  8, 1881,  which  is  an 
amendment  of  and  repetition  in  part  of  the  act  of  May  23, 
1874.  This  first  mentioned  act  declares: — "The  municipal 
authorities  and  courCs  having  jurisdiction  in  any  city  of  this 
commonwealth,  shall  have  exclusive  control  and  direction  of  th« 
opening,  widening,  narrowing,  vacating  and  changing  grade  of 
all  streets,  alleys  and  highways  within  the  limits  of  such  city." 
It  was  contended  by  the  exceptants,  and  their  contention  was 
sustained  by  the  court  below,  that  no  jurisdiction  to  narrow  a 
street  was  given  by  this  act,  except  to  courts  already  having 
statutory  authority  to  vacate  and  narrow  streets ;  the  words, 
**  The  municipal  authorities  and  courts  having  jurisdiction,"  it 
is  argued,  were  intended  to  apply  only  to  those  cities  where  the 
courts  already  had  jurisdiction.  We  do  not  think  so.  Speaking 
generally,  jurisdiction  in  a  court  is  the  power  to  hear  and  deter- 
mine a  cause.  The  power  over  roads  and  streets  is  confined  to 
the  counties  where  they  are  located ;  the  same  as  ejectments, 
mechanics'  liens  and  the  like,  no  power  over  them  exists  outside 
the  counties ;  the  jurisdictional  limits  are  the  county  lines,  and 
the  courts  of  the  county  have  jurisdiction  to  determine  such  mat- ' 
ters  by  reason  of  the  location  of  the  courts  and  the  subject  of 
litigation.  If  a  new  method  of  procedure,  with  reference  to  any 
of  these  subjects  of  litigation,  were  adopted,  it  would  be  carried 
on  within  the  territorial  limits  of  the  court  where  the  sub- 
ject was  located,  and  we  would  say,  "  the  courts  having  juris- 
diction shall  make  orders,  issue  writs,"  etc.  While  the  words, 
"  the  courts  having  jurisdiction,"  might  be  referred  to  a  special 
jurisdiction  over  the  same  subject,  theretofore  conferred  by  stat- 
ute, the  woi-ds  in  both  the  acts  of  1874  and  1881  were  used 
as  applicable  to  the  general  jurisdiction  of  the  couits  to  hear 
and  determine  mattei-s  within  their  jurisdictional  limits.  They 
specify  the  subject  of  control,  and  at  the  same  time  confer  juris- 
diction. In  the  act  of  1850,  regulating  partition  of  decedent's 
real  estate,  "  the  courts  having  jurisdiction  "  are  authorized  to 
allot  to  the  heirs  their  respective  shares ;  that  is,  jurisdiction 
within  the  territory  where  the  land  is  located.  Adopting  the 
words  in  this  general  sense,  the  acts  of  1874  and  1881  confer  not 


Digitized  by 


Google 


DONOHUE'S  APPEAL.    GREENOUGH  STREET.      213 

1895.]  Opinion  of  the  Court. 

only  a  power  of  control  and  direction  over  streets  and  alleys, 
but  also  specify  the  manner  of  its  exercise ;  tfae  municipal 
authorities  and  courts  having  jurisdiction  are  authorized  to  open, 
widen,  vacate  and  nari-ow  streets. 

While  we  t)}ink  there  was  jurisdiction  to  institute  the  proceed- 
ing, we  are  further  of  the  opinion  that  the  assessment  of  dam- 
ages and  benefits  was  within  the  express  authorization  of  section 
13  of  the  act  of  1874. 

The  case  of  exceptants  is  without  merit;  they  asked  the 
councils  and  courts  to  do  just  what  they  did  do,  and  gave 
bond  to  indemnify  the  city  against  damages ;  the  purpose  hav- 
ing been  accomplished,  and  the  advantage  secured,  they  now 
deny  the  authority  to  do  what  they  asked,  which,  if  concurred 
in,  would  wholly  relieve  them  from  obligation  or  liability  for 
benefits. 

The  decree  is  reversed,  and  the  report  of  the  jury  is  confirmed 
absolutely ;  costs  to  be  paid  by  appellees. 


Samuel  S.  McClure,  Appellant,  v.  Times  Publishing 

Company. 

Referee — Effect  of  finding. 

The  finding  of  facts  by  a  referee  cannot  bo  reversed  on  appeal  if  the 
evidence  fairly  warranted  it,  even  though  there  may  be  room  for  disagree- 
ment as  to  the  correctness  of  his  conclusions. 

CorUraU— Implied  acceptance— Estoppel. 

Plaintiff  offered  defendant's  manager  to  supply  it  with  certain  writings  of 
certain  authors  for  publication  for  a  year  in  weekly  installments  on  certain 
terms ;  the  manager  declined  to  make  a  contract  for  a  year,  but  offered 
to  contract  on  other  terms  suggested  by  him.  The  parties  separated  with- 
out agreement.  Subsequently,  defendant  published  in  its  newspaper  an 
announcement  that  certain  authors  named  (nearly  all  of  whom  were  those 
whose  writings  were  embraced  in  plaintiff's  offer  and  with  whom  defend- 
ant had  no  contracts)  would  contiibule  to  its  pages  during  the  ensuing 
year.  Held,  that  such  publication  did  not  in  law  constitute  an  acceptance 
of  plaintiff's  proposal,  but  was,  at  most,  an  item  of  evidence  to  be  consid- 
ered in  determining  that  question.  Held  further,  that  such  publication 
would  not  operate  as  an  estoppel  so  as  to  prevent  defendant  from  showing 
that  plaintiffs  offer  was  not  accepted. 
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Argued  Jan.  28, 1896.  Appeal,  No.  165,  July.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1890,  No.  216,  dismissing  the  exceptions  to  and  confirming  the 
report  of  Hampton  L.  Carson,  Esq.,  to  whom  the  case  had  been 
referred  as  referee  under  act  of  May  14,  1874,  P.  L.  166.  Be- 
fore Gebbn,  Williams,  McCollum,  Mitchell  and  Fell,  J  J. 
Affirmed, 

Assumpsit  for  breach  of  contract. 

The  case  was  referred,  under  the  act  of  1874,  to  Hampton 
L.  Caraon,  Esq.,  as  referee,  who  reported  as  follows : 

"The  plaintiff,  Samuel  S.  McClure,  is  the  proprietor  of  a 
literaiy  bureau  for  furnishing  matter  for  publication  to  the  vari- 
ous newspapers,  magazines  and  journals  in  this  country,  said 
matter  being  purchased  by  him  from  authors  of  distinction, 
both  in  this  country  and  in  Europe,  and  in  turn  sold  to  Ameri- 
can journals.  He  brings  this  action  of  assumpsit  to  recover  a 
balance  which  he  insists  to  be  due  under  the  terms  of  an  alleged 
contract  entered  into  between  him  and  the  defendant  company. 

"  In  the  statement  of  claim,  after  setting  forth  the  character 
of  his  business,  he  alleges  that  on  the  31st  of  August,  1889,  he 
propounded  to  Frank  McLaughlin,  president  of  The  Times  Pub- 
lishing Company,  certain  terms  embodied  in  a  letter  accom- 
panying a  prospectus,  a  copy  of  which  was  attached  to  said 
statement  and  made  a  part  thereof.  According  to  this  offer,  he 
agreed  to  furnish  to  the  defendant  for  a  period  of  one  year  from 
Sept.  22, 1889,  literaiy  articles  from  the  pens  of  different  authoi-s 
whose  names  were  printed  in  the  said  prospectus,  at  the  rate  of 
$100  per  week,  payable  weekly  ;  the  matter  furnished  to  contain 
on  an  average  10,000  words  weekly.  He  also  alleged  that  there- 
after, and  prior  to  September  29,  1889,  the  defendant  accepted 
the  offer  as  contained  in  his  letter,  and  agreed  with  him  to 
accept  for  one  year  from  Sept.  29,  1889,  at  the  rate  of  $100 
per  week,  payable  weekly,  such  articles  from  any  of  the  au- 
thors named  in  the  said  prospectus  as  might  be  furnished  by 
the  plaintiff,  and  thereupon  he  did  furnish  to  the  defendant 
each  and  every  week  the  matter  called  for.  He  alleged  that 
the  defendant,  in  disregard  of  its  promise  and  undertaking,  had 
not  complied  with  its  agreement,  but  had  refused  on  and  after 
the  28d  of  December,  1889,  to  pay  the  plaintiff  for  different 
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articles  furnished  to  it  after  said  date,  and  notified  the  plaintiff 
that  it  did  not  recognize  the  contract,  and  that  it  would  not 
accept  or  pay  for  any  further  literaiy  articles  that  might  there- 
after be  furnished.  The  plaintiff  further  alleged  that  he  was 
under  contract  with  the  authors  whose  names  were  printed  in 
the  pi^ospectus,  and  others,  by  which  he  was  bound  to  accept 
from  them,  and  compensate  them  for  the  different  litemry  ar- 
ticles which  he  had  before  agreed  to  furnish  to  the  defendant, 
and  that  be  was  and  would  be  unable  to  sell  and  dispose  of  the 
right  to  publish  the  matter  which,  by  the  terms  of  the  contract, 
he  had  agreed  to  furnish  to  the  defendant.  He  therefore  al- 
leged damage  in  the  sum  of  $3,900,  to  recover  which  said  suit 
was  brought. 

"  The  affidavit  of  defense  filed  in  behalf  of  The  Times  Pub- 
lishing Company,  while  admitting  the  terms  of  the  offer  made 
as  stated  by  the  plaintiff,  denied  specifically  that  said  offer  had 
been  accepted,  and  alleged  an  agreement  to  allow  the  plaintiff  to 
send  to  the  defendant  certain  matter,  which  it  was  represented 
would  be  illustrated  in  a  certain  way  and  would  be  the  work  of 
certain  authoi-s  who  were  named,  upon  the  special  understand- 
ing that  the  defendant  was  not  to  be  bound  in  any  wa}'  to  ac- 
cept said  matter  for  any  specific  length  of  time,  and  that  the 
service  could  be  discontinued  at  any  moment  at  the  pleasure  of 
tlie  defendant.  That  under  this  agreement  the  defendant  re- 
ceived from  the  plaintiff  said  literary  matter  for  several  weeks, 
when  the  defendant  was  notified  that  no  more  matter  would 
be  accepted  from  him,  and  that  he  should  thereupon  cease  to 
send  it ;  that  for  the  amount  of  matter  furnished  by  the  plain- 
tiff to  the  defendant  full  payment  had  been  made,  and  that 
since  the  notification  by  the  defendant  to  the  plaintiff  of  the 
exercise  of  its  option  to  terminate  the  conti-act  no  matter  had 
ever  been  used  or  accepted ;  and  said  affidavit  closed  with  a 
denial  of  the  indebtedness  of  the  defendant  to  the  plaintiff  in 
any  sum  whatever. 

The  question  raised  by  these  pleadings  is  one  of  fact.  Was 
there  a  contract?  Did  the  minds  of  the  parties  ever  meet? 
If  so,  upon  what  terms  ?  Reviewing  the  testimony,  it  is  clear 
that,  up  to  a  certain  point,  there  is  no  conflict.  It  is  conceded 
that  on  the  81st  of  August,  1889,  the  plaintiff  wrote  a  letter 
dated  the  31st  of  August,  1889,  addressed  to  Frank  McLaugh- 
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lin,  publisher  of  The  Times,  in  which  he  inclosed  a  prospectus 
for  the  Youths'  Department,  stating  that  everything  announced 
on  pages  3  to  11  inclusive  belonged  to  that  department ;  that 
the  department  would  begin  on  September  22d,  and  be  fur- 
nished for  one  year  at  the  cost  of  $100  a  week,  the  money  to 
be  paid  weekly  on  the  usual  pay-day ;  the  matter  was  not  to 
be  sold  in  New  Jersey,  Maryland  or  Washington,  nor  nearer 
Philadelphia  than  Pittsburg.  The  department  was  to  consist 
of  all  the  features  announced  in  the  year  1889,  and  such  other 
features  as  might  be  deemed  from  time  to  time  suitable,  and 
to  contain  on  an  avemge  ten  thousand  words  weekly.  The 
prospectus  which  accompanied  this  letter  was  identical  in  its 
terms  with  the  prospectus  attached  to  the  statement  filed. 

"  On  the  1st  of  Sept.,  1889,  Mr.  McLaughlin  replied  by  letter 
announcing  that  he  would  see  the  plaintiff  on  the  following 
Tuesday  ih  relation  to  secuiing  some  of  his  literary  service. 
This  correspondence  was  followed  by  an  interview  which  took 
place  in  New  York  city,  at  which  no  definite  understanding 
was  reached,  and  was  followed  by  a  visit  of  the  plaintiff  to  the 
office  of  Mr.  McLaughlin,  the  defendant's  manager,  in  the  city 
of  Philadelphia,  at  which  a  long  conversation  took  place,  in 
which  the  terms  of  both  parties  were  discussed  at  large;  the 
plaintiff  insisting  upon  the  terms  of  his  offer  contained  in  the 
letter  of  Aug.  31,  1889,  and  stating  his  absolute  unwillingness 
to  furnish  the  matter  mentioned  in  said  prospectus  for  a  less 
period  than  one  year  at  the  rate  of  $100  per  week,  and  Mr.  Mc- 
Laughlin being  equally  firm  in  his  refusal  to  accept  said  mat- 
ter for  any  specific  length  of  time.  According  to  the  testimony 
of  the  plaintiff,  corroborated  by  the  testimony  of  Mr.  McLaugh- 
lin upon  cross-examination,  the  interview  resulted  in  nothing, 
and  both  parties  separated,  without  having  reached  any  definite 
conclusion.  The  storj''  of  the  plaintiff  is,  that  he  went  West 
immediately  after  this  interview,  which  took  place  in  the  early 
part  of  September  (probably  during  the  first  week),  and  after 
an  absence  of  from  nine  to  thirteen  days  returned  to  Philadel- 
phia, and  in  consequence  of  what  had  been  told  him  by  Charles 
Emory  Smith,  Esq.,  the  editor  of  The  Press,  he  purchased  a  copy 
of  The  Times,  published  in  Philadelphia  upon  Saturday  morning, 
Sept.  14,  1889,  in  which  he  perceived  an  announcement  for  the 
Sunday  edition  of  the  coming  season,  that  prominent  writers 
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had  been  engaged  to  contribute  stories  to  The  Times  during  1889 
and  1890,  followed  by  a  publication  of  their  names  in  such  a 
manner  and  by  such  designation  as  to  lead  him  to  believe  that 
they  were  all  taken  fi-om  his  prospectus,  and  that  The  Times 
had  concluded  to  accept  the  terms  of  his  offer,  which  had  re- 
mained unchanged  by  any  agreement  or  modification  upon  his 
part  prior  to  his  parting  with  Mr.  McLaughlin ;  that  he  imme- 
diately called  upon  Mr.  McLaughlin,  on  the  16th  of  September, 
1889,  and  said  to  him,  *  I  see  that  you  have  taken  it,'  and  re- 
ceived in  reply  the  answer,  *  Yes.'  Tlie  stoiy  of  the  defendant, 
on  the  other  hand,  consists  of  a  denial  of  the  interview  subse- 
quent to  the  publication  of  the  announcement  in  the  columns 
of  The  Times  of  Sept.  14, 1889,  and  of  the  further  and  most 
material  convei'sation  taking  place  between  Mr.  McLaughlin 
of  The  Times  and  the  plaintiff,  in  the  presence  of  Mr.  Waggener, 
the  editor  of  the  Youth's  Department  of  the  defendant  news- 
paper, at  the  interview  just  prior  to  the  plaintiff's  going  West, 
and,  therefore,  prior  to  the  publication  in  The  Times  of  Sept.  14, 
1889.  The  substance  of  that  conversation — as  detailed  by 
Mr.  McLaughlin  and  as  confirmed  by  Mr.  Waggener — is,  that 
so  far  from  the  parties  not  having  come  to  an  agreement,  and 
sepai-ating  without  a  definite  understanding,  there  was  a  yield- 
ing on  the  part  of  the  plaintiff,  and  an  agreement  by  the  de- 
fendant, should  the  plaintiff  see  fit  to  furnish  the  matter,  to 
take  the  matter  so  furnished  for  sue!)  period  of  time  as  should 
prove  satisfactory  to  the  defendant;  and  inasmuch  as  the  plain- 
tiff was  hard  pressed  for  money,  that  the  sum  of  $500  should 
be  advanced  to  him,  as  The  Times  would  take  matter  for  five 
weeks  anyhow.  Subsequently,  matter  was  furnished,  presuma- 
bly on  this  basis. 

*'  It  will  be  seen,  therefore,  from  this  radical  difference  in  the 
testimony  of  the  various  parties,  that  two  distinct  agreements 
are  alleged  to  have  been  made — the  plaintiff  insisting  that  the 
publication,  in  the  issue  of  Sept.  14,  1889,  of  all  the  essential 
and  conspicuous  features  contained  in  his  prospectus,  which 
had  been  furnished  on  the  basis  of  the  offer  contained  in  the 
letter  of  Aug.  81, 1889,  constituted  a  distinct  acceptance  by  the 
defendant  of  the  terms  contained  in  that  letter,  inasmuch  as 
the  offer  had  never  been  modified  or  withdrawn,  but  that  the 
pai'ties  had  simply  separated  without  coming  to  any  distinct 
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agreement,  the  plaintiflf  insisting  upon  the  terms  of  his  offer, 
and  that  the  act  of  publication  by  the  defendant  making  the 
announcement  as  stated,  imposed  upon  the  defendant  a  contract^ 
ual  obligation  to  accept  matter  for  the  period  of  one  year  from 
the  22d  of  September,  1889,  at  the  rate  of  $100  per  week,  settle- 
ments to  be  made  weekly. 

"  The  defendant,  on  the  other  hand,  alleged  a  totally  distinct 
contract,  viz :  That  before  its  publication  in  the  issue  of  Sept.  14, 
1889,  and  before  the  interview  immediately  preceding  the  plain- 
tiff's trip  to  the  West  had  terminated,  the  parties  had  come  to 
a  distinct  understanding  that  should  matter  be  furnished  by 
the  plaintiff  it  must  be  for  such  length  of  time  as  the  defendant 
saw  fit  to  accept  it ;  that  inasmuch  as  the  plaintiff  was  needy 
the  sum  of  $500  should  be  advanced  to  him,  as  they  would 
undoubtedly  take  the  matter  five  weeks  at  least. 

^^  The  issue  as  thus  stated  is  one  of  fact,  and  turns  upon  the 
preponderance  of  proof.  It  is  not  a  question  as  to  whether  the 
minds  of  the  parties  met  at  any  time.  But,  conceding  that 
they  did  meet,  upon  what  terms  did  they  meet?  Did  the  de- 
fendant accept  the  plaintiff's  terms,  or  did  the  plaintiff  accept 
the  defendant's  terms?  Inasmuch  as  the  contract  alleged  by 
the  defendant  to  have  been  made  precedes  in  its  order  and  date 
the  contract  alleged  by  the  plaintiff  to  have  been  made,  we  will 
first  deal  with  the  contention  of  the  defendant. 

"  It  is  to  be  observed  that  the  direct  testimony  in  support  of 
this  position  of  the  defendant  is  to  be  found  in  the  testimony 
in  chief  of  Mr.  McLaughlin  and  of  Mr.  Waggener.  This  testi- 
mony is  direct  and  specific  as  to  the  request  of  the  plaintiff  for 
an  advance  of  $500,  and  the  agreement  by  the  defendant  to 
pay  it,  inasmuch  as  they  would  tJike  the  matter  to  be  supplied 
by  the  plaintiff  for  five  weeks  anyhow ;  and  it  is  also  distinct 
and  specific  upon  the  point  that  if  the  plaintiff  sent  any  matter 
to  the  defendant  for  publication  it  would  be  upon  the  defend- 
ant's terms,  and  not  upon  the  plaintiff's.  This  statement  is,  in 
part,  corroborated  by  the  written  statement  of  Col.  A.  K.  Mo- 
Clnre,  which  was  accepted  by  counsel  in  lieu  of  his  sworn  tes- 
timony, to  the  effect  that  the  plaintiff  was  informed  by  both 
McLaughlin  and  Col.  McClure  that  under  no  circumstances 
would  a  contract  be  made  for  the  publication  of  the  plaintiffs 
articles  for  a  year,  or  a  contract  entered  into  to  publish  them  at 
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any  time  that  they  might  not  be  satisfactory.  It  is  to  be  ob- 
served, however,  that  Col.  McClure  in  no  way  refei's  to  the 
special  featui-es  of  the  coutmct  based  upon  the  advance  to  the 
plaintiff  of  $500,  wliich  is  specifically  mentioned  by  Mr.  Mc- 
Laughlin and  Mr.  Waggener ;  so  that  upon  this  branch  of  the 
case  Col.  McClure's  testimony  is  of  no  avail,  except  so  far  as  to 
corroborate  the  statement  acquiesced  in  by  the  plaintiff  him- 
self, that  The  Times  Publishing  Company  at  no  time  was  will- 
ing to  make  a  definite  contract  with  the  plaintiff  at  any  interview 
held  between  him  and  the  officers  of  the  defendant  company 
for  a  specific  length  of  time,  as  a  definite  charge  per  week. 

"  Was  there,  in  point  of  fact,  such  a  contract  made  between 
the  plaintiff  and  the  defendant  as  is  contended  for  by  the  de- 
fendant? This  brings  the  referee  to  a  consideration  of  the 
remaining  testimony  in  the  cause. 

*'  It  is  to  be  observed,  in  the  fii-st  place,  in  the  plaintiff's  tes- 
timony in  chief,  when  describing  the  interview  between  Mc- 
Laughlin and  himself  in  the  presence  of  Mr.  Waggener,  that  no 
reference  at  all  is  made  by  him  to  the  terms  of  any  special  agree- 
ment based  upon  the  advance  to  him  by  the  defendant  of  the 
sum  of  $500.  He  states  with  great  clearness  that  at  that  inter- 
view both  stood  distinctly  upon  their  own  positions,  refusing 
to  yield  one  inch  to  each  other ;  that  while  he  refused  to  part 
with  his  matter,  or  any  portion  of  it  for  less  than  a  distinct 
period  of  time,  at  a  distinct  stipulated  price,  Mr.  McLaughlin 
on  his  side  was  equally  firm  in  declining  to  accede  to  the  terms 
of  the  plaintiff's  offer,  but  insisted  that  he  should  be  permitted 
to  buy  only  such  matter  as  he  saw  fit  to  accept,  and  for  such  a 
length  of  time  as  he  saw  fit  to  prescribe.  In  other  words,  that 
they  parted  without  reaching  any  agreement  or  conclusion. 

"  It  is  to  be  observed  that  the  plaintiff  was  not  cross-examined 
by  the  defendant's  counsel  specifically  upon  the  features  of  the 
special  contract  alleged  to  have  been  entered  into  in  considera- 
tion of  the  advance  of  $500,  although  he  was  pressed  to  state 
all  that  had  occurred  at  the  interview  referred  to  in  the  pres- 
ence of  Mr.  Waggener;  and,  after  various  efforts  on  his  part 
to  recall  all  that  took  place,  he  failed  to  make  any  reference 
at  all  to  the  matter  as  testified  to  by  Mr.  McLaughlin  and  Mr. 
Waggener.  It  is  also  to  be  observed  that  the  plaintiff  was  not 
called  by  his  counsel  in  rebuttal  to  specifically  deny  what  Mr. 
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McClure  and  Mr.  Waggener  had  testified  to.  The  referee  can- 
not but  regret  that  the  plaintiff  was  not  cross-examined  upon 
this  important  point,  or  that  he  was  not  recalled  by  his  counsel 
in  rebuttal.  It  has  proved  exceedingly  embarrassing  to  the 
referee ;  but  his  study  of  the  matter  has  led  him  to  the  con- 
clusion that  the  testimony  of  the  plaintiff — examination  in  chief 
and  cross-examination — was  in  effect  a  contradiction  of  the  tes- 
timony of  the  defendant.  His  entire  failure  to  recall  any  ref- 
erence to  the  subject  when  pressed  on  cross-examination  to 
state  whether  he  remembered  anything  else  other  than  he  had 
stated,  is  in  effect,  in  view  of  his  oath  to  tell  the  whole  truth, 
a  statement  which  cannot  be  i*econciled  with  that  of  the  defend- 
ant. .  •  .  It  is  to  be  observed  in  testing  the  accumcy  of  the 
defendant's  contention,  that,  while  the  testimony  of  Mr.  Mc- 
Laughlin in  chief  was  express  and  specific  upon  the  question 
of  the  fSOO  consideration  in  support  of  the  special  contmct  to 
furnish  matter  only  at  the  pleasure  of  the  defendants,  yet  on 
cross-examination  Mr.  McLaughlin  makes  no  reference  to  it  at  all. 
When  questioned  as  to  why  the  publication  of  the  14th  of  Sep- 
tember, 1889,  was  permitted  to  be  made,  he  does  not  reply, 
*  Because  there  was  a  special  agreement  reached  between  the 
plaintiff  and  myself  prior  to  his  going  West  by  which  I  was 
permitted,  in  consideration  of  the  advance  to  him  of  the  sum  of 
J500,  to  announce  that  I  had  made  arrangements  for  the  publi- 
cation of  articles  to  be  furnished  by  the  plaintiff  for  sucli  length 
of  time  as  might  prove  agreeable  to  me,'  but  he  bases  the  justi- 
fication of  the  publication  of  Sept.  14, 1889,  upon  the  antece- 
dent receipt  of  matter  by  him  from  the  plaintiff,  and  he  states 
the  result  of  the  interview  between  Mr.  McClure,  the  plaintiff, 
and  himself  just  prior  to  the  trip  to  the  West  in  such  a  manner 
as  to  leave  both  parties  free  to  do  as  they  pleased.  The  whole 
pith  of  the  matter  is  contained  in  the  two  last  questions  and 
answers  of  his  cross-examination.  He  was  asked :  *  Q.  Then 
you  printed  the  prospectus  because  he  sent  on  the  matter,  and,  as 
you  had  told  him  if  he  sent  the  matter  it  must  be  on  your  terms, 
you  concluded,  with  nothing  more,  he  had  accepted  your  terms, 
and  thereupon  printed  the  prospectus?  A.  Yes,  sir.  Q.  Un- 
til he  had  sent  the  matter  you  would  not  have  been  justified 
under  the  announcement  of  his  intentions  that  he  made  when 
he  parted  with  you  to  have  printed  it?    A.  Certainly  not.* 
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"  This  cross-examination,  it  is  to  be  observed,  makes  no  ref- 
erence at  all  in  the  slightest  degree  to  any  special  contract 
based  upon  the  advance  to  the  plaintiff  of  the  sum  of  $500, 
but  on  the  contrary  contains  a  distinct  admission  of  the  correct- 
ness of  the  plaintiff's  testimony  in  testifying  that  they  parted 
without  having  reached  any  definite  agreement  at  all,  and  it 
makes  the  whole  case  revolve  upon  the  pivotal  point  as  to 
whether  the  publication  of  the  prospectus  depended  upon  the 
receipt  of  matter  furnished  by  the  plaintiff.  Here,  therefore,  is 
a  distinct  departure  on  the  part  of  Mr.  McLaughlin  on  cross- 
examination  from  the  position  to  which  he  had  distinctly  testified 
in  chief,  and  to  this  extent  it  must  be  considered  as  very  mate- 
rially weakening  his  testimony  as  a  witness.  So  that  we  have 
the  result  of  the  plaintiff  standing  as  a  witness  on  one  side,  cor- 
roborated by  the  cross-examination  of  the  defendant's  manager, 
and  on  the  other  side  a  witness  with  a  cross-examination  at 
variance  with  his  examination  in  chief,  supported,  however,  by 
another  witness,  Mr.  Waggener ;  so  that  the  result  of  the  analy- 
sis would  be  to  pit  one  whole  witness  on  one  side  against  one 
whole  witness  on  the  other.  Without  something  further  to 
turn  the  scale  in  the  case,  there  could,  of  course,  be  no  conclu- 
sion in  favor  of  the  plaintiff,  for  it  is  his  duty  to  submit  a  pre- 
ponderance of  proof,  and  establish  his  contention  beyond  doubt 
or  peradventure.  Is  there  anything  else  in  the  case  to  throw 
light  upon  this  question?  The  referee  turns  to  the  correspond- 
ence between  the  parties,  and  observes  closely  the  dates  at 
which  the  various  letters  were  written,  and  the  language  of  the 
letters  themselves,  and  he  is  convinced  that  Mr.  McLaughlin 
and  Mr.  Waggener,  while  doubtless  acting  under  the  most 
scrupulous  fidelity  to  their  own  convictions  of  truth,  are  yet 
seriously  mistaken  as  to  the  true  order  of  events,  and  that  they 
have  confounded  what  took  place  before  Sept.  14,  1889,  with 
what  took  place  after  that  critical  date.  The  important  ques- 
tion to  be  answered  at  this  point  is,  At  what  time  was  the  mat- 
ter furnished  by  the  plaintiff  to  the  defendant?  If  before  the 
publication  of  Sept.  14, 1889,  then  McLaughlin's  testimony  is 
to  be  taken  as  corroborated  beyond  the  reach  of  cavil  or  dispute. 
If  after  that  date,  then  the  preponderance  of  proof  is  on  the 
side  of  the  plaintiff,  and  Mr.  McLaughlin  is  shown  to  have 
fallen  into  an  innocent  error  as  to  dates. 
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"  The  letters  of  the  plaintifiF  to  the  defendant  of  September 
18th  and  September  19th,  and  the  letter  of  the  defendant's 
manager  to  the  plaintiff  of  September  19th  are  conclusive  upon 
this  point.  On  the  18th  of  September,  the  plaintiflF  sent  the 
first  installment  of  the  Youth's  Department  in  a  letter  of  some 
length,  and  on  the  19th  incloses  the  articles  in  the  first  instfiU- 
ment  of  the  Youth's  Department  which  were  not  ready  the  day 
before.  On  the  19th  of  September,  the  defendant's  manager 
writes  that  it  will  not  be  possible  to  set  up  the  matter  sent 
next  week ;  that  they  are  anxious  to  see  the  illustrations,  and 
directs  them  to  be  sent  along  at  the  earliest  moment.  These 
lettera  show  beyond  controvei*sy  that  the  first  matter  sent  by 
the  plaintiff  to  the  defendant  was  after  the  publication  of  Sep- 
tember 14th  and  therefore  could  not  have  been  made  the  basis 
of  that  publication.  Was  the  advance  by  the  defendant  to  the 
plaintiff  of  the  sum  of  ti500  the  basis  of  the  publication  of  Sep- 
tember 14th?  In  discussing  this  question  it  will  be  observed 
that  no  proof  was  given  by  the  defendant  of  the  exact  time 
at  which  this  advance  was  to  be  made,  and  although  it  is  re- 
ferred to  as  having  been  agreed  upon  at  the  interview  with  the 
plaintiff  immediately  prior  to  his  western  trip,  yet,  inasmuch 
as  it  was  not  shown  that  it  was  to  be  an  immediate  advance, 
inuring  to  his  benefit  prior  to  the  time  when  the  publication 
was  made,  or  that  he  received  the  money  prior  to  that  time, 
the  question  would  therefore  be  involved  in  some  doubt  as  to 
whether  the  publication  of  September  14th  rested  upon  that 
basis,  particularly  in  view  of  the  discrepancies  in  the  testimonj^ 
of  the  various  parties  which  have  already  been  discussed,  and 
need  not  be  repeated.  But  all  doubt  upon  this  question  is  re- 
moved bj'  the  letter  of  the  defendant  addressed  to  the  plaintiff 
dated  Oct.  4,  1889,  in  reply  to  a  letter  of  the  plaintiff  asking 
for  advance  payment  for  articles  in  this  department  on  the 
ground  that  they  had  cost  him  a  great  deal  of  money  in  advance, 
and  in  which  t^ie  plaintiff  was  criticised  for  poor  business  man- 
agement on  his  part,  and  good  business  management  on  the 
part  of  the  authoi-s.  .  .  . 

"  Now  here  it  is  to  be  observed  that  the  letter  of  the  plain- 
tiff to  the  defendant,  to  which  its  letter  of  Oct.  4,  1889,  is 
a  reply,  was  not  produced.  The  original  of  the  plaintiff's 
letter  is  in  the  custody  of  the  defendant,  or,  if  lost,  the  plain- 
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tiff  could  have  been  notified  to  produce  a  copy  from  his  letter 
book,  or  if  this  was  not  done,  secondaiy  evidence  of  its  contents 
could  be  given.  None  of  these  courses  was  pui-sued  in  this 
case.  If  the  plaintiff  in  that  letter  alleged  as  a  reason  why  he 
should  receive  fSOO  in  advance,  that  he  had  been  put  to  expense 
in  advancing  money  to  the  authoi-s  whose  manuscripts  he  had 
secui-ed,  and  that  was  deemed  by  the  defendant  to  be  bad  busi- 
ness management  on  his  part,  and  good  business  management 
on  the  part  of  the  authoi-s — a  reason  distinctly  different  from 
the  terms  of  the  special  agreement  contended  for  by  the  defend- 
ant as  having  been  made  prior  to  the  publication  of  Septem- 
ber 14th,  at  the  time  when  the  plaintiff  was  going  West — would 
it  not  have  been  natural  for  the  defendant,  in  answer  to  the 
letter,  to  have  called  the  plaintiff's  attention  to  the  difference 
in  the  basis  of  the  demand,  and  instead  of  acquiescing,  as  it 
undoubtedly  did,  in  the  new  reason  given  by  the  plaintiff,  have 
corrected  him  b}''  stating,  '  We  send  you  check  in  payment  of 
advance  as  especially  arranged  for  prior  to  your  going  West,' 
or  is  it  at  all  likely  that  it  would  have  criticised  as  bad  busi- 
ness management  upon  his  part  an  act  which  it  had  expressly 
assented  to  ? 

"  The  referee  has  very  carefully  considered  the  language  of 
this  letter  of  October  4th,  in  connection  with  the  remaining 
testimony  in  the  case,  and  he  cannot  reconcile  it  with  any  theory 
of  special  arrangements  such  as  stated  to  have  been  agreed  upon 
prior  to  the  publication  of  September  14tli.  It  is  the  defend- 
ant's own  letter ;  it  must  be  taken  most  distinctly  and  strongly 
against  the  interests  of  the  writer.  It  is  in  conflict  with  the 
special  ari-angement  as  contended  for,  and  in  this  manner  breaks 
the  force  of  the  testimony  offered  by  the  defendant,  and  dis- 
tinctly corroborates  the  silence  of  the  plaintiff  in  his  failure  to 
mention  any  such  specific  terms.  In  other  words,  the  entire 
correspondence  in  this  case  from  fii*st  to  last  is  in  entire  har- 
mony with  the  theory  that  the  publication  of  the  prospectus  in 
The  Times  of  September  14th  was  an  acceptance  of  the  plain- 
tiff's terms,  while  the  date  of  the  receipt  of  the  matter  first  sent 
under  the  agreement  is  also  in  hai*mony  with  this  theory,  and 
is  still  further  corroborated  by  the  letter  of  October  4th,  in 
answer  to  one  of  the  plaintiff's,  while  the  defendant's  manager's 
testimony  and  that  of  Mr.  Waggener  is  weakened  by  the  ad» 
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mission  of  the  defendant's  manager  upon  oross-examination,  la 
effect  stating  that  the  parties  separated  without  coming  to 
terms. 

^^  The  result  of  the  analysis  of  the  testimony  is  to  bring  us 
to  the  point  as  to  whether  the  publication  by  The  Times  on  the 
14th  of  September,  1889,  of  the  arrangements  made  for  the 
ensuing  season,  did  or  did  not  constitute  au  acceptance  of  the 
offer  of  the  plaintiff,  as  contained  in  his  letter  of  Aug.  31, 1889. 
Was  it  such  an  acceptance?  Does  it  constitute  a  contract 
between  the  parties  upon  which  an  action  can  be  sustained,  suf- 
ficiently distinct  and  definite  in  its  terms  to  support  an  action, 
and  capable  of  being  reduced  to  judgment  for  a  specific  amount 
of  damages?  In  the  judgment  of  the  referee,  such  publication 
was  an  act  of  acceptance.  What  were  the  terms  ?  The  offer 
is  embodied  in  the  letter  of  Aug.  81, 1889,  and  attached  to  that 
letter,  and  made  a  part  thereof,  is  a  prospectus  printed  contain- 
ing the  names  of  fifty-nine  persons  distinguished  in  literature, 
both  in  this  country  and  abroad.  It  is  distinctly  admitted  by- 
Mr.  McLaughlin  that  the  names  contained  in  the  publication 
of  Sept.  14,  1889,  were,  as  to  nine  tenths  of  them,  taken  from 
the  prospectus  published  by  the  plaintiff,  and  at  that  time  The 
Times  had  no  arrangement  or  contract  with  those  authors  for 
furnishing  matter.  A  comparison  of  the  prospectus  with  the 
publication  in  The  Times  of  Sept.  14, 1889,  reveals  this  fact ; — 
that  there  are  fifty-nine  names  contained  in  The  Times'  prospec- 
tus, forty-two  of  which  are  taken  entirely  from  the  prospectus 
furnished  by  the  plaintiff,  and  the  nine  names  which  are  specifi- 
cally announced  under  the  head  of  '  Our  Boys'  and  Girls'  De- 
partment '  are  all  to  be  found  in  the  prospectus  of  the  plaintiff. 

"The  announcement  in  The  Times  is  as  follows:  'Among 
the  popular  writers  who  have  been  engaged  to  contribute  stories 
to  The  Times  during  1889  and  1890,  may  be  mentioned:'  and 
then  follows  a  list  of  the  authors.  There  are  certain  special 
features  of  similarity  of  statement,  which  show  beyond  the 
reach  of  doubt  that  one  publication  was  taken  from  the  other. 
In  the  prospectus  of  the  plaintiff,  it  is  said  that  Lord  Tenny- 
son had  consented  to  write  a  poem  for  Mrs.  Burnett's  Youths* 
Department.  *'  He  sent  this  poem  in  his  own  handwriting,  au 
unusual  occurrence,  and  a  photo-engraving  will  be  furnished 
for  publication.'    In  the  announcement  made  in  The  Times  of 
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Sept.  14th,  it  is  stated :  '  Among  the  many  eminent  writei'S  who 
have  been  engaged  to  furnish  contributions  to  the  Sunday  edi- 
tion of  The  Times,  either  periodically  or  occasionally,  is  Lord 
Tennyson,  with  a  new  short  poem,  to  be  printed  in  autograph.' 

^^  In  the  plaintiffs  prospectus  the  statement  is  made,  that 
special  articles  had  been  secured,  and  among  othei-s  one  by 
Hamo  Thoniycroft,  R.  A.,  * "  How  a  Statue  is  Made."  Mr. 
Thornycrof  t  is  probably  the  most  distinguished  living  sculptor ; ' 
and,  f  uither,  *  Hubert  Herkomer,  A.  R.  A.,  "  How  a  Portrait  is 
Painted.'  '*  And  in  The  Times  of  Sept.  27th,  it  is  stated :  *  Hubert 
Herkomer  will  tell  how  a  portrait  is  painted,  and  Hamo  Thorny- 
croft,  the  English  sculptor,  will  tell  how  a  statue  is  made.' 

*•  Other  features  of  similarity  might  be  dwelt  upon,  but  these 
are  suilicient.  In  the  publication  of  Sept.  27, 1889,  out  of  sixty 
names  appearing  in  The  Times'  list,  forty-five  appear  in  the 
prospectus  of  the  plainti£E. 

*'  In  view  of  this  very  striking  and  remarkable  occurrence  of 
distinguished  names  in  literature,  and  of  the  distinct  testimony 
that  they  were  taken  from  the  plaintiff's  prospectus,  and  that 
the  defendant  did  not,  on  Sept.  14, 1889,  have  any  contract 
with  any  one  of  these  people,  the  referee  must  take  it  as 
undoubted  that  the  distinct  and  positive  statement  contained 
in  The  Times  of  Sept.  14,  1889,  that  these  public  writei'S  had 
been  *  engaged  to  contribute  stories  to  The  Times  during  1889 
and  1890,'  a  declaration  which  could  only  be  true  as  a  fact 
by  the  acceptance  of  the  terms  of  the  plaintiffs  offer,  stated  in 
the  letter  of  August  31st,  accompanied  by  the  prospectus. 
Nor  is  this  conclusion  affected  by  the  fact,  that  in  the  list  pub- 
lished in  The  Times  other  names  appear  which  are  not  to  be 
found  in  the  prospectus  of  the  plaintiff.  A  suflScient  number 
of  names  had  been  announced  as  already  engaged  for  the  ser- 
vice to  cover  the  period  of  the  year,  and*  the  mere  fact  that 
other  names  were  added  would  not  detract,  in  the  judgment  of 
the  referee,  from  the  conclusion  that  the  defendant  had  accepted 
plaintiffs  offer.  This  act  of  acceptance  of  an  offer,  definite  in 
its  terms,  constitutes  a  contract,  and  the  liabilities  of  the  par- 
ties thei-eunder  become  fixed. 

**  It  was  further  testified  by  the  plaintiff,  that  immediately 
on  his  return  from  the  West,  andimmediately  after  his  purchase 
of  a  copy  of  The  Times  of  Sept.  14, 1889,  in  which  he  ob- 
Vol.  clxix— 16 


Digitized  by 


Google 


22e    McCLURE,  Appellant,  v.  TIMES  PUBLISHING  CO. 

Referee^B  Report.  [169  Pa. 

served  the  announcement  of  names  of  authors  taken  from  his 
prospectus,  he  called  upon  McLaughlin,  the  manager  of  the 
defendant,  and  said  to  him,  '  I  see  you  have  taken  it,'  and  re- 
ceived in  reply  the  ansvVer,  '  Yes.' 

"  This  is  denied  by  the  defendant's  manager,  but  the  denial 
is  a  qualified  one,  based  chiefly  upon  his  lack  of  recollection. 

'*  It  becomes  unimportant  for  the  referee  to  determine  whether 
such  an  interview  actually  took  place  or  not,  for  in  its  nature 
it  could  only  be  evidence  of  an  admission  of  a  fact  already  suf- 
ficiently established  by  the  publication  of  September  14th.  In 
other  words,  in  the  judgment  of  the  referee,  the  act  of  publica- 
tion of  Sept.  14,  1889,  standing  by  itself,  was  a  distinct  accept- 
ance of  the  plaintiff  s  offer,  and  that  what  occurred  subsequently 
to  that  date  would  not  affect  it  in  the  slightest  degree,  except 
in  the  way  of  furnishing  additional  proof,  and  whether  such 
additional  proof  is  required  or  not,  becomes  unimportant. 

'*  The  plaintiff  acted  upon  this  acceptance,  and  furnished 
matter  from  time  to  time,  accompanying  the  fii-st  and  second 
parts  of  the  first  installment  with  lettei-s  which  are  in  entire 
harmony  with  the  plaintiffs  theory,  and  which  do  not  support 
the  theory  of  a  terminable  conti-act  from  week  to  week.  The 
matter  is  spoken  of  as  *  installments,'  and  in  the  letter  of  Oct.  4, 
1889,  the  defendant  writes :  '  We  should  have  every  week  not 
less  than  ten  good  cuts  from  two  to  three  columns  in  size.' 

"  The  matter  in  time  proved  objectionable  to  the  defendant, 
and  on  the  twenty-eighth  of  October  it  wrote  that  if  within 
the  next  few  weeks  it  perceived  no  improvement  it  should  dis- 
continue the  service.  Upon  the  next  day,  the  plaintiff  wrote 
a  letter  of  Oct.  29, 1889,  in  which  he  reaflBrmed  his  position 
with  great  clearness,  dwelling  with  particularity  upon  the  fact 
that  his  terms  for  the  department  were  $5,200  for  fifty-two 
weeks,  and  that  there  were  no  terms  by  the  week,  and  that  he 
had  firmly  insisted  upon  this  position ;  that  while  he  was  gone, 
the  advertisement  of  the  Youth's  Deparment  was  made  in  the 
columns  of  The  Times,  and  that  this  was  done  with  full  knowl- 
edge of  his  position  in  the  matter.  To  this  letter  there  was 
no  reply  from  the  defendant,  but  the  plaintiff  went  in  person 
to  the  defendant's  office,  and  he  had  a  heated  controveray  with 
the  defendant's  manager,  the  final  outcome  of  which  was  a 
resort  to  the  courts. 
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"  The  referee  has  had  great  diflSculty  in  understanding  why 
there  should  have  been  a  complete  change  of  base  on  the  part 
of  the  manager  of  The  Times  in  accepting  the  plaintifiE's  terms, 
after  the  united  testimony  of  Mr.  McLaughlin  and  Mr.  Wag- 
goner and  Colonel  McClure,  corroborated  distinctly  by  the 
plaintiff  himself,  that  The  Times  would  make  no  contract  for  a 
definite  period  not  terminable  at  its  pleasure;  but  there  is 
still  greater  difficulty  in  the  way  of  harmonizing  the  remainder 
of  the  testimony  with  the  undisputed  facts.  The  facts  result 
in  a  total  failure  to  agree  upon  terms  prior  to  the  plaintiff's  de- 
parture for  the  West,  but  during  that  time  while  he  himself 
was  absent,  and  while  the  terms  of  his  offer  of  Aug.  81,  1889, 
were  still  insisted  upon  by  him,  the  defendant  made  the  publi- 
cation of  Sept.  14,  1889.  This  is  a  distinct  act,  stating  an  ac- 
complished fact,  announcing  a  fixed  engagement  with  certain 
authors,  and,  in  view  of  the  distinct  testimony  of  The  Times' 
manager  that  at  that  time  they  had  no  contracts  of  their  own 
with  the  authoi*s  in  question,  the  statement  could  not  possibly 
be  accepted  as  true  except  upon  the  theorj'  of  an  acceptance  of 
the  plaintiff's  terms.  The  referee  can  see  no  escape  from  this 
conclusion.  It  is  in  harmony  with  all  the  testimony  in  the  Ciuse, 
whereas  were  a  contraiy  result  to  be  reached  and  the  conclu- 
sion formed  that  the  publication  of  Sept.  14, 1889,  rested  upon 
an  agreement  to  advance  $500,  inasmuch  as  the  matter  would 
be  taken  for  five  weeks  at  least,  then  all  the  remaining  testi- 
mony in  the  case,  particularly  that  relating  to  the  language  of 
the  announcement  in  the  columns  of  The  Times  of  Sept.  14, 
1889,  as  well  as  of  the  date  of  the  furnishing  of  matter,  and  the 
various  letters  passing  between  the  parties,  would  be  out  of 
line,  and  incapable  of  proper  explanation.  It  is  familiar  to  all 
reasoners  that  where  one  theory  can  be  found  which  exactly 
explains  all  the  facts,  that  that  theory  must  be  preferred  to  one 
which  if  adopted,  fails  to  follow  and  adequately  explain  other 
well-established  facts. 

"  Upon  the  whole  case,  therefore,  the  referee  finds  that  the 
defendant  agreed,  through  the  publication  of  Sept.  14,  1889, 
to  accept  from  the  plaintiff  articles  written  by  the  authoi-s  men- 
tioned in  both  papers  for  the  term  of  one  ye^r  from  Sept.  29, 
1889,  at  the  rate  of  $100  a  week,  payable  weekly,  making  in  all 
the  sum  of  $6,200." 
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Exceptions  were  filed  by  defendant,  and,  on  its  application, 
the  case  was  reopened  to  admit  the  following  letter  alleged  to 
have  been  found  by  defendant  after  the  report,  with  the  cross- 
examination  of  plaintiff  in  relation  thereto. 

«  October  1, 1889. 
"  My  Dbab  Mr.  McLaughlin, 

"  The  Youth's  Department  has  started  successfully  all  around. 
Most  of  the  famous  authoi-s  whom  I  have  secured  have  either 
sent  in  their  contributions  or  have  agreed  to  within  a  short  time, 
80  there  will  be  no  diflSculty  in  fulfilling  the  announcements  in 
the  prospectus.  I  realize  that  the  success  of  the  department 
will  depend  to  a  considerable  extent  upon  the  features ;  timely 
ideas  that  will  bee  interesting  apart  from  the  fame  of  the  author. 
I,  however,  find  myself  crippled  for  lack  of  sufficient  working 
capital.  All  the  more  expensive  features  of  the  Youth's  De- 
partment that  I  have  secured  I  have  had  to  pay  for  in  advance, 
and  now  that  I  wish  to  go  on  and  work  out  various  ideas  I  find 
myself  hampered  for  lack  of  money. 

"  You  were  so  kind  as  to  say  that  you  would  let  me  have  $500 
in  advance.  I  hope  you  will  do  so.  Trusting  that  you  will,  I 
send  you  herewith  a  receipted  bill  for  the  firet  five  weeks  of 
the  service. 

"  Very  truly  yours, 
(Signed)         "  S.  S.  McCLtTRB. 
"  Fbank  McLaughlin,  Esq., 
"  Philadelphia  Times." 

The  referee  made  the  following  supplemental  report : 
"  In  the  judgment  of  the  referee  the  new  points  involved  are 
material  and  important.  In  his  first  report,  is  stated  the  diffi- 
culty he  had  encountered  in  reaching  a  conclusion,  owing  to 
the  failure  on  the  part  of  the  counsel  for  the  defendant  to  cross- 
examine  the  plaintiff  as  to  the  subject-matter  of  the  f500  ad- 
vance, and  also  owing  to  the  failure  of  counsel  for  the  plaintiff 
to  call  their  client  in  rebuttal  of  the  testimony  of  Mr.  McLaugh- 1 
lin  and  Mr.  Waggener ;  with  a  statement  of  the  controlling 
effect  of  the  absence  of  the  letter  to  which  that  of  Oct.  4, 1889, 
was  a  reply.  .  .  . 

"  The  new  testimony  is  of  sufficient  weight  and  gravity  to 
justify  a  re-examination  of  the  facts.     Without  repeating  what 
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has  been  said  in  the  fii-st  report,  it  is  sufficient  to  discuss  the 
matter  in  connection  therewith.  The  plaintiff  had  three  inter- 
views in  Philadelphia  with  Mr.  McLaughlin — one  prior  tq  his 
going  West,  one  immediately  on  his  return  from  the  West,  and 
one  upon  Oct.  29,  1889.  In  his  second  cross-examination  the 
plaintiff  distinctly  denied  having  had  any  conversation  with  Mr. 
McLaughlin  prior  to  his  going  West  about  the  latter's  advanc- 
ing him  $500,  but  insisted  that  what  was  said  about  it  occurred 
at  the  interview  after  the  publication  of  September  14th,  in  the 
columns  of  the  Times.  To  this  conversation  he  attached  but 
little  importance  and  the  events  made  but  little  impression  on 
his  memory.  The  letter  of  Oct.  1,  1889,  distinctly  shows  that 
in  the  plaintiff's  view  there  was  an  assurance  of  an  advance  of 
$500,  for  which  a  receipted  bill  was  sent  for  the  fii"st  five  weeks 
of  the  service.  The  fact  that  such  a  conversation  did  take  place 
is  established  by  indisputable  proof.  The  question  is,  when 
did  it  take  place  ? 

"  In'reviewing  the  entire  testimony,  the  referee  remarks  that 
in  the  first  examination,  the  plaintiff  was  entirely  silent  as  to 
the  $500  interview,  and  there  was  no  reference  made  to  it  in 
his  cross-examination,  and  there  was  no  reference  made  to  it  in 
rebuttal,  although  it  had  been  testified  to  by  Mr.  McLaughlin 
and  Mr.  Waggener.  In  the  second  cross-examination  of  the 
plaintiff  he  admits  that  there  was  such  a  conversation,  but  ex- 
plicitly denies  that  it  took  place  at  the  time  alleged,  to  wit  : 
prior  to  his  going  West.  The  effect  previously  given  to  his 
testimony  by  the  referee  is  therefore  lost.  The  letter  of  Oct.  1, 
1889,  now  for  the  first  time  before  the  referee,  confirms  the 
existence  of  such  a  conversation,  but  throws  no  light  upon  the 
matter  of  date.  When  did  that  conversation  take  place  ?  Mr. 
McLaughlin  and  Mr.  Waggener  both  state  it  as  a  part  of  what 
was  said  before  the  plaintiff  went  West.  The  plaintiff  says  it 
was  after  his  return  from  the  West.  The  referee  in  his  first 
report,  upon  a  full  review  of  the  evidence  then  before  him, 
concluded  that  Mr.  McLaughlin  and  Mr*  Waggener  were  mis- 
taken as  to  the  date.  Is  this  conclusion  to  stand  undisturbed  ? 
'*  Three  new  ingredients  have  now  been  introduced  into  the 
case — Firsts  the  plaintiff's  admission  that  there  was  such  a  con- 
versation. As  to  this  he  was  originally  silent ;  now  he  admits 
it,  botli  in  his  second  cross-examination,  and  in  the  letter  of 
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Oct.  1,  1891.  Second^  his  certainty  that  Mr.  Waggener  wiii 
present  at  the  conversation  before  he  went  West,  and  his  re- 
peated statements  that  he  does  not  remember  his  presence  at 
the  second  interview,  which  was  after  his  return.  It  is  clear 
that  Mr.  Waggener  must  have  heard  the  convei-sation,  or  he 
could  not  have  testified  to  it.  There  is  no  doubt  that  he  did  tes- 
tify to  it  in  specific  terms ;  and  it  is  quite  clear  that  Waggener 
was  pi-esent  at  but  one  interview.  As  Waggener  and  McLaugh- 
lin both  fix  it  as  before,  and  the  plaintiff  insists  that  he  saw  Mr. 
Waggener  but  once,  and  that  before  he  went  West,  it  is  clear 
then  that  the  plaintiff  himself,  in  this  important  particular, 
confirms  the  defendant's  position.  Thirds  the  third  element  is 
that  the  second  cross-examination  showed  what  was  not  before 
apparent,  that  the  accumcy  of  the  plaintiff's  memory  is  not  to 
be  relied  upon  with  certainty.  The  referee  does  not  doubt  his 
integrity.  In  fact,  the  plaintiff  impressed  him  as  a  very  earnest 
man,  of  strong  convictions,  and  thoroughly  grounded  in  the  be- 
lief that  he  was  right ;  but  his  own  account  of  his  mental  opei*a- 
tions,  and  his  analysis  of  his  method  of  stating  results,  convinces 
the  referee  that  his  memory  is  not  to  be  relied  upon  at  a  con- 
tested point,  when  it  comes  in  conflict  with  that  of  other  men. 
The  remarks  of  the  referee  on  page  71  of  his  former  report  are 
no  longer  applicable.  While  it  is  still  true  that  Mr.  McLaugh- 
lin's testimony  is  affected  by  his  cross-examination,  yet  it  is 
now  also  true  that  the  plaintiff  has  been  broken  on  the  wheel, 
and  Mr.  Waggener  stands  master  of  the  situation.  The  weight 
of  the  testimony  is  now  clearly  with  the  defendant. 

*'  The  letter  of  Oct.  1, 1889,  while  showing  the  subject-matter, 
does  not  fix  the  date  of  the  conversation.  On  the  whole  evi- 
dence, as  it  now  stands,  the  referee  finds,  as  a  fact,  that  the  con- 
versation in  relation  to  the  advance  of  the  $500  took  place 
before  the  plaintiff's  trip  to  the  West.  Mr.  McClure  asked  for 
the  sum  of  $500,  after  stating  his  needs.  Mr.  McLaughlin 
replied :  *  I  guess  we  will  take  it  for  five  weeks,  anyhow ;  I  do 
not  object  to  giving  you  $500.'  Mr.  Waggener  testified  that 
Mr.  McLaughlin  said :  ^  If  you  want  us  to  take  that  matter  for 
a  year,  make  it  so  good  that  we  cannot  do  without  it,  and  then 
we  will  take  it  for  that  length  of  time,'  and  they  parted  with 
the  distinct  intimation  that  the  matter  might  be  sent,  but  if 
sent,  it  was  to  be  upon  defendant's  terms.     This  language  is 
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not  denied  by  the  plaintiff,  although  he  had  an  opportunity  of 
denying  it  when  on  the  stand  in  rebuttal.  What  effect  had 
this  conversation  ?  It  is  to  be  observed  the  plaintiff  did  not  say : 
*  Well,  I  will  send  tlie  matter  if  you  will  advance  the  $500.' 
Nor  did  the  defendant's  witness  testify  that  he  agreed  to  send 
the  matter*  The  whole  question  was  left  entirely  open.  Tlie 
plaintiff  was  free  to  exercise  his  option  or  not,  and  the  result 
of  the  whole  testimony  is,  that  no  agreement  whatever  was 
reached.  Thus  far,  there  is  no  contract.  What  follows  ?  The 
act  of  publication  on  the  part  of  the  Times  in  its  columns  of 
Sept.  14,  1889.  This  act  the  referee  held  to  be  an  acceptance 
of  the  terms  of  the  plaintiff's  letter  of  Aug.  81,  1889,  but  at 
the  same  time  expressed  his  difficulty  in  undei*standing  why 
there  should  have  been,  without  apparent  cause,  a  complete 
change  of  base  on  the  part  of  the  manager  of  The  Times,  and  a 
departure  from  their  settled  policy.  At  that  time  the  fact  now 
found  as  to  the  request  for  $500,  and  the  willingness  on  the 
pai*t  of  the  defendant  to  send  it,  did  not  exist.  The  request  of 
the  plaintiff  for  money,  the  confession  of  his  financial  needs, 
and  the  willingness  of  the  defendant  to  meet  them,  furnish  some 
explanation  of  the  act  of  publication,  not  a  sufficient  or  convinc- 
ing i*eason,  it  is  true,  nor  one  sufficiently  defined,  out  of  which 
to  construct  a  contract  for  a  limited  time,  but  it  is  an  explana- 
tion of  an  act  which,  without  it,  was  inexplicable.  It  furnishes 
some  ground  for  the  expectation  that  ultimately  the  plaintiff 
would  accede  to  the  defendant's  terms.  While  it  does  not  jus- 
tify the  publication  in  terms  so  positive  and  express  as  the  lan- 
guage of  the  advertisement  of  Sept.  14, 1889,  yet  it  robs  the 
mei-e  act  of  publication  of  the  full  force  accorded  to  it,  of  con- 
stituting an  unqualified  acceptance  of  the  plaintiff's  offer  of 
August  81st.  The  publication  is  to  be  taken  in  connection,  of 
coui-se,  with  the  words  testified  to  by  Mr.  McLaughlin  and  Mr. 
Waggener,  *  We  will  take  it  for  five  weeks  at  least ;  make  it 
so  good  that  we  will  have  to  take  it  for  a  longer  time.'  These 
words  were  not  denied  by  Mr.  McClure  on  his  re-cross- 
examination,  nor  in  rebuttal.  They  must  be  taken  as  unchal- 
lenged, and  as  constituting  a  pait  of  the  convei*sation  held  prior 
to  McClure's  trip  to  the  West.  They  cannot  be  referred  to 
another  time. 
^  In  this  state  of  the  evidence,  which  has  been  thrown  into 
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uncertainty  by  the  introduction  of  new  matter,  our  previous 
view  of  all  the  testimony  in  the  case  does  not  help  the  matter 
as  to  what  took  place  at  or  about  the  time  of  the  publication  of 
September  14th.  The  lettera  written  subsequently  do  not  clear 
the  matter.  They  do  not  state  the  terms  of  the  contract  ex- 
cept so  far  as  the  letter  of  October  28th  is  concerned.  There 
is  no  written  denial  of  the  terms  of  that  letter  by  the  defend- 
ant, but  an  angry  interview  took  place  the  next  day  at  the 
office  of  The  Times,  which  resulted  in  such  a  breach  as  to  bring 
on  the  present  litigation.  It  is  clear  that  if  the  letters  were 
written  by  each  party  with  a  different  basis  in  mind,  then  the 
parties  were  not  meeting  at  any  point  upon  a  common  plane. 
It  is  necessary,  of  course,  to  constitute  a  contmct,  that  the 
minds  of  the  parties  should  come  together  at  some  particular 
point,  upon  some  definite  terms.  While  the  referee  cannob 
find  any  distinct  contiuct  on  the  part  of  the  plaintiff  to  accept, 
or  the  defendant  to  p^y  the  sum  of  $500,  which  could  be  made 
the  basis  of  the  publication  of  Sept.  14,  1894,  yet  he  cannot 
find,  with  that  convei-sation,  relating  to  tlie  advance  of  the  ^00 
staring  him  in  the  face,  that  the  act  of  publication  was  a  dis- 
tinct and  unqualified  acceptance  of  the  letter  of  August  31st. 
The  whole  matter,  as  the  parties  themselves  admit,  resulted  iii 
no  contract  at  all ;  and  if  the  act  of  publication  of  September  14th 
is  affected,  as  in  the  judgment  of  the  referee  it  must  be,  by  the 
previous  convei-sation  in  reference  to  the  $500,  then  that  act^ 
qualified  as  it  is,  does  not,  per  se,  constitute  an  acceptance  of 
the  proposition  of  August  Slst,  and  thei-efore,  in  that  respect^ 
there  is  no  contract. 

**  As  the  evidence  appeared  at  fii-st,  there  was  nothing  to 
stand  between  the  letter  of  August  Slst,  as  a  pending  offer, 
and  the  publication  of  September  14th,  as  an  unconditional  ac- 
ceptance. The  acceptance  closed  upon  the  offer  without  the 
intervention  of  a  single  fact  which  could  qualify  its  character. 
As  the  evidence  stands  now,  the  two  are  sepamted  by  the  re- 
quest of  the  plaintiff  for  an  advance  of  $500,  and  the  willing- 
ness of  the  defendant  to  accede  to  the  request.  This  phase  of 
the  matter  is  colored,  also,  by  the  expression  that  if  the  plain- 
tiff wanted  the  defendant  to  take  his  matter  for  a  year,  he  should 
make  it  so  good  as  to  ensure  its  doing  so.  The  plaintiff  did 
not  bind  himself  to  send  the  matter,  but  in  behalf  of  the  de* 
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fendant  it  was  stated  that,  if  he  did  so,  it  must  be  upon  defend- 
ant's terms.  To  this  the  plaintiff  did  not  accede.  The  parties 
separated  with  no  agreement.  This  cannot  be  doubted.  The 
testimony  of  all  the  witnesses  is  to  this  effect. 

^^  Following  this  request  of  the  plaintiff  for  an  advance,  and 
the  statement  of  his  needs,  revealing  a  condition  of  weakness, 
the  next  step  in  the  oi*der  of  events  is  the  publication  of  Sep- 
tember 14th.  Its  tenns  and  its  absolute  character  have  been 
already  dwelt  upon.  Standing  alone,  it  constituted  an  accept- 
ance of  the  letter  of  August  31st.  Standing  with  the  request 
for  the  advance  and  the  accompanying  statements,  it  does  not 
appear  to  the  referee  as  intended  to  constitute  an  acceptance 
of  the  terms  of  the  letter  of  August  31st.  Unless  it  was  so  in- 
tended, a  contract  cannot  be  found  to  exist.  Unless  the  inten- 
tions of  the  parties  concur,  there  cannot  be  a  contract.  It  is 
true  its  absolute  terms  were  not  justified  by  the  request  for  an 
advance  of  ^00,  promised  on  the  supposition  that  the  mat- 
ter would  be  taken  for  five  weeks  at  least.  It  went  far  beyond 
this ;  but  in  view  of  what  had  gone  before,  it  was  based  upon 
the  probable  expectation  that  the  plaintiff  would  yield — an 
expectation  growing  not  improbably  or  unnaturally  out  of  the 
statement  of  the  plaintiff  of  his  needs,  and  the  thought  that 
he  might  make  the  matter  acceptable  for  a  year.  This  seems 
to  the  referee  to  be  the  natural  result  of  what  had  taken  place, 
for  it  must  not  be  forgotten  that  the  defendant's  ofBcers  were 
as  fixed  in  their  policy  and  methods  of  dealing,  and  as  fiim  in 
their  refusal  to  accede  to  the  plaintiff's  terms,  as  he  himself 
had  been  towaixls  their  propositions.  .  .  . 

**  Does  the  language  of  the  publication  of  September  14th 
work  an  estoppel  against  the  defendant?  Can  it  qualify  the 
language,  geneml  as  it  is,  of  its  publication?  ....  The  ques- 
tion is  as  to  the  existence  of  a  specific  contract  between  the 
parties  to  the  suit.  Unless  the  plaintiff  can  make  out  a  con- 
tract definite  in  its  terms  and  free  from  doubt,  he  must  fail  in 
this  action.  Up  to  this  point,  then,  in  the  analysis  of  the  tes- 
timony, as  so  materially  changed  by  the  new  testimony,  the 
referee  fails  to  see  convincing  proof  of  the  contract  declared 
on.  What  follows  the  publication  of  September  14th  ?  The 
visit  of  the  plaintiff  to  The  Times  oflBce.  He  meets  Mr.  Mc- 
Laughlin, having,  in  consequence  of  what  Charles  Emory  Smith 
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said,  purchased  a  copy  of  The  Times,  and  read  the  publication 
of  September  14th.  He  says  '  I  see  you  have  taken  it.'  These 
words  are  ambiguous,  but  the  referee  understands  them  to  mean 
the  matter  called  for  in  his  letter  of  August  81st,  and  on  the 
terms  there  stated.  It  must  be  remembered  that  this  statement 
is  part  of  the  testimony  as  originally  taken.  But  with  the  new 
testimony  modifying  the  offer  of  that  letter,  the  word  *  it '  be- 
comes indefinite.  Moreover,  if  the  plaintiff's  contention  is  true 
that  all  that  was  said  as  to  the  $500  advance  was  said  at  this 
time,  and  not  before,  then  all  that  Mr.  McLaughlin  said,  cor- 
roboi-ated  by  Mr.  Waggener,  is  entii-ely  inconsistent  with  the 
idea  that  the  publication  of  September  14th  was  a  contract  ou 
the  basis  of  the  letter  of  August  31st.  Mr.  McLaughlin  says : 
*  He '  (McClure)  '  said,  "  I  am  pretty  hard  up  for  money,  and  I 
want  to  know  if  you  will  let  me  have  some  money."  I  said, 
"I  guess  so.  How  much  do  you  want?"  He  said,  "$500." 
I  said,  "  I  guess  we  will  take  it  for  five  weeks  anyhow.  I  do 
not  object  to  giving  you  $500."'  Mr.  Waggener  says:  'Mr. 
McClure  wanted  some  money,  and  Mr.  McLaughlin  asked  him 
how  much  he  wanted.  Mr.  McClure  said  about  $500  and  Mr. 
McLaughlin  agreed  to  give  it  to  him  and  said :  "  I  guess  we 
will  take  it  for  five  weeks  anyhow.  We  will  advance  you 
$500." '  Now  if  this  be  so — and  let  it  be  obsei-ved  that  the 
plaintiff  nowhere  denies  it  as  having  been  said — he  simply  con- 
tends that  it  was  said  after  his  i*eturn  from  the  West — then  it 
would  be  so  clearly  inconsistent  with  the  plaintiff's  idea  of  his 
rights,  that  instead  of  making  no  impression  on  him,  he  would 
have  perceived  its  inconsistency  and  argued  or  protested.  It 
would  have  reopened  the  entire  discussion.  Thei-e  is  nothing 
of  that  in  the  case,  on  the  showing  of  anybody.  As  has  been 
shown,  the  plaintiff,  by  fixing  Mr.  Waggener's  presence  at  the 
first  meeting  only,  has  given  a  date  to  Mr.  Waggener's  testi- 
mony advei-se  to  his  own  contention  here.  Mr.  Waggener 
could  not  have  invented  his  testimony.  He  swears  to  what  he 
heard.  The  plaintiff  shows  that  it  must  have  been  at  the  fii-st 
meeting,  and  thus  states  himself  out  of  court  on  this  point. 
The  rest  of  the  interview,  which  the  plaintiff  asserts  was  short 
and  made  but  little  impression  on  him — as  he  was  anxious  to 
get  home — related  to  illusti-ations. 
"The  next  step  is  the  furnishing  of  the  matter — Septem- 
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ber  18th.  As  the  testiinony  now  stands,  this  is  no  longer  the 
pivotal  point  of  the  case.  The  plaintiff  was  not  bound  to  have 
furnished  it.  In  the  shape  in  which  the  whole  matter  now  ap- 
pears^  the  defendant  could  not  have  insisted  upon  the  matter. 
If  there  was  doubt  in  the  mind  of  the  plaintiff,  he  could  have 
guarded  himself  by  letter.  He  did  ask  for  a  contract  in  the 
interview  of  October  29th,  that  is,  he  asked  for  a  contmct  em- 
bodying 'the  terras  of  our  arrangement.'  Did  riot  this  imply 
unceitainty  ?  His  request  was  refused,  as  Mr.  McLaughlin  said 
they  did  not  make  contracts  in  that  way.  Here,  then,  was  a 
difference  between  tiie  parties.  If  the  plaintiff  furnished  the 
matter  with  one  idea  in  his  mind,  and  the  defendant  accepted  it 
with  another,  in  that  of  their  manager,  then  there  was  no  con- 
tmct  on  the  basis  of  the  letter  of  August  31st.  The  most  that  the 
defendant  would  be  liable  for  would  be  the  value  of  the  matter 
used  by  it, — and  for  everything  that  it  did  actually  receive  and 
use  it  has  paid  in  full. 

"'  The  analysis  of  the  testimony,  therefore,  results  in  this — 
that  there  is  at  no  time  a  concurrence  of  view  on  the  part  of 
the  plaintiff  and  defendant.  There  is  no  adoption  of  a  specific 
proposition  ;  there  is  no  mutual  understanding.  On  the  con- 
traiy,  there  appears  to  be  a  mutual  misunderstanding,  and  the 
legal  result  is  no  contract.  It  is  the  plaintiff's  duty  to  clear 
up  the  doubt.  The  burden  of  proof  is  upon  him.  He  does  not 
convince  the  referee;,  as  it  is  his  duty  to  do,  that  the  defendant 
accepted  his  matter  distinctly  on  the  terms  of  the  letter  of  Au- 
gust 81st.  The  result  of  the  introduction  of  his  letter  of  Octo- 
ber 1st,  and  of  his  cross-examination,  has  been  to  destroy  the 
previous  balance  of  the  case,  and  to  render  doubtful  that  which 
the  referee  previously  considei-ed  free  from  doubt. 
.  "  Whichever  way  the  case  is  viewed,  the  referee  encountei's 
diflSculty.  It  is  impossible  to  harmonize  all  the  conflicting 
pieces  of  testimony.  This  may  work  a  hardship,  but  before  an 
award  of  a  large  sum  of  money  can  be  made,  it  is  the  duty  of 
the  plaintiff  to  comply  with  the  rule  of  law,  that  he  must  es- 
tablish conclusively  the  basis  of  his  contract.  In  this  case,  he 
has  failed  to  do  so,  and  the  finding  must  be  for  the  defendant, 
with  costs. 

"  The  referee  finds  for  the  defendant,  with  costs." 
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Error  as%igned  was  the  finding  of  the  referee  for  the  de- 
fendant. 

John  O-.  Johnson^  2>.  Webiter  Dougherty  with  him,  for  ap- 
I)ellant. — The  referee  finds  that  standing  alone  without  the  re- 
quest for  a  loan,  the  publication  of  the  prospectus  was  an  ac- 
cepUmce  of  plaintiEf's  terras,  but  taken  in  connection  with  the 
request  it  was  affected  by  it  to  such  an  extent  as  to  deprive 
it  of  that  effect. 

Certainly,  there  must  have  been  some  basis  or  reason  for  the 
defendant's  act.  Either  it  thereby  agreed  to  plaintiff's  terms, 
or  it  was  warranted  by  something  that  had  already  happened 
in  believing  that  plaintiff  had  agi-eed  to  its  terms.  The  referee 
rejects  both  of  these  inferences  and  finds  that  plaintiff  had  not 
agreed  to  defendant's  terms,  and  defendant  had  no  intention  of 
accepting  his  terms. 

This  is  in  substance  a  finding  as  a  fact  that  defendant,  in 
publishing  the  prospectus,  intended  not  to  comply  with  plain- 
tiff's terms,  but  to  so  use  his  property  as  to  effectually  prevent 
him  from  disposing  of  it  elsewhere,  and  thereby  force  him  into 
accepting  its  terms.  Such  a  conclusion  practically  brands  the 
defendant  as  guilty  of  a  gross  outrage  on  plaintiff's  rights 
amounting  to  theft.  It  is  a  conclusion  which  is  unwari-anted 
by  anything  in  the  evidence,  and  one  which  this  court  has  pos- 
itively said  can  never  be  drawn  by  a  court:  Good  Intent  Com- 
pany V.  Hartzell,  22  Pa.  277. 

James  H,  Shakespeare^  for  appellee. 

Opinion  by  Mr.  Justice  McCollum,  July  18, 1895: 
The  single  question  involved  in  this  case  is  whether  there . 
was  an  unqualified  acceptance  by  the  defendant  company  of  the 
offer  contained  in  the  plaintiff's  letter  of  Aug.  31,  1889.  It  is 
a  question  of  fact  to  be  decided  upon  the  evidence,  and  the 
learned  referee,  to  whom  it  was  submitted  under  the  act  of 
1874,  having  carefully  and  intelligently  considered  it,  found 
that  the  offer  was  not  so  accepted.  His  finding  is  like  that  of 
a  jury,  and  the  familiar  rule  applicable  to  it  is  that  it  cannot  be 
revei-sed  on  appeal  if  the  evidence  fairly  warmnted  it.     A 
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patient  study  of  the  evidence  in  connection  with  the  referee's 
discussion  of  it  has  convinced  us  that  no  item  of  it  was  over- 
looked or  ignored  in  reaching  the  conclusion  we  are  required 
to  review.  While  there  may  be  room  for  disagreement  concern- 
ing the  correctness  of  the  finding,  there  can  be  none  for  doubt 
that  it  was  the  result  of  a  conscientious  performance  of  duty. 
In  view  of  the  full  and  clear  statement  and  discussion  of  the 
evidence  in  the  referee's  report,  there  is  no  occasion  for  includ- 
ing it,  or  for  noting  the  bearing  of  every  detail  of  it,  in  tiiis 
opinion.  It  is  sufficient  for  our  purpose  to  note  the  salient 
features  of  it,  and  their  legitimate  influence  in  the  decision  of 
the  question  raised  by  the  pleadings.  In  the  fii^st  place,  it  is 
obvious  and  undisputed  that  an  acceptance  of  the  plaintiff's 
offer  by  the  defendant  company  would  have  constituted  a  plain 
departure  from  its  well  settled  policy  in  matters  of  this  nature 
and  compelled  it  to  pay  for  litemry  work  which  might  prove  to 
be  wholly  unsuited  to  its  needs.  It  also  distinctly  appeal's  in 
the  testimony  and  is  conceded  by  the  plaintiff  that  the  company 
flatly  i-efused  to  accept  his  offer,  and  named  the  only  terms  on 
which  it  was  willing  to  contmct  with  him  in  relation  to  the 
subject  of  it.  In  close  connection  with  this  refusal  and  the  in- 
dication of  a  willingness  to  take  the  matter  offered,  on  the 
terms  proposed  bj*^  the  compan}',  the  plaintiff  said  to  McLaugii- 
lin,  its  representative  in  the  negotiations,  that  he  was  in  need 
of  money  and  inquired  if  he  could  have  some.  He  wew  asked 
how  much  he  wanted  and  he  replied,  "five  hundred  dollars." 
He  was  told  that  he  could  have  it,  as  the  company  would  prob- 
ably take  the  proffered  matter  "  for  five  weeks  anyhow."  He 
was  asked  "  when  he  was  going  to  send  it,"  and  he  said :  "  I  am 
going  to  try  to  get  it  up  right  away."  To  this,  McLaughlin, 
speaking  for  the  company,  said,  "  all  right."  This  conversation 
was  in  the  company's  office  in  Philadelphia  before  the  plaintiff 
,  went  West,  and  it  is  not  claimed  by  either  party  that  previous 
to  or  at  that  time  there  was  an  express  acceptance  by  him  of 
the  company's  offer  or  an  express  or  implied  acceptance  by  the 
company  of  his  offer.  The  plaintiff  however  says  that  on  his 
return  from  the  West  he  was  shown  an  announcement  in  The 
Times  of  September  14th,  which  he  construed  as  an  acceptance 
of  his  offer  of  August  31st,  and  that  he  said  to  McLaughlin,  "I 
Bee  you  have  taken  it,"  and  McLaughlin  replied,  **  Yes."    It  is 
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upon  the  announcement  referred  to,  and  the  remark  and  answer 
alleged  to  have  been  made  two  days  after  it,  that  the  plaintiff 
rests  his  claim.  Referring  to  the  remark  the  plaintiff  says  he 
made  on  that  occasion  and  to  McLaughlin's  alleged  answer  to 
it,  the  latter  says,  "  nothing  of  the  kind  ever  occurred."  In 
view  of  the  fact  that  the  remark,  "I  see  you  have  taken  it,'*  is 
ambiguous,  and  of  the  conclusion  of  the  learned  referee  that  the 
plaintiff's  "  memory  is  nob  to  be  relied  upon  at  a  contested 
l>oint  when  it  comes  in  conflict  with  that  of  other  men,"  we 
think  that  his  contradicted  and  uncoiTobomted  testimony  as  to 
what  was  said  in  the  admittedly  brief  interview  between  him 
and  McLaughlin  on  the  16th  of  September,  cannot'be  regarded 
as  an  impoitant  factor  in  the  decision  of  the  case.  In  the  light 
afforded  by  the  testimony  taken  after  the  case  was  reopened, 
it  is  obvious  .that  what  was  said  by  the  plaintiff  in  his  letter  of 
October  Ist,  about  the  advance  of  five  huiidred  dollars,  referred 
to  his  conversation  with  McLaughlin  before  he  went  West,  and, 
as  we  have  already  seen,  the  proposal  to  advance  this  sum  was 
connected  with  and  qualified  by  the  offer  the  company  then 
made. 

If  it  be  conceded  that  the  announcement  in  The  Times,  of 
September  14th,  would  warrant  an  inference  favorable  to  the 
plaintiff's  contention,  it  is  certain  that  there  was  nothing  in  it 
which  precluded  the  company  from  asserting  the  truth  as  a 
defense  to  this  action.  It  was  at  most  an  item  of  evidence  to  be 
considered  with  other  evidence  in  the  case,  in  determining 
whether  there  was  an  acceptance  by  the  company  of  the  plain- 
tiff's offer.  The  learned  referee  found  against  the  plaintiff  on 
this  pivotal  point,  and  the  evidence  fairly  sustains  his  finding. 
This  conclusion  renders  separate  consideration  of  the  thirty- 
nine  specifications  of  error  unnecessary.  We  overrule  all  of 
them. 

Judgment  affirmed. 
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•       I 

Estate  of  Catharine  R.  Souder,  Deceased.  Appeal  of 
Joseph  W.  Souder,  Margaret  Manderson  and  Harry 
W.  Williams,  Executors,  and  Joseph  W.  Souder,  Indi- 
vidually. 

Decedent's  e8late-'WiU^Debt---ExtinguvihmeiU'--Evidence. 

Testatrix  by  her  will  bequeathed  money  alleged  to  be  due  her  from  her 
brother  and  for  which  she  held  certain  collatei*al  security.  The  brother, 
who  was  an  executor,  legatee  and  devisee  under  the  will,  testified  that 
part  of  the  security  referred  to  had  been  accepted  by  decedent  in  full  sat- 
isfaction of  such  indebtedness ;  that  subsequently  lie  gave  her  additional 
security  with  the  undei'standing  that  all  sums  realized  from  all  the  collat- 
eral which  she  held  over  and  above  his  indebtedness  to  her  should  be 
returned  to  him.  It  also  appeared  that  in  the  inventoiy  of  the  executoi-s 
an  item  was  contained  as  follows :  *•  Indebtedness  of  J.  W.  Souder  to  dece- 
dent of  $7,000  secured  by  sundry  collaterals  of  unceitain  and  unknown 
value,  face  value  $7,000."  ^6^,-that  the  evidence  was  insufficient  to 
pi-ove  a  payment  of  the  indebtedness. 

SUUute  of  limUationS'-'When  tolled^Trans/er  of  stock  as  collateral. 

The  indebtedness  was  not  barred  by  the  statute  of  limitations,  because 
the  transfer  of  the  stock  as  collateral  security,  made  within  six  years  of 
the  death  of  the  testatrix,  was  a  distinct  acknowledgment  of  the  debt  from 
which  a  promise  to  pay  Wiis  reasonably  deiiucible. 

Argued  Jan.  28, 1895.  Appeal  No.  188,  July  T.,  1894,  by 
Joseph  W.  Souder,  Margaret  Manderson  and  Hariy  N.  Wil- 
liams, executoi-s,  and  Joseph  W.  Souder,  individually,  from 
decree  of  O.  C,  Phila.  Co.,  sustaining  certain  exceptions  of  the 
Penn  Widows'  Asylum  and  other  legatees,  to  the  adjudication 
of  the  auditing  judge.  Before  Green,  Williams,  McCollum, 
MrrcHBLL  and  Fell,  JJ.     AflBrmed. 

Exceptions  to  adjudication  of  auditing  judge. 

On  the  audit  of  the  executors'  account  before  Penrose,  J., 
an  adjudication  was  filed  of  which  the  following  is  a  part : 

"  The  provision  with  regard  to  the  j«7,000,  payable  by  Joseph 
W.  Souder,  is  as  follows : 

**  *  When  my  brother  pays  the  Seven  thousand  dollars  he  owes 
me  or  sells  the  share  he  gave  me  on  the  property  at  Chester,  he 
is  to  receive  all  the  papers  he  gave  me  as  security.  I  wish  the 
money  disposed  of  as.  follows:  I  give,  devise,  and  bequeath  to 
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Central  M.  E.  Church  $1,000  to  place  those  members  in  the 
Methodist  Home  that  have  not  the  means  themselves ;  .  .  .  • 
to  the  Ladies'  Home  Missionary  Society  of  the  M.  E.  Church 
$3,000 ;  to  build  a  Home  to  educate  the  poor  children  of  the 
South,  to  be  called  the  Souder  Home  in  honor  of  my  mother; 
....  to  the  Ladies  Foreign  Missionaiy  Society  $500 ;  •  .  .  . 
to  the  Managers  who  are  raising  a  seaside  home  for  invalid 
females  $500 ;  ....  to  the  Methodist  Episcopal  Hospital  $600 ; 
....  to  the  Newsboys'  Home  $100 ;  to  the  Society  for  the  Pre- 
vention of  Cruelty  to  Animals  $200 ;  ....  to  the  Managers 
who  have  a  home  in  West  Philadelphia  for  females  who  have 
been  discharged  from  the  Hospital  $200 ;  .  •  •  .  to  the  Man- 
agers of  the  Midnight  Mission  $200 ;  ....  to  the  Penn 
Widows'  Asylum  $500,'  etc. 

**  These  legacies,  in  the  opinion  of  the  auditing  judge,  are  a 
specific  gift  of  the  money  to  be  paid  by  the  brother,  Joseph  W. 
Souder ;  but  whether  specific,  demonstrative  or  general,  they 
are  not  payable  until  the  debt  (so-called)  is  paid  or,  at  least,  is 
or  becomes  collectible.  It  is  not  pretended  that  it  has  been 
paid,  and  the  only  question  for  considei*ation  is,  could  it  at  any 
time  since  the  death  of  the  testatrix  have  been  collected  ? 

"  The  will  was  executed  June  17, 1886.  Prior  to  Jan.  24, 
1879,  Joseph  W.  Souder  was  indebted  to  his  sister,  the  testa- 
trix, in  the  sum  of  $7,000.  The  origin  or  nature  of  the  debt 
was  not  stated  to  the  auditing  judge,  but  it  does  not  appear 
that  the  creditor  held  any  evidence  of  its  existence,  or  that  it 
was  anything  else  than  a  mere  simple  contmct  debt.  At  the 
date  mentioned,  Joseph  W.  Souder  made  to  his  sister,  in  con- 
sideration of  the  debt,  an  absolute  conveyance  of  his  interest  in 
the  estate  of  a  brother,  Benjamin  K.  Souder,  who  had  died.some 
time  previously.  In  March,  1882,  Mr.  Souder,  recognizing  the 
fact  that  the  property  included  in  the  deed  was  not  likely  to 
pay  the  debt  for  which  it  had  been  accepted,  transferred  to  his 
sister  140  shares  of  stock  of  the  Chester  Land  Improvement 
Company,  of  the  par  value  of  $50.00  per  share.  This  stock  had 
no  market  value,  either  then  or  at  the  present  time ;  but  the 
property  belonging  to  the  company  is  said  to  be  of  a  character 
to  ultimately  yield  large  profits,  and  Mr.  Souder  testified  that 
it  is  his  belief  thcBtock  thus  assigned  to  the  testatrix  will  be 
worth  $20,000.     It  was  therefore  agi^eed  at  the  time  of  the 
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assignment  that  if  he  should  ever  pay  the  debt,  or  if  upon  the 
sale  of  the  stock  it  should  be  paid,  the  testatrix,  in  the  one  case, 
would  reassign  to  him,  and  in  the  other  that  she  would  give 
him  the  surplus.  After  the  conveyance,  according  to  the  tes- 
timony, thei*e  was  no  right  on  the  part  of  the  creditor  to  de- 
mand payment  of  the  debt.  It  was  an  absolute  assignment  in 
extinguishment  of  the  debt,  with  a  coUatei-al  agreement  to  re- 
assign, as  in  Spering's  Appeal,  10  Smith,  199;  Lauman^s  App., 
18  Smith,  88 ;  Haines  v.  Thomson,  20  Smith,  484 ;  R.  R.  Co. 
V.  Casey,  29  Smith,  84 ;  etc. 

^^The  fact  that  the  will  speaks  of  the  debt  as  still  existing 
does  not,  of  course,  affect  the  rights  of  the  other  party  to  the 
transaction ;  and  the  testimony  of  Mr.  Souder,  who  was  called 
for  cross-examination  by  counsel  representing  the  legatees,  is 
positive  and  uncontradicted  that  the  debt  was  ended^  qua  debt ; 
and  that  his  right  to  a  reconveyance  or  reassignment  was  de- 
pendent upon  an  optional  payment  by  him — a  right,  however, 
which  he  regards  as  valuable  and  does  not  desire  to  i*elinquish. 
It  may  be  added  that  the  debt,  as  a  debt,  appeal's  to  have  been 
barred  by  the  statute  of  limitations  at  the  death  of  the  testatrix, 
even  if  it  had  not  been  previously  extinguished  by  the  ari-ange- 
meut  between  the  parties. 

**  As,  however,  the  amount  of  the  debt  may  at  some  future 
time  be  paid  by  the  former  debtor  in  order  to  avail  himself  of 
the  provision  of  the  will  as  to  reassignment  to  him,  it  is  prop- 
erly mentioned  in  the  inventory  and  account  as  an  asset ;  but 
as  it  has  not  yet  been  paid,  it  is  equally  pixiper  to  credit  the 
accountants  with  it  as  not  available  for  present  distribution." 

To  this  finding  exceptions  were  filed  which  were  sustained 
in  an  opinion  by  Ashman,  J.,  which  was  in  part  as  follows : 

**  The  clause  in  the  will  out  of  which  the  matter  in  dispute 
arose,  is  as  follows :  ^  I  give,  devise  and  bequeath  to  my  brother, 
J.  W.  Souder,  my  thi*ee  shares  in  the  Ci-anberry  Bogs,  situate 
in  Monmouth  county.  New  Jersey.  When  my  brother  pays 
the  ®7,000  he  owes  me,  or  sells  the  share  he  gave  me  on  the 
property  at  Chester,  he  is  to  receive  all  the  papers  that  he  gave 
me  as  security.  I  wiah  the  money  disposed  of  as  follows :  .  .  .  . 
to  the  Ladies'  Home  Missionary  Society,'  etc. 

*'  The  executors,  of  whom  the  bi-other  was  one,  charged  them- 
selves with  the  above  sum  as  a  debt  due  by  the  brother,  and 
Vol.  clxix— 16 
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claimed  credit  in  a  similar  sum  as  for  a  debt  not  collected ;  and 
the  only  question,  aside  trom  the  character  of  the  legacies  as 
specific  or  demonstrative,  which  would  seem  likely  to  have 
arisen,  was  whether  the  debt  was  or  was  not  collectible. 

"  The  debtor,  however,  was  called  by  the  legatees  as  for  cross- 
examination,  and  upon  his  testimony,  the  auditing  judge  de- 
cided that  the  debt  no  longer  existed.  The  witness  declaimed 
that,  being  indebted  to  the  testatrix,  he  conveyed  to  her  three 
houses  on  Oxford  street,  which  she  afterwards,  in  1878  or  1880, 
sold,  but  failed  to  realize  upon  by  reason  of  the  incumbi-ances. 
He  then,  on  Jan.  24, 1879,  conveyed  to  her  by  deed,  the  consid- 
eration of  which  was  expressed  to  be  $7,000,  his  undivided 
interest  in  ceitain  real  estate  which  he  had  derived  from  his 
deceased  brother.  The  property  was  unproductive,  and,  on 
March  80,  1882,  he  caused  to  be  assigned  to  the  testatrix  one 
hundred  and  forty  shares  of  stock  in  the  Chester  Land  and  Im- 
provement Company  of  the  par  value  per  share  of  |(50.00  but 
which,  he  said,  had  at  the  time  no  market  value.  He  declared 
that  the  deed  of  Jan.  24,  1879,  was  delivei-ed  in  payment  of  the 
debt,  and  that  the  transfer  of  the  stock,  three  years  afterwards, 
was  made  with  the  understanding  that  out  of  the  proceeds,  when 
sold,  the  testatiix  should  receive  $7,000,  and  should  give  him 
the  balance,  together  with  a  reconveyance  of  the  properties. 
If  this  testimony  can  be  accepted  as  un impeached,  it  established 
as  a  fact  that  the  debt  was  extinguished  in  1879,  and  that  the 
subsequent  transfer  of  stock  was  founded  upon  the  considera- 
tion that  the  grantee  would  reconvey.  In  that  event,  the  case 
is  at  one  with  Haines  v.  Thompson,  70  Pa.  484,  where  the  deed 
from  the  debtor  to  the  creditor  was  absolute  in  its  terms,  and 
the  alleged  defeasance  bore  a  much  later  date,  and  where  the 
transaction  was  decided  to  have  been  a  sale. 

^^  It  is  very  clear,  however,  that  the  testatrix  regarded  the 
debt  as  a  continuing  obligation,  when,  four  years  after  the  date 
of  the  deed  she  executed  her  will,  and  recited  in  it  '  the  #7,000 
which  he  owes  me,'  and  described  the  deed  of  Jan.  24, 1879, 
and  assignment  of  stock  as  ^  the  papers  that  he  gave  me  as 
security.'  The  person  whom  she  thus  named  as  her  debtor 
claims  as  legatee  and  devisee  under  her  will,  and  he  cannot 
accept  one  part  of  the  instrument  and  i*epudiate  another  part. 
It  is  a  remarkable  circumstance  that  while  he  insists  that  the 
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deed  of  1879  .was  in  payment  of  the  debt,  he  makes  no  such 
claim  for  the  deed  of  the  Oxford  street  houses  which  preceded 
it,  and  leaves  it  open  to  conjecture  whether  that  conveyance 
passed  by  way  of  part  payment  of  the  debt  or  as  collateral 
security  for  the  debt,  or  whether  it  denoted  a  pure  gift  by  him 
or  a  purchase  by  the  testatrix.     There  is  absolutely  no  evidence 
whatever  outside  of  his  own  statements  to  rebut  the  presump- 
tion that  both  deeds  represented  out  and  out  sales  for  a  con- 
sidei-ation,  of  which  the  indebtedness  of  the  grantor  formed  no 
part.     But  these  declarations  of  the  debtor  are  exactly  balanced 
by  the  testamentary  declarations  of  the  creditor.     They  are, 
moreover,  irreconcilable  with  his  transactions  with  the  testatrix 
after  the  conveyances  in  question  had  been  made.     It  is  pos- 
sible that  a  man  may  be  found  who  will  consent  to  part  with 
his  property  as  collateral  security  for  a  debt  which  he  no  longer 
owes,  but  it  is  not  probable ;  and  something  more  than  his  oath 
will  be  required  to  show  that  his  indebtedness  had  been  can- 
celed before  he  undertook  to  secure  it.    The  declarations  which 
the  legatee  now  makes  are  at  variance  even  with  his  own  state- 
ments of  record.    In  the  inventory  which  he  filed  in  December, 
1886,  he  set  out  as  an  asset  of  the  estate  the  following :  '  J.  W. 
Sender,  due  decedent  with  collateral  J7,000.'    If  we  accept  the 
testimony  of  the  legatee,  we  throw  into  a  case  which,  so  far 
as  the  record  goes,  is  perfectly  simple  and  consistent  in  all  its 
parts,  an  element  of  confusion  and  incongruity.    It  is  conceded 
that  the  decedent  was  her  brother's  creditor  to  the  extent  of 
$7,000,  and  it  is  not  pretended  that  she  ever  pressed  him  for 
payment.    It  would  not  be  extraordinary  that  she  should  pur- 
chase from  him  some  small  properties,  while  she  permitted  his 
indebtedness  to  remain,  nor  that  she  should  afterwards  accept 
from  him  as  collateral  secuiity  for  that  debt  stock  which  had 
in  it  a  large  prospective  value.     The  will  which  she  wrote, 
and  the  inventory  which  the  debtor  filed,  are  both  in  harmony 
with  this  theory,  and  are  inexplicable  on  any  other.     In  op- 
position thereto,  the  debtor  would  have  us  believe  that  he  paid 
his  debt  by  a  conveyance  of  properties  whose  value  was  far 
below  the  amount  of  the  debt ;  and  that  yeai*s  afterwards  he 
assigned,  by  an  instrument  absolute  in  its  terms,  stock  which 
he  asserted  was  intrinsically  worth  820,000  to  secure  the  debt 
from  which  he  had  been  absolved.     We  can  only  say  that  if  the 
legatee  is  to  be  believed  tlie  testatrix  cannot  be. 
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**  The  debt  was  not  barred  by  the  statute.  The  transfer  of 
the  Chester  stock  in  1882  was  a  clear  and  distinct  acknowl- 
edgment of  the  debt,  from  which  a  promise  to  pay  was  reason- 
ably deducible  (Palmer  v.  Gillespie,  95  Pa.  840),  and  it  took 
place  within  six  years  of  the  death  of  the  testatrix.  The  bur- 
den hence  rested  upon  the  accountants  to  show  that  they  used 
due  diligence  to  secure  its  payment,  or  that  the  debt  itself  was 
hopeless:  Johnson's  Est.,  9  W.  &  S.  107;  Charlton's  App.,  10 
Cas.  478.  Its  non-collectibility  seems  to  have  been  taken  for 
granted  upon  the  statement  as  to  his  insolvency  of  the  debtor 
himself,  certainly  the  last  person  who  should  have  been  selected 
as  an  umpii-e. 

"  We  think  that  the  legacies  in  the  clause  of  the  will  under 
review  were  specific.  The  debt  of  the  brother  was  not  given 
as  a  fund  out  of  which  they  were  to  be  paid,  but  the  debt  itself 
— in  the  words  of  the  testatrix,  the  *  money ' — was  the  subject 
of  the  gift,  and  it  was  severed  fi-om  the  rest  of  the  estate  as 
eflfectually  as  any  article  of  her  personal  effects  could  have 
been.  Where  a  legacy  and  fund  are  the  same  the  legacy  is 
specific :  Welsh's  App.,  28  Pa.  868.  The  exceptions  on  the 
points  which  have  been  discussed  are  sustained,  and  the  ac- 
countants are  ordered  to  sell  the  securities  and  to  file  an  account 
of  the  proceeds  of  such  sale ;  notico  of  such  sale  to  be  given  to 
all  parties  in  interest." 

Penbose,  J.,  dissents. 

ErrorB  assigned  were :  (1.)  In  sustaining  the  exceptions  to 
the  adjudication  on  the  point  as  to  the  right  of  the  executoi-s 
to  claim  payment  of  the  old  debt  of  $7,000,  and  as  to  the  extin- 
guishment of  said  debt  by  the  conveyance  of  1879.  (2.)  In 
not  deciding  that  the  said  debt  of  Joseph  W.  Souder  for  $7,000 
was  extinguished  by  the  conveyance  of  1879.  (8.)  In  not  de- 
ciding that  the  transfer  of  the  stock  to  decedent  of  the  Chester 
Land  and  Improvement  Company  in  1882  was  not  coUatei-al 
for  a  debt,  but  was  founded  on  the  consideration  that  the  as- 
signee would  reconvey  upon  receiving  $7,000.  (4.)  In  decid- 
ing that  the  debt  was  not  barred  by  the  statute  of  limitations. 
(5.)  In  deciding  that  the  burden  rested  on  the  accountants,  to 
show  that  they  used  due  diligence  to  secure  the  payment  of 
the  debt,  or  that  the  debt  itself  was  hopeless.     (6.)  In  onlering 
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the  accountants  to  sell  the  securities  and  file  an  account  of  the 
proceeds  of  such  sale.  (7.)  In  not  dismissing  the  exceptions 
to  the  adjudication  and  confirming  the  same. 

John  G,  Johnson  and  J.  Percy  Keating^  B.  Gordon  Bromley 
with  them,  for  appellant. — The  weight  of  the  evidence  sup- 
ports the  finding  of  the  auditing  judge.  There  was  the  absence 
of  any  evidence  of  an  existing  indebtedness ;  the  uncontradicted 
testimony  of  Souder  himself  on  cross-examination  by  the  object- 
ing legatees ;  and  the  production  of  the  deed  of  1879,  the  con- 
sideration of  which  was  exactly  the  amount  of  the  debt  formerly 
existing,  supported  by  his  testimony  that  it  was  executed  in 
consideration  of  the  debt. 

Like  the  verdict  of  a  jury,  the  finding  of  an  auditor  should 
be  allowed  to  stand  unless  it  is  clearly  against  the  weight  of 
the  evidence :  Speakman's  Est.,  71  Pa.  25 ;  McConnell's  App., 
97  Pa.  31.  The  mention  of  the  name  of  J.  W.  Souder  in  the 
inventory  and  account  in  connection  with  the  debt  did  not 
constitute  any  acknowledgment  by  him  of  the  justice  or  legal- 
ity of  the  demand.  Bell's  Est,  25  Pa.  92 ;  Stewart's  Est.,  26 
W.  N.  C.  553  J  Christy  v.  Flemington,  10  Pa.  129.  Sender's 
testimony  and  the  language  of  the  will  are  the  only  links  bon- 
necting  the  transfer  of  the  stock  with  the  debt  at  all.  With- 
out them  the  debt,  even  if  the  deed  of  1879  had  no  reference 
to  it,  would  have  been  barred  by  the  statute  of  limitations  at 
decedent's  death.  Under  Bell's  Appeal,  supra,  Souder  could 
claim  the  bar  of  the  statute  of  limitations  notwithstanding  the 
mention  in  the  inventor}'. 

Arthur  M.  Burton^  J,  M,  Pile^  C,  W*  McKeehan^  Keator  ^ 
Freemann^  W.  S.  Roney^  Geo.  Q,  Horwitz  and  Wm.  W.  Porter  with 
him,  for  appellees : — The  debt  of  Joseph  W.  Souder  to  the  estate 
was  admitted  in  the  inventory  and  appraisement  filed  by  the  ex- 
ecutors and  in  their  first  account,  the  correctness  of  which  was 
sworn  to  by  him  and  also  in  the  restated  account  which  was 
also  verified  by  him.  There  was  no  evidence  whatever  given 
by  Joseph  W.  Souder  that  showed  these  admissions  were  made 
under  a  mistake  as  to  the  facts,  and  they  constitute  a  deliberate 
acknowledgment  of  the  existence  of  the  debt :  Stewart's  Est., 
137  Pa.  175.  The  debt  was  not  barred  by  the  statute  of  limi- 
tations :  Palmer  v.  Gillespie,  95  Pa.  340. 
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Opinion  by  Mr.  Jxtsticb  Gkeen,  July  11, 1895 : 
The  testimony  of  Joseph  W.  Souder  is  confusing  and  con- 
tradictory but  there  is  enough  in  it,  and  in  the  other  facts  in 
evidence,  to  require  an  afBrmance  of  the  decree  of  the  learned 
court  below.  The  chief  question  in  the  cause  is  whether  the 
admitted  original  indebtedness  of  J.  W.  Souder  to  the  deceased, 
of  $7,000,  was  extinguished.  The  origin  of  the  debt  does  not 
appear,  but  that  is  not  necessary,  as  the  fact  of  indebtedness 
was  not  only  admitted,  but  positively  testified  to,  by  the  debtor 
himself.  The  only  circumstance  that  mises  any  question  on 
the  subject,  is  the  fact  that  Mr.  Souder  testified  at  one  stage  of 
his  examination,  that  the  debt  was  paid  by  the  deed  which  he 
executed  and  delivered  to  the  deceased,  Jan.  24,  1879,  for 
all  his  interest  in  his  deceased  brother's  real  estate,  which  in- 
cluded several  parcels  of  property.  He  was  asked,  "  Q.  Was 
it  given  in  collateral  or  in  payment  of  the  debt?  A.  In  pay- 
ment of  the  debt." 

As  a  matter  of  course  if  this  statement  was  correct,  the  debt 
was  extinguished  and  fully  paid  on  Jan.  24,  1879,  and  could 
have  no  legal  existence  thereafter.  But  his  other  testimony 
is  so  entirely  inconsistent  with  this  that  the  two  portions 
cannot  be  reconciled.*  When  he  was  fii-st  called  he  was  asked : 
"Q.  What  were  the  collaterals  which  you  gave  your  sister  for 
the  $7,000  ?  A.  I  gave  her  the  property  which  came  to  me 
from  my  brother's  estate.  Q.  What  property  was  that?  A.  He 
owned  those  houses  down  on  11th  street.  He  owned  this 
property  out  in  West  Philadelphia,  those  houses  out  there." 
He  further  said  that  the  deed  was  absolute  and  that  it  was 
dated  the  24th  of  January,  1879,  leaving  no  doubt  as  to  the 
identity  of  the  instrument.  But  he  had  just  previously  said  it 
was  given  as  collatei-al  to  the  $7,000  debt.  The  fact  that  the 
deed  was  absolute  was  not  at  all  inconsistent  with  its  being 
given,  and  received,  as  collateral  for  the  debt,  because  the  abso- 
lute form  of  the  conveyance  was  the  proper  and  customary- 
mode  of  passing  the  title.  He  did  not  say  that  he  told  his 
sister  that  he  gave  it  in  payment  of  the  debt  or  that  she  re- 
ceived it  as  such.  A  little  earlier  in  his  fii-st  examination  he 
was  asked :  "  Q.  Do  you  know  what  the  collaterals  are  without 
their  production?  A.  I  gave  her  in  the  fii-st  place  three  houses 
on  Oxford  street  for  the  consideration  of  $3,000,  between  17th 
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Hiid  18th  streets,  on  the  south  side.  In  1878  or  1880  she  sold 
them  to  the  mortgagee.  I  do  not  think  she  got  anything  out 
of  them.  I  then  gave  her  an  assignment  of  all  the  real  estate 
—of  the  real  estate  I  had  conveyed  to  me  from  my  brother's 
estate." 

In  this  connection  he  calls  the  deed  an  assignment  and  classes 
it  among  the  collaterals.  The  question  was  asked  in  i*efei*ence 
to  the  account  filed  by  the  executoi-s,  of  whom  the  witness,  J. 
W.  Souder,  was  one.  The  account  proper  contained  a  distribu- 
tion account  annexed  to  it,  in  which  occurred  the  following 
item:  ^^Indebtedness  of  J.  W.  Souder  secured  by  collateral  re- 
tained by  the  executors  for  fui-ther  accounting  when  a  sale  of 
the  collateral  becomes  possible — f  7,000." 

The  accountants  asked  that  the  remainder  of  the  funds  in 
their  hands  should  be  distributed,  amounting  to  $3,000  of  prin- 
cipal and  $478.25  of  interest,  and  that  this  "  indebtedness  of 
J.  W.  Souder "  which  was  secured  by  collatei*al  "  should  be 
reserved  by  the  executors  for  f uither  accounting  when  a  sale 
of  the  collateral  becomes  possible."  It  was  to  ascertain  what 
the  collaterals  were  that  the  above  question  was  asked  and 
answei-ed.  Now  the  account  was  filed  on  Nov.  10,  1898, 
seven  yeai-s  after  the  death  of  the  testatrix,  and  the  above  testi- 
mony of  J.  W.  Souder  was  delivered  on  Jan.  6, 1894,  whereas 
the  deed  which  he  says  paid  off  the  $7,000  debt  was  made  to 
his  sister  in  Januaiy,  1879.  If  the  debt  was  paid  by  the  deed 
it  could  not  be  a  subject  of  collateittl,  either  when  the  account 
was  filed,  or  when  Souder  testified.  If  the  debt  was  paid  in 
1879  thei-e  could  not  be  any  **  future  accounting "  for  it  in 
November,  1893,  when  the  account  was  filed,  nor  in  January, 
1894,  when  Souder  testified  as  above. 

But  there  was  further  testimony  of  J.  W.  Souder  altogether 
inconsistent  with  the  theory  that  the  debt  was  paid  by  the  deed. 
He  had  transferred  to  his  sister  in  1882  one  hundred  and  forty 
shares  of  stock  in  the  Chester  Land  and  Improvement  Com- 
pany, the  par  value  of  which  was  $50.00  per  share,  amounting  on 
its  face  to  $7,000.  He  was  asked  about  this  transfer  and  said, 
"  No,  sir ;  I  gave  her  that  stock  in  this  way.  She  never  got  any 
income  from  this  pi*operty.  I  said  to  her,  *  Kate,  there  is  the 
stock  which  will  be  worth  maybe  $20,000  or  more;  I  will  give 
you  the  first  $7,000  out  of  these  shares ;  then  you  can  give  me 
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any  properties  I  got.'  Q.  Then  the  understanding  was  when 
you  sold  a  certain  portion  of  that  stock  and  got  $7,000  out  of 
it  for  her  you  were  to  have  the  deed  back?  A.  When  I  paid 
the  $7,000,  yes,  sir.  .  .  .  Q.  What  else  did  you  give  as  security 
to  your  sister  besides  that  deed  and  that  certificate  of  stock  ? 
A.  I  do  not  think  I  gave  anything  at  alU  sir.  I  do  not  remem- 
ber a  thing.  ...  By  the  Court :  Mr.  Souder,  as  I  understand, 
no  part  of  the  $7,000  has  ever  been  paid  ?  A.  No,  sir.  .  .  . 
Q.  So  the  prior  debt  of  $7,000  is  still  unpaid  ?  A.  Seven  thou- 
sand dollai-s,  sir." 

With  all  the  charity  which  it  is  possible  to  extend  to  the  wit- 
ness, and  with  a  perfect  willingness  to  attribute  to  him  a  mere 
misunderstanding  of  his  rights,  and  a  misconception  of  his  time 
position,  it  is  certainly  not  possible  to  regard  his  testimony, 
taken  in  its  entirety,  as  the  basis  of  a  judicial  sentence  or  de- 
cree that  his  debt  of  $7,000  was  paid  by  the  deed  of  1879. 

In  the  inventory  of  his  sister's  estate  taken  in  December,  1886, 
a  few  months  after  her  decease,  this  debt  was  noticed  as  an  asset 
of  the  estate  thus :  "  Indebtedness  of  J.  W.  Souder  to  decedent 
of  $7,000,  secured  by  sundry  collateral  of  uncertain  and  un- 
known value.     Face  value  $7,000." 

As  this  inventory  was  filed  by  the  executoi-s,  of  whom  he  was 
one,  it  must  be  taken  as  their  deliberate  assertion  that  the  entire 
debt  was  then  due  to  the  estate,  three  yeai-s  and  more  after  the 
deed  of  1879  was  given.  Again,  when  the  account  was  filed  in 
November,  1898  he,  as  one  of  the  executors,  charged  himself 
with  an  item  called  "Indebtedness  of  J.  W.  Souder.  .  .  . 
$7,000,"  and  it  was  one  of  the  several  items  which  constituted 
an  aggregate  of  $10,944.67  of  assets  of  the  estate.  This  ac- 
count was  verified  by  the  aflBdavit  of  its  correctness  made  by 
J.  W.  Souder  himself.  The  description  of  it  in  the  annexed 
distribution  account  we  have  already  given.  We  are  very 
clearly  of  opinion  that  upon  the  testimony  and  acts  of  Mr.  Sou- 
der it  must  be  adjudged  that  his  debt  to  the  testatrix  was  not 
paid  by  giving  her  the  deed,  that  no  part  of  it  has  ever  yet  been 
paid,  and  that  it  is  a  present  subsisting  indebtedness.  It  was 
not  barred  by  the  statute  of  limitations  because  the  transfer  of 
stock  which  was  made  in  1882,  was  a  distinct  acknowledgment 
of  the  debt  from  which  a  promise  to  pay  was  reasonably  dedu- 
cible.  Palmer  v.  Gillespie,  95  Pa.  340,  and  this  took  place  within 
six  years  of  the  death  of  the  testatrix. 
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In  addition  to  the  foregoing  considerations  it  is  perfectly 
plain  that  the  testatrix  considered  the  claim  as  an  existing  debt 
against  her  brother  at  the  time  her  will  was  made  in  June,  1886. 
She  there  recites  it  as  a  debt  which  her  brother  owes  her  and 
bequeaths  it  when  paid,  to  various  charitable  legatees.  While 
such  a  declaration  could  not  operate  to  create  a  debt,  it  is  cer- 
tainly strong  evidence  that  a  debt  already  existing,  still  con- 
tinued. It  could  not  be  extinguished  by  the  acceptance  of  the 
deed  unless  she  so  intended  at  the  time,  and  of  that  there  is  no 
evidence.  Bonder's  statement  thAt  the  debt  was  paid  by  the 
deed  is  nothing  more  than  his  own  opinion  to  that  effect.  He 
does  not  say  that  she  agreed  to  take  it  as  payment. 

We  do  not  understand  that  the  court  below  peraonally  sur- 
charged the  executoi*s  with  the  amount  of  this  debt.  The  court 
simply  ordered  that  the  executors  should  make  sale  of  the  se- 
curities and  file  an  account  of  the  proceeds,  and  that  notice  of 
the  sale  should  be  given  to  all  parties  in  interest.  This  we 
think  was  correct.  No  time  was  fixed  within  which  the  sale 
should  be  made.  We  think  a  sale  should  be  made  after  a  notice 
to  redeem  has  been  given,  for  which  a  reasonable  time  should 
be  allowed  to  the  debtor. 

The  decree  of  the  court  below  is  affirmed,  and  it  is  ordered 
that  the  accountants  make  sale  of  the  securities  received  from 
Joseph  W.  Bonder  within  one  year  from  the  time  of  filing  this 
opinion,  after  fii^st  giving  said  Souder  three  months'  notice  of 
said  sale,  and  the  opportunity  to  pay  the  debt  and  redeem  the 
securities  until  the  time  of  sale. 


Estate  of  Catharine  Souder.     Appeal  of  Joseph  W.  Sou-  If^^sc  »44i 
der,   Margaret  Manderson  and  Harry  N.   Williams, 
Executors. 

Orphans*  court^PetUion  for  removal  of  exectitors^Besponsive  answer, 
A  petition  was  presented  by  a  legatee  to  the  orphans'  court  for  the  re- 
moval of  executors  from  their  office.  An  answer  was  filed  by  the  execu- 
tors responsive  to  the  petition,  denying  all  the  allegations  relied  upon  as 
causes  for  dismissal.  No  testimony  was  taken  on  either  side.  Held,  that 
the  answer  must  be  taken  as  time,  and  that  the  executors  should  not  be 
removed. 
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Argued  Jan.  28, 1895.  Appeal,  No.  211,  July  T.,  1894,  liy 
Joseph  W.  Souder,  Margaret  Mandersoii  and  Harry  N.  Wil- 
liams, executoi's,  from  decree  of  O.  C.  Pliila.  Co.,  removing 
said  executors  on  petition  of  legatees.  Before  Green,  Wil- 
liams, McCoLLiTM,  Mitchell  and  Fell,  JJ.    Revei-sed. 

Petition  for  the  removal  of  executors. 

The  petition  set  forth  that  Catharine  R.  Souder,  the  decedent, 
died  Oct.  29, 1886,  leaving  a  will,  dated  June  17,  1886,  where- 
by she  provided,  inter  alia,*  as  follows :  "  When  my  brother 
(J.  W.  Souder)  pays  the  $7,000  he  owes  me,  or  sells  the  share 
he  gave  me  in  the  property  at  Chester,  he  is  to  receive  all  the 
papers  he  gave  me  as  security,"  that  she  disposed  of  the  money 
to  the  legatees,  (petitionei-s,)  and  devised  and  bequeathed  her 
residuary  estate  to  her  said  brother  and  her  sister  and  their 
children,  appointing  the  brother  and  sister  and  Harry  N.  Wil- 
liams executoi-s,  to  whom  letters  were  granted 

That  their  inventory,  filed  Dec.  2,  1886,  recites  as  follows : 

Furniture, $   426  85 

Cash,         . 617  72 

Mortgage, 8,000  00 

J.  W.  Souder,  due  decedent,  with  collateral,     .    7,000  00 

$10,944  57 

That  nothing  was  done  towards  the  administmtion  of  the 
estate  till  October,  1893,  when  the  mortgage  of  $3,000  was  sold 
and  the  legacies  from  that  amount  paid ;  and  no  accounting 
was  made  until  November,  1893,  when  an  account  was  filed  in 
obedience  to  a  citation,  and  it  was  then  found  that  no  effoi*t 
had  been  made  to  collect  the  debt  of  $7,000 ;  that  for  said  debt 
the  estate  holds  as  collateral  certain  interests  in  real  and  per- 
sonal estate  of  a  deceased  brother  and  certain  st<»ck  in  the 
Chester  Land  Company ;  that  the  said  executrix,  Margaret 
Manderson,  has  removed  to  Washington,  D.  C,  where  she  i*e- 
sides;  that  Hariy  N.  Williams  is  an  invalid,  and  resides  out  of 
the  county,  and  Joseph  W.  Souder  is  likely  to  prove  insolvent, 
is  a  debtor  to  the  estate  and  president  of  the  company,  the  stock 
of  which  is  held  as  collateral  security  for  the  debt. 

The  petition  charges  neglect  and  mismanagement,  and  that 
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the  interests  of  the  estate  are  likely  to  be  jeopardized,  and  asks 
that  the  executoi-s  be  removed. 

The  answer  of  the  executoi-s  denied  that  nothing  was  done 
in  the  administration  till  October,  1893,  but  averred  on  the  con- 
trary, that  the  usual  coui-se  had  been  proceeded  with ;  that  the 
83,000  moi-tgage,  while  diflBcult  to  dispose  of  because  of  the 
existence  of  prior  ground  rents,  was  finally  sold  for  less  than  its 
face  value,  and  the  executors  supplied  the  difference  of  $816.75 
out  of  their  own  pockets ;  that  prior  to  its  sale  the  executors 
themselves,  in  order  to  facilitate  distribution,  advanced  some  of 
the  legacies  payable  out  of  said  mortgage.  The  answer  further 
denied  that  the  so-called  debt  of  J.  W.  Souder  was  represented 
by  certain  interests  in  the  real  and  pei'sonal  estate  of  his  de- 
ceased brother,  and  that  it  was  an  obligation  such  as  could  be 
enforced  at  law,  averring  that  it  consisted  simply  of  an  option 
on  his  part  to  claim  the  reassignment  of  the  stock  upon  pay- 
ment by  him  of  the  i7,000,  and  that  af  no  time  since  decedent's 
death  had  the  stock  attained  any  value  because  the  real  estate 
operation  which  it  represented  as  yet  remained  immature.  It 
further  denied  the  insolvency  of  J.  W.  Souder,  and  averred 
that  he  is  in  better  circumstances  than  when  nominated  as  ex- 
ecutor by  decedent,  who  was  fully  acquainted  with  his  financial 
condition.  It  admitted  the  change  of  i*esidence  of  two  of  the 
executors,  but  denied  the  alleged  incapacity  of  Harry  N.  Wil- 
liams, and  averred  that  the  executoi-s  had  managed  the  estate 
for  the  best  interests  of  all  concerned,  had  even  voluntarily 
added  to  it  without  expectation  of  reimbui-sement,  and  had 
received  no  commission  for  their  services ;  and  further,  that  it 
was  contrary  to  the  intent  of  the  will  itself  that  said  Souder 
should  be  removed  from  control  of  said  stock. 

The  case  was  heard  on  bill  and  answer  without  testimony  and 
the  following  opinion  filed  June  16, 1894,  by  Ashman,  J. : 

"We  think  that  this  petitioo. should  be  granted.  Two  of 
the  respondents  are  living  outside  of  this  jurisdiction,  and  the 
interests  of  the  remaining  executor  are  hostile  to  those  of  the 
estate.  In  addition  to  the  reasons  assigned  by  the  petitioner's, 
the  circumstances  which  led  to  the  surcharge  of  the  accountants 
with  the  debt  of  one  of  their  number,  and  which  are  set  out  in 
the  opinion  sustaining  the  exceptions  to  the  executors'  account, 
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fully  warrant  the  removal  under  the  act  of  May  1, 1861,  sec.  1. 
The  petition  is  granted." 
Penrose,  J,,  dissents. 

Errors  assigned  were,  (1)  granting  the  petition  for  the  re- 
moval of  the  executoi-s ;  (2)  deciding  that  the  interests  of  the 
third  executor  (J.  W.  Souder)  are  hostile  to  those  of  the  estate ; 
(3)  deciding  that  the  circumstances  set  out  in  the  opinion  sus- 
taining the  exceptions  to  the  executors'  account  fully  wan-ant 
their  removal  under  the  act  of  May  1, 1861,  sec.  1. 

John  O.  Johnson  and  J,  Percy  Keating^  B,  Gordon  Bromley 
with  them,  for  appellant. — The  answer  must  be  taken  as  true. 
2  Daniel's  Ch.  Prac.  p.  982.  The  power  of  removal  of  the  two 
executors  who  have  ceased  to  reside  in  the  state  is  discretionary. 
Act  March  29, 1832,  §  27,  Purd.  660 ;  Grotz's  App.,  1  North- 
ampton  96.  It  is  submitted  that  the  removal  of  Mrs.  Mandersou 
would  not  further  the  cause  of  administration,  nor  would  her 
continuance  as  executor  prejudice  the  estate  remaining  undis- 
tributed. If  the  application  for  the  removal  of  Mr.  Williams  is 
based  on  the  ground  of  physical  disability  under  act  May  1, 
1861,  §  2,  Purd.  561,  it  is  to  be  observed  tliat  this  act  applies  to 
sole  executoi-s  only,  and  to  cases  of  incompetency  to  discharge 
the  duties  of  his  trust  by  reason  of  his  disability.  Moreover, 
the  answer  denies  that  Mr.  Williams  is  incompetent  to  discharge 
the  duties  of  his  trust  by  reason  of  his  infirmity.  The  action 
of  the  executoi-s  regarding  the  f 7,000  legacy,  (see  preceding 
case)  does  not  justify  their  removal  on  that  account. 

The  executors  have  managed  the  estate  for  the  best  interest 
of  all  concerned ;  they  have  voluntarily  supplied  over  $800  of 
their  own  funds  with  which  to  pay  legatees  without  expectation 
of  reimbursement ;  they  have  received  no  commissions ;  'the 
estate  with  the  exception  of  the  $7,000  legacy  which  cannot  as 
yet  be  distributed,  has  been  settled  by  them  without  the  loss  of 
a  dollar ;  an  order  of  removal  would  reflect  upon  their  credit 
and  the  remaining  asset  could  not  be  benefited  or  sooner  dis- 
posed of  by  the  appointment  of  a  stranger,  and  if  deemed  nec- 
essary to  afford  protection  to  the  remaining  asset,  security  could 
be  required  under  act  March  29, 1832,  §  22,  Purd.  658.  Under 
these  circumstances,  the  executors  should  not  have  been  re- 
moved :  Pai-sons's  Est.,  82  Pa.  465. 
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A.  M.  Burton^  J.  M.  Pile  with  him,  for  appellees. — Of  the 
execators,  Margaret  Manderson  had  removed  from  the  state  and 
was  residing  permanently  at  Washington  ;  Hariy  N.  Williams 
was  an  invalid,  had  taken  no  part  in  the  management  of  the 
estate  and  was  out  of  the  jurisdiction  ;  Joseph  W.  Souder  was 
insolvent,  a  debtor  to  the  estate,  hostile  to  its  interests  and  had 
absolute  control  of  the  only  property  from  which  anything 
could  be  realized  with  which  to  pay  the  legatees. 

Whether  the  i-emoval  was  distinctly  within  the  terms  of  the 
act  of  1861,  or  under  the  general  powers  of  the  orphans'  court, 
it  is  submitted  that  the  decree  was  eminently  proper  and  should 
not  be  disturbed. 

Opinion  by  Mb.  Justice  Green,  July  18, 1895: 
This  is  an  appeal  from  an  order  of  the  orphans'  court  remov- 
ing the  executors  of  the  will  of  the  testatrix  from  their  office. 
The  case  was  heard  in  the  court  below  on  the  petition  of  a  leg- 
atee under  the  will  of  the  deceased,  and  the  answer  of  the  exec- 
utoi-s  thereto.  No  testimony  of  any  kind  was  taken,  and  hence 
the  facts  set  forth  in  the  answer  which  are  responsive  to  the 
petition,  and  deny  its  material  allegations,  must  be  taken  as  true. 
The  mattei's  contained  in  the  petition  and  which  are  relied  upon 
as  causes  of  dismissal,  are  all  denied  in  the  answer,  and  espe- 
cially the  allegation  concerning  the  mismanagement  of  the  es- 
tate and  the  non-collection  6i  the  $7,000  debt  owing  by  Joseph 
W.  Souder.  The  answer  avers  that  it  has  been  impossible  to 
realize  on  the  siecurities  for  that  debt,  as  they  have  heretofore 
had  no  market  value,  but  that  there  is  a  prospective  value  which 
may  be  realized,  upon  some  further  delay.  The  answer  also  de- 
nies that  the  change  of  residence  of  the  two  executoi-s  in  any 
way  inteiieres  with  their  ability  to  manage  the  estate,  and  it 
also  denies  that  Mr.  Williams  is  an  invalid.  The  answer  alleges 
that  J.  W.  Souder  and  Margaret  Manderson,  who  are  a  brother 
and  sister  of  the  testatiix,  are  legatees,  and  also  residuary  leg- 
atees, under  the  will,  and  that  their  sister  knew  all  about  them 
when  she  selected  them  as  executoi's.  The  answer  also  alleges 
that  the  executora  have  administered  all  the  estate  except  that 
one  item  of  the  claim  against  J.  W.  Souder,  that  they  have 
chained  no  commission  for  their  services,  and  that  they  have 
advanced  money  to  pay  some  of  the  legacies.     It  is  true  that 
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J.  W.  Souder  denies  that  he  owes  the  estate  a  debt  of  $7,000, 
but  admits  that  he  will  have  to  pay  $7,000  in  order  to  redeem 
the  140  shares  of  the  stock  of  the  Chester  Land  and  Improve- 
ment Company  which  he  assigned  to  the  testatrix. 

In  view  of  all  the  circumstances  attepding  the  case,  we  think 
it  better  that  these  executors  should  not  be  removed  at  this 
time,  and  as  we  have  ordered  a  sale  of  the  securities  in  another 
appeal  taken  in  this  estate,  we  think  justice  will  be  better  sub- 
served by  their  continuance  in  office  for  the  present. 

Decree  reversed  at  the  cost  of  the  appellee. 


Appeal  of  Robert  Ralston  and  Francis  W.  Ralston,  Jr., 
Administrators,  d.  b.  n.  c.  t.  a.  of  William  Meredith, 
deceased,  in  the  matter  of  the  assigned  estate  of  Wil- 
liam Wurts  &  Co. 

Assignee  for  the  benefit  of  creditors  —  Purchase  of  claims  by  a^Hgnee 
against  the  estate— Presumption— Rights  of  personal  representative  of  as- 
signor and  assignee. 

Where  the  assignee  for  the  benefit  of  creditors  pu^*chases  claims  against 
the  assigned  estate  at  a  discount,  he  will  not  be  allowed  to  recover  divi- 
dends upon  such  claims  to  an  amount  gi'eater  than  he  paid  for  them;  and 
where  there  is  no  direct  evidence  that  he  purchased  them  for  his  own  ben- 
efit, the  presumption  is  that  the  purchase  was  made  for  the  benefit  of  the 
assigned  estate ;  and  .where  the  specific  dividends  declared  upon  the  claims 
purchased  by  him  had  been  received  by  the  assignee  in  his  lifetime  or  by 
his  personal  representatives  after  his  death,  that  is  not  sufficient  to  give  the 
latter  standing  to  contest  the  claim  of  the  personal  representative  of  the 
assignor  to  a  fund  consisting  of  dividends  declared  upon  claims  of  other 
creditoi*s  remaining  unclaimed  in  the  hands  of  the  substituted  assignee. 

Special  assignment  for  the  benefit  of  releasing  creditors— Bights  of  as- 
sigtwr  against  creditors  to  pro  rata  shares  which  remain  unclaimed  by 
other  creditors. 

Where  a  debtor  makes  an  assignment  of  a  portion  of  his  property  for 
the  benefit  of  releasing  creditors,  with  the  direction  in  the  deed  of  assign- 
ment that  the  fund  is  to  be  distributed  pro  rata  among  them,  and  that  the 
shares  of  those  creditors  who  refuse  to  sign  the  release  are  to  revert  to  the 
assignor,  the  releasing  creditor  becomes  thereby  a  purchaser  for  value  of 
a  share  in  the  fund  pro  rata  with  other  creditors,  but  he  obtains  no  interest 
whatever  in  the  pro  rata  share's  of  other  creditors,  and  hence  a  fund  t?<>n- 
sisting  of  dividends  which  have  remained  unclaimed  by  the  creditors  on 
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whose  claims  they  were  declared  for  a  period  of  more  than  twenty-one 
years  is  payable  to  the  personal  representatives  of  the  original  assignor, 
and  not  to  other  unpaid  creditors  of  the  assigned  estate :  Estate  of  Potter 
&  Page,  54  Pa.  465,  followed. 

Assigned  estate — AdjudicaUon  of  deceased  assignee's  administrator's  ac- 
count binding  upon  the  substituted  assignee. 

Where  an  assignee  for  the  benefit  of  creditors  appropriates  a  fund  to 
his  personal  use,  and  upon  the  adjudication  of  his  administrator's  account 
in  the  orphans'  court  the  auditor  appointed  determined  that  the  fund  which 
is  in  the  decedent's  assets  belongs  to  the  assigned  estate,  and  directs  said 
fund  to  be  ti*ansf erred  to  the  substituted  assignee,  which  repoit  is  con- 
finned  without  appeal,  such  direction  fixes  the  status  of  the  fund,  nud 
upon  the  settlement  of  the  account  of  the  substituted  assignee  the  per- 
sonal representatives  of  the  deceased  assignee  cannot  again  raise  the 
question  of  tlie  ownership  of  such  fund. 

Argued  Jan.  29, 1895.  Appeal,  No.  213,  July  T.,  1894,  by 
Robert  Ralston  and  Fmncis  W.  Ralston,  Jr.,  admin istratoi-a 
d.  b.  n.  c.  t.  a.  of  William  Meredith,  deceased,  from  the  decree  of 
the  court  of  common  pleas  No.  4  of  Phila.  Co.,  June  T.,  1891, 
No.  264,  awarding  the  fund  to  S.  Davis  Page,  administmtor 
d.  b.  n.  c.  t.  a.  of  William  Wurts,  deceased.  Before  Green, 
Williams,  McCollitm,  Mitchell  and  Fell,  JJ.    Affirmed. 

Exceptions  to  auditor's  report.  Before  Thayer,  P.  J.,  Wil- 
son and  Arnold,  JJ. 

On  Aug.  11,  1819,  Maurice  Wurts  and  William  Wurts, 
two  members  of  the  firm  of  Maurice  Wurts  &  Co.,  assigned 
to  William  Meredith  and  John  Day  as  trustees,  certain  specific 
property  to  be  divided  pro  rata  amongst  so  many  of  the  cred- 
itors of  said  firm  as  should  execute  and  deliver  to  said  firm 
releases  and  discharges  of  all  demands  against  them.  The 
active  duties  of  the  trust  devolved  upon  William  Meredith, 
aud  upon  his  death  Eli  K.  Price  was  appointed  his  administra- 
tor. He  was  also  appointed  trustee  for  the  above  fund  in  lieu 
of  Mr.  Meredith,  deceased. 

On  the  death  of  Eli  K.  Price  his  executors  filed  an  account 
of  the  fund  in  his  hands  as  substituted  assignee. 

By  the  account,  the  accountants  charge  themselves  as  of 
June  1,1849: 

"To  amount  of  unclaimed  dividends  to  date  in  hands  of 
trustee  due  the  following  creditors  of  the  estate  of  Maurice 
Wurts  &  Co. : 


Digitized  by 


Google 


256  RALSTON'S  APPEAL. 

Statement  of  Facts.  [169  Fa. 

Bank  of  England,     • $660  01 

Compton  &  Sunley, 129  83 

Coupland  &  Sons, 656  92 

J.CuUen,     •        .         .        ...        •        •  39  28 

Hatgood,  Brown  &  Evans,        ....  1,248  22 

J.  Wood  &  Co., 322  11 

Allat  &  Green, 1,097  88 

Dougall  &  Son, 46  60 

J.  Evans, 549  71 

Fisher  &  Son, 267  53 

J.  Midwood, 316  53 

$5,334  62" 
And  as  of  September  20,  1867 : 

"Amount  of  city  loan  tmnsferred  from  estate  of 
William  Meredith,  deceased,  by  order  of  au- 
ditor of  supplemental  account  of  Eli  K.  Price, 
administrator  b.  d.  n.  c.  t.  a.,  confirmed  by 
the  orphans'  court  of  Philadelphia  county, 
and  directed  to  be  held  for  this  trust,  .        .  $3,000  00 

"  Interest  received  on  same  as  per  items  in  admin- 
istrator's sixth  account  and  supplemental 
account  and  transferred  by  order  of  the  audi- 
tor as  above, 2,697  00 '' 

Which,  with  the  accumulations  on  these  two  funds,  aggregat- 
ing, on  June  16,  1891,  $79,007.43,  after  sundry  allowances 
claimed,  produced  a  balance  on  hand  in  cash  on  the  last  date, 
of  $33,355.45. 

We  have  thus  two  funds :  One  of  $5,334.52,  consisting  of 
unclaimed  dividends  due  to  certain  specified  creditors  of  the 
estate  of  Maurice  Wurts  &  Co. ;  the  other  of  $5,697,  being  the 
fund  passed  upon  by  auditor  Clayton,  and  directed  by  him  to 
be  held  for  the  unpaid  creditors  of  Maurice  and  William  Wurts, 
or  in  the  event  of  their  not  being  reached,  then  for  the  benefit 
of  the  original  assignors,  or  their  representatives,  which  Mr. 
Meredith's  books  showed  were  also  unclaimed  dividends  belong- 
ing to  certain  creditors  of  M.  &  W.  Wurts,  who  could  not  be 
found,  and  the  accrued  interest  thereon. 

The  account  of  Mr.  Eli  K.  Price,  Sr.,  as  trustee  of  the  as- 
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signed  estate  of  M.  and  W.  Wurts,  starts  in  his  books  from  the 
date  of  the  account  filed,  June  1,  1849,  and  is  made  by  his 
executors,  from  all  the  books  and  papers  at  their  command. 

The  court  appointed  Franklin  Townsend,  Esq.,  auditor  to 
distribute  funds  which  belonged  to  the  assigned  estate  of  Mau- 
rice Wurts  &  Co. 

The  material  facts  will  be  found  in  his  report  and  in  the 
opinion  of  the  Supreme  Court.     The  auditor  reported : 

"  That  in  the  year  1819  and  piior  thereto,  Maurice  Wurts 
and  William  Wurts  were  associated  in  business  under  the  firm 
name  of  Maurice  Wurts  &  Co,,  which  was  carried  on  by  them 
both  in  the  city  of  Philadelphia,  U.  S.  A.,  and  the  city  of  Lon- 
don, England;  that  they  failed  in  business  about  that  time, 
and  that  by  deed  poll  dated  Aug.  11,  1819,  the  said  Maurice 
Wurts  and  William  Wurts  granted,  conveyed,  assigned,  and 
transferred  unto  John  Day,  of  the  city  of  New  York,  and  Wil- 
liam Meredith,  of  the  city  of  Philadelphia,  their  heii*s,  execu- 
tors, administratoi-s  and  assigns,  all  the  estate,  real,  personal, 
and  mixed,  whatsoever  and  wheresoever,  of  them  the  said  Mau- 
rice Wurts  and  William  Wurts,  upon  the  special  ti*ust  and 
confidence  to  sell  and  dispose  of  the  same  and  apply  and  appro- 
priate the  proceeds  thereof  to  and  among  such  of  the  creditors 
of  the  said  assignors  as  should  within  five  months  from  the  date 
of  said  deed  of  trust  execute  and  deliver  to  said  Maurice  Wurts 
&  Co.,  or  their  agent  for  that  purpose  appointed  by  writing 
under  their  hands  and  seals  a  full,  entire  and  effectual  release 
of  all  claims  and  demands  against  said  Maurice  Wurts  &  Co., 
as  well  jointly  as  severally.  Both  of  said  assignees  accepted 
the  trust. 

"So  far  as  your  auditor  has  been  informed  there  has  been  no 
account  filed  in  this  jurisdiction  by  the  said  original  assignees, 
but  in  a  book  kept  by  the  late  William  Meredith,  and  which 
was  turned  over  by  him  to  Eli  K.  Price,  while  both  were  living, 
and  Mr.  Price  was  acting  as  the  attorney  in  fact  of  said  Wil- 
liam Meredith,  duly  appointed  by  letter  of  attorney  dated  the 
6th  day  of  August,  1841,  which  was  produced,  there  are  en- 
tries showing  the  dividends  declared  and  those  paid  by  Mr. 
Price  and  by  Mr.  Meredith. 

"  Upon  the  death  of  Mr.  William  Meredith,  which  occurred 
about  Sept.  26, 1844,  the  executors  named  in  his  will  having 
Vol.  clxix— 17 
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all  renounced,  letters  of  administration  d.  b.  n.  c.  t.  a.  on  the 
estate  of  said  William  Meredith  were  granted  to  the  said  Eli 
K.  Price,  who  took  said  letters  at  the  request  of  the  family  of 
said  decedent. 

"John  Day,  one  of  the  original  assignees,  who  survived  the 
said  William  Meredith,  but  had  received  no  funds  of  the  trust 
estate,  was  discharged  from  the  trust  under  said  assignment  by 
the  court  of  common  pleas  of  this  county  on  the  28th  of  De- 
cember, 1844. 

"After  the  death  of  said  William  Meredith  on  proper  pro- 
ceedings had  in  the  court  of  common  pleas  of  this  city  and 
county,  Eli  K.  Price,  of  Philadelphia,  and  John  Ferguson,  of 
New  York,  were,  on  the  28th  day  of  December,  1844,  duly 
appointed  trustees  under  said  deed  of  assignment,  in  the  place 
and  stead  of  William  Meredith,  deceased,  and  John  Day,  dis- 
charged. 

"After  the  appointment  of  Eli  K.  Price  and  John  Ferguson, 
they  sti-uck  five  seveml  dividends  from  the  funds  arising  from 
said  assigned  estate  upon  all  the  claims  thereon,  and  paid  all 
of  said  dividends  excepting  those  included  in  the  schedule  of 
unclaimed  dividends  hereinafter  referred  to  and  included  in 
such  payments,  the  dividends  on  the  claims  stated  to  have  been 
purchased  by  William  Meredith,  and  also  those  stated  to  have 
been  purchased  by  Maurice  Wurts  and  William  Wurts,  the 
receipts  for  which  dividends  were  produced  before  your  auditor, 
so  that  the  fund  contained  in  the  present  account  was  derived 
wholly  from  unclaimed  dividends  on  claims  of  creditor  who 
never  appeared  or  made  any  claim  upon  any  of  the  trustees 
under  this  deed  of  assignment. 

"The  said  John  Ferguson  appears  to  have  died  after  the 
declaration  of  these  dividends  by  Mr.  Price  and  Mr.  Ferguson, 
and  the  present  account  hereto  annexed  is  filed  by  the  execu- 
tors of  Mr.  Price,  who  is  stated  therein  as  the  surviving  trus- 
tee, though  no  account  appears  to  have  been  filed  of  recoid  by 
Day  and  Meredith  or  either  of  them. 

"  In  the  year  1867  Eli  K.  Price,  as  administrator  d.  b.  n.  c.  t.  a. 
of  William  Meredith,  deceased,  filed  his  sixth  account,  and 
the  same  was  referred  by  the  orphans'  court  of  this  county 
to  John  Clayton,  Esq.,  to  audit,  settle  and  adjust  and  to  report 
distribution.     Mr.  Clayton's  report  shows  that  in  this  account 
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there  was  included  $3,000  of  Philadelphia  City  Six  Per  Cent 
Loan  and  Interest  received  thereon  from  time  to  time,  amount- 
ing to  $2,697  (together  f5,997),  and  that  this  fund  arose  from 
unclaimed  dividends  in  the  hands  of  William  Meredith  at  the 
time  of  his  decease  belonging  to  certain  creditors  of  M.  and 
W.  Wurts,  who  could  not  be  found,  and  that  Mr.  Peter  McCall,  ' 
representing  the  heirs  of  said  William  Meredith,  contended 
that  this  money  in  the  hands  of  Mr.  Meredith  at  his  death  had 
DO  earmark  and  was  not  to  be  distinguished  from  the  residue 
of  his  assets,  and  that  his  estate  was  merely  indebted  to  the 
creditors  in  question  of  M.  and  W.  Wurts,  and  that  upon  their 
failure  to  establish  their  claims,  this  fund  with  its  accumula- 
tions should  be  distributed  to  and  among  Mr.  Meredith's  heirs 
and  next  of  kin.  The  auditor  ruled  and  so  repoi'ted  that  the 
said  investment  and  the  accrued  interest  thereon  had  no  place 
among  the  assets  of  the  testator,  and  should  be  struck  out  of 
said  account  and  said  sum  of  $6,697  be  held  by  Mr.  Price  in 
his  capacity  of  tiustee  for  the  creditoi-s  of  M.  and  W.  Wurts 
for  the  unpaid  creditors,  or,  in  the  event  of  their  not  being 
reached,  then  for  the  benefit  of  the  original  assignors  or  their 
i-epresentatives.  This  report  of  Mr.  Clayton  as  auditor,  there 
appearing  no  exception  thereto,  was  confirmed  absolutely  by 
the  orphans'  court  on  Sept,  20,  1867. 

"  There  appears  upon  the  book  above  referred  to,  kept  by 
Mr.  Meredith  and  turned  over  by  him  to  Mr.  Price,  sundry 
accounts  of  the  trust  estate  wherein  dividends  were  struck  in 
favor  of  the  respective  creditors  by  name,  the  greater  part  of 
which  appears  to  have  been  paid,  but  certain  of  them  have 
never  been  paid  to  or  claimed  by  the  creditoi-s  to  whom  they 
were  awarded.  .  .  . 

"No  formal  proof  of  the  fact  was  produced  before  your  au- 
ditor, but  it  appears  to  have  been  conceded  that  the  said  Wil- 
liam Meredith  in  his  lifetime  purchased  the  claims  of  some  of 
these  creditors,  and  paid  to  himself  or  retained  for  his  own  use 
the  dividends  awarded  on  the  claims,  and  to  his  appropriation 
of  such  dividends  no  objection  seems  to  have  ever  been  made. 

'^  It  also  appeared  that  the  assignors  had  purchased  the  claims 
of  certain  creditoi-s  and,  through  their  attorney,  Charles  S. 
Wurts,  received  payment  of  dividends  on  the  same  from  the 
said  Messrs.  Price  and  Ferguson,  the  substituted  trustees. 
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"  No  exception  or  objection  appears  to  have  been  made  to 
the  present  account  which  has  been  confirmed  by  the  court, 
and  shows  a  balance  of  thirty-three  thousand  three  hundred  and 
fifty-five  and  ^^jj  doUara  ($38,355.45),  only  resulting  as  above 
stated  from  the  unclaimed  dividends  and  the  interest  thereon, 
'and  as  the  result  of  the  careful  and  continuous  investment 
thereof  by  Mr.  Price,  the  surviving  trustee. 

*'  Two  opposing  claimants  presented  themselves  before  your 
auditor  for  this  fund.  Mr.  S.  Davis  Page,  who  is  the  adminis- 
trator, d.  b.  n.  c.  t.  a.,  of  William  Wurts,  deceased,  who  was  the 
surviving  partner  of  the  said  firm  of  Maurice  Wurts  &  Com- 
pany, the  assignors,  who  appeared  in  his  own  behalf  and  by  his 
said  counsel,  and  claimed  the  whole  balance  of  said  fund  under 
and  by  virtue  of  the  express  terms  of  the  deed  of  assignment. 
Robert  Ralston  and  Francis  W.  Ralston,  Jr.,  who  are  the  ad- 
ministrators, d.  b.  n.  c.  t.  a.,  of  William  Meredith,  deceased, 
who  were  represented  by  Lewis  Lawrence  Smith,  Esq.,  and 
Caldwell  E.  Biddle,  Esq.,  and  who  also  claim  the  whole  of  said 
balance  of  said  fund,  on  the  ground  that  they  represent  the 
only  parties  holding  claims  under  said  assignment,  who  appeared 
before  the  auditor.  Both  the  said  administrator  of  William 
Wurts  and  the  administrators  of  William  Meredith  produced 
to  the  auditor  their  respective  letters  of  administration. 

*'  The  counsel  for  the  respective  claimants  presented  to  the 
auditor  both  oral  and  written  arguments,  and  with  the  consent 
and  approval  of  said  counsel  your  auditor  has  concluded  to 
attach  their  briefs  to  this  report  for  the  information  of  your 
honorable  court.  ... 

"  The  case  of  Est.  of  Potter  &  Page,  54  Pa.  St.  reports,  465, 
etc.,  cited  by  the  counsel  for  the  administrator,  d.  b.  n.  c.  t.  a.,  of 
William  Wuits,  deceased,  is  in  all  its  features,  facts  and  phases 
almost  identical  with  the  case  under  consideration,  with  this 
exception,  to  wit :  that  in  the  case  of  Est.  of  Potter  &  Page  an  act 
of  assembly  was  passed  on  April  16, 1866,  directing  the  trustees 
to  pay  over  the  balance  of  the  assigned  estate  in  their  custody 
of  Elizabeth  Page,  widow  and  administratrix  of  William  Page, 
deceased,  etc.,  and  Judge  Allison,  in  his  very  elaborate  and 
able  opinion,  says  on  this  point,  *The  act  of  1866  is  in  the 
nature  of  a  legislative  decree,  which  attempts  to  adjudicate  on 
rights  that  had  become  fixed,  and  therefore  is  to  be  regarded 
of  no  value  in  the  determination  of  the  question  before  us.* 
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"On  behalf  of  the  administrator,  d.  b.  n.  c.  t.  a.,  of  the  sur- 
viving partner  and  assignor,  William  Wurts,  deceased,  it  was 
contended  that  the  adjudication  and  appropriation  of  the  un- 
claimed dividends  of  the  estate  of  Maurice  Wurts  &  Company 
made  by  the  orphans'  court,  under  the  report  of  Mr.  Clayton, 
as  auditor,  hereinbefore  mentioned,  was  (having  never  been 
appealed  from)  conclusive  against  the  rights  of  Mr.  Meredith 
or  his  legal  representatives  to  any  portion  of  the  fund  in  this 
case,  which  was  derived  solely  and  entirely  from  unclaimed 
dividends  and  was  in  the  nature  of  res  adjudicata. 

"  Without  relying  upon  this  as  finally  determining  against 
the  rights  of  the  representatives  of  Mr.  Meredith,  but  taking  it 
in  connection  with  the  decision  of  the  Supreme  Court  in  the 
case  of  Est  of  Potter  &  Page  as  above  stated,  and  after  a  careful 
and  exhaustive  examination  and  consideration  of  the  authori- 
ties cited  by  the  learned  counsel  for  both  of  the  claimants  and 
the  testimony  and  exhibits  produced,  the  auditor  is  of  the  opinion 
that  the  above  cited  case  of  Est.  of  Potter  &  Page  controls  and 
governs  this  case,  and  that  therefore  the  balance  in  the  hands 
of  the  accountants,  after  deducting  the  expenses  of  this  audit 
and  costs  of  filing  the  said  account,  with  all  accretion  of  inter- 
est thereon  collected  since  the  filing  of  the  account,  belongs  to 
the  legal  representatives  of  said  William  Wurts,  the  surviving 
assignor,  deceased,  and  your  auditor  so  reports  and  awaitls  the 
same  to  S.  Davis  Page,  as  administrator,  d.  b.  n.  c.  t.  a.,  of  Wil- 
liam Wui-ts,  deceased." 

The  administrators  of  William  Meredith  filed  the  following 
exceptions  to  the  report  of  the  auditor : 

'*•  1.  Because  he  finds  that  the  deed  of  trust  covered  all  the 
estate,  real,  personal,  and  mixed,  of  M.  &  W.  Wurts,  whereas 
the  said  deed  of  trust  conveyed  only  certain  designated  prop- 
erty. 

"2.  Because  he -does  not  find  that  the  release  was  duly 
signed  by  the  creditors,  the  dividends  on  whose  claims  are 
included  in  the  present  account. 

^^3.  Because  he  does  not  find  what  was  the  aggregate  amount 
of  dividends  declared  since  the  beginning  of  the  trust. 

"  4.  Because  he  misstates  the  number  of  dividends  declared 
by  Eli  K.  Price  and  John  Ferguson,  the  same  being  six  in 
stead  of  five,  and  because  he  does  not  find  their  dates. 
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^^5.  Because  he  does  not  find  that  a  portion  of  the  fund 
before  him  was  not  passed  upon  by  auditor  John  M.  Clayton, 
in  the  proceeding  before  him. 

*•*•  6.  Because  he  does  not  attach  to  his  report  the  account 
book  of  the  trust  estate  mentioned  in  his  report  and  because  he 
does  not  find  that  the  exhibits  produced  before  him  came  from 
and  had  always  been  in  the  custody  of  the  trustee  of  the  Wurts 
estate  or  their  legal  representatives. 

^^  7.  Because  the  auditor  finds  that  no  exception  was  taken 
to  the  account  as  filed,  whereas  exceptants  objected  to  the 
said  account  at  the  commencement  of  the  proceedings. 

^^  8.  Because  the  auditor  did  not  find  that  the  account  should 
have  been  stated  as  a  general  account. 

^'  9.  Because  he  finds  that  the  case  of  Est.  of  Potter  &  Page, 
54  Pa.  465,  is,  ^  in  all  its  features,  facts,  and  phases  identical  * 
with  the  present  one,  whereas  it  is  radically  different  in  fact, 
and  does  not  decide  the  questions  of  law  here  involved. 

"10.  Because  he  does  not  find  the  facts  upon  which  the 
exceptants  base  their  claim,  together  with  the  amount  of  said 
claim,  and  the  amount  of  the  balance  thereof,  which  remains 
unpaid. 

"  11.  Because  he  does  not  find  that  dividends  were  declared 
regularly  to  William  Meredith  as  a  creditor  or  to  his  legal 
representatives  throughout  the  continuance  of  the  trust,  and 
also  that  the  assignors  or  their  agent  or  representatives  had 
knowledge  of  the  ownership  of  such  claims  and  assented  to 
their  payment. 

"  12.  Because  he  does  not  find  that  the  estate  of  William 
Meredith  is  still  creditor  of  the  trust  estate  and  entitled  to  be 
paid  before  the  estate  of  the  assignoi*s  is  reached. 

"13.  Because  he  does  not  find  that  the  representatives  of 
the  Meredith  estate  used  all  the  diligence  necessary  since  1867 
for  the  enforcement  of  their  claim. 

"  14.  Because  he  does  not  award  to  exceptants  the  amount 
of  the  balance  due  them  with  interest. 

"  15.  Because  he  awards  the  entire  fund  to  S.  Davis  Page, 
administmtor  d.  b.  n.  c.  t.  a.  of  William  Wurts,  deceased.'* 

The  auditor  made  the  following  report  upon  the  exceptions : 

"  Your  auditor  also  begs  to  amend  his  said  report  in  accord- 
ance with  the  second  exception  filed  on  behalf  of  the  represent 
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tative  of  William  Wurts'  estate,  being  reminded  that  the  said 
representative  did  claim  the  whole  balance  of  the  said  fund  in 
the  hands  of  the  accountants,  not  only  by  virtue  of  the  express 
terms  of  the  deed  of  assignment,  but  also  by  reason  of  the  re- 
sulting trust  in  favor  of  the  assignoi's  under  the  said  deed  aris- 
ing by  operation  of  law. 

"  And  your  auditor  further  amends  his  said  report  by  strik- 
ing out  the  word  *•  and '  at  the  end  of  the  last  line  but  one, 
and  the  word  '  who '  at  the  beginning  of  the  last  line  on  the 
sixth  page,  and  by  inseiting  after  the  word  '  that '  at  the  be- 
ginning of  the  fii"st  line  on  the  seventh  page,  instead  of  the 
words  following  to  the  end  of  the  second  line  of  the  said  page 
these  words  :  '  their  testator  while  assignee  and  trustee  for 
creditors  of  Maurice  Wurts  &  Co.,  under  the  deed  of  assign- 
ment made  to  him  and  John  Day  by  Maurice  and  William 
Wurts,  dated  Aug.  11,  1819,  and  above  referred  to,  purchased 
the  claims  of  certain  creditor  who  were  beneficiaries  and  cestui 
que  trusts  under  the  said  deed  of  assignment,  of  which  purchase 
so  claimed  there  was  no  direct  proof  as  above  stated.' 

"  Excepting  these  several  mattera  to  which  his  attention  has 
been  called  and  wherein  he  now  does  amend  and  correct  his 
said  report,  your  auditor  sees  no  reason  to  make  any  further 
changes  or  modification  of  his  conclusions  arrived  at,  and  the 
report  thereof  already  therein  made." 

The  court  dismissed  the  exceptions  and  entered  a  decree  con- 
firming the  auditor's  reports. 

Errors  assigned  were  (1-15)  dismissing  exceptions  of  appel- 
lant to  the  auditor's  report ;  (16)  confirming  the  report  of  the 
auditor. 

Lewis  Lawrence  Smith  and  Caldwell  K.  Biddle^  for  appel- 
lants.— The  Meredith  estate  should  have  the  fund  as  the  owner 
of  claims  mentioned  in  the  original  deed  of  assignment  amount- 
ing to  |>56,908.84,  upon  which  it  has  received  dividends  to  the 
extent  of  BG^P^y  per  cent  and  interest  thereon.  Objection  is 
made  that :  (1)  There  was  no  evidence  of  any  express  assign- 
ment of  these  claims  to  Meredith;  (2)  thert?  is  a  technical 
bar  to  the  enforcement  of  such  claims  because  he  was  trustee 
of  the  assets  in  his  hands ;  (3)  as  to  a  part  of  the  fund  the 
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question  has  been  adjudicated;  (4)  these  claims  and  all 
othera  are  presumed  to  be  settled  from  lapse  of  time ;  (5)  and 
that  as  the  fund  consists  of  unclaimed  dividends  no  creditor 
has  a  claim  upon  it  other  than  those  upon  whose  claims  such 
dividends  had  been  declared. 

1.  The  fact  of  assignment  is  proven  by  the  indirect  evidence 
of  papers,  conduct  and  payment :  McReynolds  v.  Lougenber- 
ger,  67  Pa.  13 ;  Starkie  on  Evidence,  ♦89,  523,  524,  and  ♦OS, 
94;  Albrecht  v.  Breder,  12  W.  N.  C.  170. 

And  in  the  absence  of  contrary  proof  such  an  assignment 
must  be  presumed,  upon  the  maxim  ^^  omnia  praesumuntur 
legitime  facta  donee  probetur  in  contrarium :  "  Vaux  Peerage, 
6  CI.  and  Fin.  614 ;  I-iee  v.  Johnson,  L.  R.,  1  Sc.  App.  435. 

2.  The  oflBcial  relation  of  Wm.  Meredith  could  not  invalidate 
the  assignment  claimed  to  have  been  made :  Pearsoll  v.  Cha- 
pin,  44  Pa.  9 ;  Harrington  v.  Bank,  101  N.  Y.  257 ;  Keller  v. 
Leib,  1  P.  &  W.  223 ;  Meanor  v.  Hamilton,  27  Pa.  143 ;  Kribbs 
V.  Downing,  25  Pa.  404;  Christy  v.  Sill,  95  Pa.  380;  Chetham 
V.  Hoare,  L.  R.  9  Eq.  571 ;  Gregory  v.  Gregory,  Coop.  Ch.  201 ; 
Farnum  v.  Brooks,  9  Pick.  212;  Prevost  v.  Gratz,  6  Wheat. 
498;  Hatch  v.  Hatch,  9  Yes.  292;  Portlock  v.  Gardner,  1 
Hare,  607 ;  2  Story's  Equity  Jur.  847 ;  Hovenden  v.  Lord  An- 
nersly,  2  Sch.  &  Lef.  633 ;  Randall  v.  Errington,  10  Ves.  427 ; 
Chalmer  v.  Bradley,  1  J.  &  W.  51 ;  In  re  Morgan,  L.  R.  18, 
Ch.  Div.  100 ;  Wright  v.  Vanderplank,  8  De  G.  M.  &  G.  137- 
151  ;  Kerd-  on  Fraud  and  Mistake,  298-311 ;  Pomeroy  Eq.  Jur. 
sec.  965  ;  Bispham's  Eq.  260 ;  Perry  on  Trusts,  sec.  869. 

3.  Auditor  Clayton's  report  has  nothing  to  do  with  the  pres- 
ent claim.  The  fund  there  was  remitted  to  the  substituted 
trustee  for  distribution  under  the  conditions  of  his  trust,  which 
are  now  to  be  determined  by  this  court. 

4.  Presumption  of  payment  cannot  arise  where  (a)  the  hold- 
ers of  the  fund  voluntarily  come  into  court  and  account,  and 
(6)  the  trust  is  an  express  one:  (a)  Buchanan  v.  Rowland, 
5  N.  J.  L.  721 ;  Lawson  on  Presumptive  Ev.  308 ;  Morey  v. 
Loan  &  Trust  Co.,  14  N.  Y.  302.  (J)  Moss's  App.,  43  Pa.  23 ; 
N.  Amer.  Land  Co.'s  Est.,  83  Pa.  493 ;  Biddle  v.  Bank,  109 
Pa.  349-358;  In  re  Wilson,  4  Pa.  430-452;  Miller's  App.,  11 
Casey,  481 ;  Mellish's  Est.,  1  Pars.  Eq.  Cases,  482 ;  Portlock  v. 
Gardner,  1  Hare,  604;  Kane  v.  Bloodgood,  7  Johns.  Ch.  114 , 
Life  Assoc,  v.  Siddall,  3  De  G.  F.  &  Jr.  72. 
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In  none  of  the  cases  cited  by  appellees  was  there  an  express 
trust,  nor  a  creditor  claiming  whei*e  the  fund  was  admitted  to 
exist  in  the  assignee's  custody,  nor  a  question  of  distribution 
between  creditor  and  assignor,  except  in  Estate  of  Potter  & 
Page,  64  Pa.  466,  where  the  assignment  was  general  and  no 
releases  required,  and  the  creditor's  claim  was  disallowed  by 
the  lower  court  for  other  reasons. 

5.  Unclaimed  dividends  should  be  used  in  satisfying  other 
creditors  confessedly  unpaid. 

(a)  The  purpose  of  the  trust  was  to  pay  every  debt  with 
interest,  and,  though  no  creditor  was  to  be  paid  to  the  injury 
of  another,  yet,  as  all  up  to  this  time  have  received  their  pro 
rata  share,  those  now  not  claiming  or  unfound  cannot  be  in- 
jured by  the  appropriation  of  their  dividends  to  the  payment  of 
the  only  creditors  who  appear  at  this  final  accounting:  Crow- 
ell's  Est.,  2  W.  295 ;  Williamson  v.  Naylor,  3  Y.  &  C.  208. 

(6)  Where  there  has  been  no  award  of  dividends  by  the 
court  they  remain  part  of  the  estate,  and  Est.  of  Potter  &  Page, 
54  Pa.  465,  did  not  decide  otherwise:  Green  v.  Weston,  8  Mylne 
&  Craig,  885;  Mitchell  v.  Stiles,  13  Pa.  306;  In  re  Wilson, 
4  Pa.  430.  Payment  of  a  dividend,  not  its  declaration,  vests 
title  to  it  in  the  creditor :  Trickett  on  Assignments,  page  204, 
note;  Carson  v.  McFarland,  2  R.  118;  Duhring's  App.,  18 
Pa.  240.  The  resulting  trust  for  the  assignor  does  not  arise 
until  the  debts  and  expenses  are  satisfied :  McLellan's  App., 
26  Pa.  463. 

S.  Davis  Page^  Howard  Warts  Page  with  him,  for  appellee. 
—This  case  is  ruled  by  Estate  of  Potter  &  Page,  54  Pa.  465, 
vhich  sustains  the  conclusion  of  Judge  King  in  Latimer's  Est., 
2  Ash.  520,  as  interpreted  by  Judge  Allison,  in  the  former 
case  at  page  469:  "  The  rights  of  creditora  between  themselves 
and  the  assignee  become  fixed  by  a  dividend  made  by  mutual 
agreement,  in  which  all  have  for  many  years  acquiesced,  and 
such  dividends  vest  an  exclusive  right  in  each  creditor  as 
against  other  creditors  to  his  ascertained  proportion  of  the  as- 
sets.'* As  the  dividends  here  have  been  unclaimed,  part  since 
1849  and  the  rest  since  1867,  there  is  a  legal  presumption  of 
payment:  Drysdale's  App.,  14  Pa.  531 ;  Biddle  v.  Girard  Bank, 
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109  Pa.  349 ;  Foulk  v.  Brown,  2  Watts,  214 ;  Gregory  v.  Com- 
mouwealth,  121  Pa.  627;  Van  Loon  v.  Smith,  108  Pa.  238; 
Power  V.  HoUman,  2  Watts,  222 ;  Bentley's  App.,  99  Pa.  500  ; 
Ingrahara  v.  Cox,  1  Pai-son,  70 ;  Sichrist  v.  Sichrist,  1  P.  &  W. 
419;  Wilkinson's  Est.,  1  Pars.  Select  Eq.  170;  Buchanan  v. 
Rowland,  5  N.  J.  L.  721. 

After  so  long  a  time  a  bill  for  an  account  could  not  have  been 
maintained :  Ellison  v.  Moffatt,  1  Johns.  Ch.,  N.  Y.  46  ;  Kings- 
land  V.  Robert,  2  Paige,  N.  Y.  193 ;  Bean  v.  Tonnelle,  94  N.  Y. 
881.  A  mere  demand  would  not  rebut  presumption  of  payment : 
Sellers  v.  HoUman,  20  Pa.  821.  The  bona  fides  of  Meredith's 
claim  rested  on  presumptions  merely :  Pennsylvania  Co.  v.  Aus- 
tin, 42  Pa.  267. 

In  view  of  Mr.  Meredith's  fiduciary  relation  there  should  have 
been  clearer  proof  of  assignment  than  the  payment  of  dividends 
either  by  himself  or  his  representative  upon  claims  alleged  or 
acknowledged  to  have  been  acquired  by  him,  especiallj'  in  view 
of  the  fact  that  he  could  not  traffic  in  the  assets  of  the  estate 
for  his  own  advantage :  Ex  parte  Lacey,  6  Ves.  628 ;  Ex  paito 
James,  8  Ves.  346;  Hawley  v.  Mancius,  7  Johns.  Ch.  174, 188; 
Campbell  v.  McLain,  61  Pa.  200 ;  Reed  v.  Warner,  6  Paige's 
Ch.,  N.  Y.  660 ;  Davine  v.  Fanning,  2  Johns.  Ch.  266. 

Where  acquiescence  is  relied  on  it  is  essential  that  the  person 
acquiescing  should  know  exactly  the  nature  of  the  thing  to 
which  his  acquiescence  is  supposed  to  be  given  and  the  effect 
of  such  acquiescence:  Strange  v.  Forks,  4  Gifif.  418 ;  Cockerell 
V.  Cholmeley,  1  Russ.  &  Myl.  426  ;  Adair  v.  Brimmer,  74  N.  Y. 
639,  664;  Cumberland  Coal  Co.  v.  Sherman,  20  Md.  161;  Camp- 
bell V.  McLain,  61  Pa.  200. 

The  English  cases  relied  upon  by  the  appellants  were  either 
ruled  by  the  provisions  of  theii*  bankrupt  law  or  by  the  special 
circumstances  of  each  particular  case  or  the  special  terms  of 
the  deeds  of  trust  or  wills  under  which  they  were  decided,  and 
this  is  particularly  true  of  Green  v.  Weston,  3  Myl.  &  Cr.  385  ; 
Ward  V.  Arch,  12  Sim.  472;  and  a  careful  analysis  of  eveiy 
American  case  cited  by  them  shows  that  each  is  as  little  appli- 
cable to  that  before  the  court  on  this  appeal,  and  that  many 
did  not  refer  to  the  points  in  support  of  which  they  were 
cited. 
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Opinion  by  Mr.  Justice  MoCollum,  July  18, 1895 : 
The  fund  iu  dispute  cousists  of  the  unclaimed  dividends  in 
the  estate  assigned  by  Maurice  Wurts  &  Co.,  on  the  11th  of 
August,  1819,  for  the  benefit  of  their  creditors.  It  was  awarded 
by  the  learned  court  below  to  the  administrator  of  William 
Wurts  who  was  the  surviving  assignor.  The  award  or  decree 
80  made  is  contested  on  this  appeal  by  the  administrators  of 
William  Meredith  on  whom  the  active  duties  of  the  trust  de- 
volved. From  1819  to  1844  Meredith  had  the  exclusive  man- 
agement of  the  estate.  He  died  in  September,  1844,  and  Eli 
K.  Price  became  his  administrator  and  also  a  trustee  under  the 
deed  of  assignment.  No  account  of  his  administration  of  the 
trust  was  filed  by  Meredith  but  he  made  and  preserved  memo- 
randa showing  what  he  did  in  execution  of  it.  From  these  it 
appears  that  he  "  paid  to  himself  or  retained  for  his  own  use  " 
the  dividends  on  certain  claims  standing  in  the  names  of  parties 
who  were  creditors  of  the  assignors.  It  also  appears  from  mem- 
oranda made  by  and  from  books  and  papei-s  in  the  possession  of 
Price,  that  he,  as  trustee  of  the  assigned  estate,  paid  to  hiin- 
self  as  Meredith's  administrator  all  the  dividends  subsequently 
appropriated  to  these  cLiims.  There  is  no  direct  evidence  of  a 
Bale  of  the  claims  to  Meredith  but  his  legal  representatives  con- 
tend that  his  action  and  the  action  of  his  administrator  in  ref- 
erence to  the  payment  of  dividends  upon  them  authorize  and 
support  an  inference  or  presumption  that  he  purchased  them 
while  he  was  trustee.  That  Price  retained  the  dividends  in  the 
belief  that  the  claims  on  which  they  were  awarded  belonged  to 
Meredith's  estate  is  manifest  from  the  recitals  in  his  receipts 
for  the  same,  but  upon  what  information  his  belief  was  based 
does  not  appear.  If  Meredith  bought  the  claims  and  they  were 
assigned  to  him  it  is  reasonable  to  suppose  that  he  would  have 
preserved  the  evidences  of  his  title  to  them.  Price  was  the 
administrator  of  his  estate  and  entitled  to  the  possession  of  the 
books  and  papers  pertaining  to  the  ownei-ship  of  the  assets  he 
was  called  to  administer,  and  such  of  them  as  were  applicable 
to  the  issues  in  this  distribution  were  accessible  to  the  appel- 
lants. Their  failure  to  produce  any  evidence  of  an  assignment 
of  the  claims  to  Meredith  other  than  the  appropriation  of  the 
dividends  by  him  and  his  estate  compels  them  to  rest  their  pres- 
ent contention  on  the  presumption  arising  from  such  appropri* 
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ation.  A  presumption  that  he  purchased  the  claims  for  his 
personal  benefit  would  contain  an  imputation  of  dishonesty  in 
the  administration  of  the  trust.  The  law  condemns  speculation 
by  the  assignee  in  the  debts  of  his  assignors,  and  will  not  allow 
him  to  appropriate  the  profits  of  it.  If  Meredith  bought  the 
claims  in  question  and  the  parties  from  whom  he  purchased 
were  satisfied  with  their  sale  of  them,  whatever  he  made  by  the 
transaction  inured  to  the  benefit  of  the  trust  estate.  He  cer- 
tainly could  not  recover  from  the  estate  in  the  form  of  dividends 
on  the  claims  more  than  he  paid  for  them,  and  this  was  presum- 
ably less  than  the  dividends  applicable  to  them.  All  of  these 
dividends  having  been  received  by  him  or  his  estate  it  would 
seem  that  something  more  than  the  mere  appropriation  of  them 
was  necessary  to  give  his  representatives  a  legal  or  equitable 
standing  in  this  contest.  But  we  do  not  rest  our  affirmance  of 
the  decree  on  this  ground  alone.  It  appeal's  to  be  in  harmony 
with  and  sustained  by  the  provisions  of  the  assignment  in  ref- 
erence to  distribution.  • 

The  trust  deed  shows  that  it  was  the  intention  of  the  assign- 
ors that  each  of  their  creditors  should  accept  in  full  satisfaction 
of  his  claim  his  proportionate  share  of  whatever  sum  might  be 
realized  from  the  assigned  effects,  and  that  the  share  of  any 
creditor  refusing  to  so  accept  it  within  the  time  prescribed 
should  revert  to  them.  The  share  of  each  creditor  was  ascer- 
tainable on  the  basis  of  the  whole  indebtedness  and  therefore 
the  share  of  a  releasing  creditor  was  not  affected  by  the  refusal 
of  another  creditor  to  comply  with  the  conditions  on  which  the 
right  to  a  share  depended.  A  releasing  creditor  who  has  re- 
ceived his  proportionate  share  of  the  sum  realized  from  the 
assets  has  no  further  interest  in  that  sum.  His  receipt  of  the 
share  which  his  compliance  with  the  provisions  of  the  deed  gave 
him  extinguished  his  interest  in  it  and  satisfied  his  claim.  It 
appears  to  be  conceded  that  the  shares  of  the  ci-editors  were 
correctly  ascertained  and  that  the  dividends  awarded  to  them 
have  exhausted  the  assigned  estate.  As  each  creditor  was  the 
exclusive  owner  of  the  dividends  appropriated  to  his  share 
under  the  deed  he  was  without  any  interest  in  or  lawful  claim 
upon  the  dividends  awarded  to  the  shares  of  the  other  creditoi-s. 
Neither  Meredith  nor  Price  as  his  administrator  ever  claimed 
any  part  of  the  dividends  which  constitute  the  fund  in  dispute. 


Digitized  by 


Google 


RALSTON'S  APPEAL.  269 

1895.]  Opinion  of  the  Court. 

In  1867  Meredith's  heii-s  endeavored  to  have  them  adjudged  to 
be  iissets  of  his  estate,  but  the  decision  of  the  orphans'  court 
was  adverse  to  their  contention  and  they  acquiesced  in  it.  The 
renewal  of  their  contention  in  another  form  and  forum  after 
the  lapse  of  a  quarter  of  a  centur3%  is  to  say  the  least  of  it,  some- 
what remarkable,  and  evincive  of  a  change  of  view  respecting 
their  relation  to  the  dividends  they  then  sought  to  appropriate. 
These  dividends  were  in  the  hands  of  their  ancestor  who  they 
allege  was  the  owner  of  the  claims  on  which  they  base  their 
present  contention.  His  books  showed  that  the  parties  to  whom 
they  were  awarded  could  not  be  found.  If  his  legal  represen- 
tatives are  entitled  to  them  now  his  estate  was  entitled  to  them 
in  1867.  But  we  need  not  discuss  this  subject  further.  For 
the  reasons  already  stated  we  think  the  appellants  have  no  stand- 
ing to  contest  the  claim  of  the  appellee.  We  think,  too,  that 
as  no  one  having  the  right  to  contest  the  claim  appeara,  or  can 
be  found,  the  proper  decree  was  entered  on  the  authority  of 
the  decision  in  the  Estate  of  Potter  &  Page,  54  Pa.  465. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 
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Street  railways — Merger  of  companies— Franchises  and  obligations,  2O6        ' '^OJ 

Where  a  street  railway  company  is  formed  by  the  merger  of  two  other 
previously  existing  companies,  and  the  merger  is  ratified  by  an  act  of 
assembly  wherein  certain  rights  existing  in  the  old  companies  are  surren- 
dered and  the  old  franchises  confirmed  and  new  ones  granted,  the  com- 
pany accepts  the  provisions  of  the  act  subject  to  all  the  incidents,  duties 
and  obligations  which  attached  to  the  old  companies  under  their  charters, 
and  the  act  incorporating  the  new  company  is  its  operative  and  controlling 
charter;  but  the  two  original  charters  so  far  as  unchanged  and  con- 
firmed by  the  later  act  contain  its  grants  and  limitations,  as  well  as  its 
burdens  and  obligations. 

Charter— Street  paving — Ordinances — Replacing  old  paving  with  new- 
Contingent  occupancy. 

In  the  charter  of  one  of  the  original  companies  it  was  provided,  **  That 
the  councils  of  the  city  of  Philadelphia  may  from  time  to  time  by  ordi- 
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nances  establish  'such  regulations  in  regard  to  said  railwtiy  as  may  be 
required  for  the  purposes  of  paving,  repaying,  grading,  ....  and  the 
said  company  shall  conform  to  the  grades  established  by  councils  of  the 
several  streets  and  avenues  tmversed  by  the  said  mil  way.  .  .  .  The  sti-eets 
thus  occupied  by  said  company  shall  be  by  them  kept  in  good  order  and 
repair  at  tlieir  own  proper  expense ; "  and  in  the  charter  of  the  other  of  the 
original  companies  it  was  provided,  that  **  the  said  company  shall  be  com- 
pelled to  keep  in  constant  repair  that  portion  of  the  street  which  they  use 
and  occupy  and  be  subject  to  such  ordinances  of  councils  as  I'elate  thereto, 
not  inconsistent  with  tiiis  act."  Held^  (1)  that  both  provisions  are  geneml, 
applicable  to  all  streets  on  which  tracks  are  laid,  and  continuing,  that  is, 
applying  from  time  to  time  whenever  repaii*s  may  become  necessary; 
(2)  that  the  franchises  to  occupy  and  the  obligations  to  keep  in  repair  are 
coextensive,  and  that  whatever  the  duty  of  a  municipality  would  have 
been  as  to  repairs  upon  the  streets  where  the  tracks  are  laid  is  now  the 
duty  of  the  railway  company  laying  and  using  the  tracks,  which  included 
the  whole  width  of  the  streets ;  (3)  that  the  pmvision  in  the  charter  that 
•*the  said  company  ....  shall  be  compelled  to  keep  in  constant  repair 
that  portion  of  the  street  which  they  use  and  occupy  and  be  subject  to 
such  ordinances  of  councils  as  relate  tliereto,"  includes  existing  as  well 
as  future  ordinances;  and  that  the  general  ordinance  of  July  7,  1857, 
which  provides,  **  That  all  passenger  railway  companies  shall  be  at  the 
cost  and  expense  of  maintaining,  paving,  repairing  and  repaving  that  may 
be  necessaiy  upon  any  street  ....  occupied  by  them,"  means  the  entire 
street  occupied  and  not  a  poi*tion  of  the  same,  and  under  said  ordinance  it 
is  the  duty  of  said  company  to  repair  and  repave  the  entire  roadway  from 
curb  to  curb;  (4)  that  where  the  duty  to  repair  exists  it  extends  to  the 
replacement  of  an  old  pavement  by  a  new  one  of  a  different  and  Improved 
kind,  and  the  fact  that  the  occupation  of  the  street  is  terminable  upon  cer- 
tain contingencies  which  may  happen  at  any  time  and  at  the  will  of  the 
city  does  not  destroy  the  obligations  to  keep  the  street  in  repair  so  long 
as  it  is  occupied. 

Neglect  to  repair  by  street  railway — Notice — Stopping  cars— Damages. 

The  ordinance  of  July  7,  1867,  sec.  4,  provides,  ••  It  shall  be  the  duty 
of  any  company  as  aforesaid  ...  to  pave  or  repave  the  highways  as 
hereinbefore  provided  and  should  they  refuse  or  neglect  to  do  so  for  ten 
days  from  the  date  of  such  notice  ....  councils  may  forbid  the  lomning 
of  any  car  or  cai-s  upon  said  railroad  until  the  same  is  fully  complied 
with."  Eeld,  that  under  said  ordinance  the  city  had  the  right  to  stop  the 
Gal's  while  the  repaving  was  being  done,  and  could  not  be  made  to  respond 
in  damages  for  so  doing. 

Argued  Feb.  1,  1895.  Appeal,  No.  170,  July  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  June  T., 
1893,  No.  74,  on  point  reserved.  Before  Sterrbtt,  C.  J., 
Green,  Williams,  McCollum  and  Mitchell,  J  J.  Af- 
firmed. 
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Assumpsit.     Before  Thayer,  P.  J. 

On  April  8,  1859,  the  Thirteenth  and  Fifteenth  Streets  Pas- 
senger Railway  Company  was  chartered  to  lay  out  and  construct 
a  railway  on  certain  designated  streets  within  the  city  of  Phila- 
delphia»  in  which  Broad  street  was  not  included.  On  May  16, 
1861,  the  Navy  Yard,  Broad  Street  and  Fairmount  Railway  Com- 
pany was  granted  a  charter,  empowering  it  to  occupy  certain 
streets  with  tracks,  including  a  double  track  along  Broad  street 
to  Spring  Garden,  with  right  to  extend  the  same,  and  providing 
ill  said  act :  "  That  the  said  company  shall  be  compelled  to  keep 
in  constant  repair  that  portion  of  the  street  which  they  use  and 
occupy,  and  subject  to  such  ordinances  of  councils  as  relate 
thereto  not  inconsistent  with  this  act,"  and  providing  in  sec- 
tion 9  of  said  act:  "That  when  the  Pennsylvania  Railroad 
Company  shall  complete  their  connection  with  the  Philadel- 
phia, Wilmington  and  Baltimore  Railroad,  and  the  councils  of 
the  city  of  Philadelphia  shall  direct  the  removal  of  the  rails 
now  laid  on  Broad  street  from  South  street  to  Chestnut  street, 
the  Navy  Yard,  Broad  Street  and  Fairmount  Railway  Company 
shall,  with  the  appurtenances  thus  removed,  be  required  to  place 
said  Broad  street  from  South  to  Chestnut  street  in  such  condi- 
tion, as  far  as  the  paving,  curbing,  and  macadamizing  is  con- 
cerned, as  will  accord  with  any  plan  which  may  be  adopted  for 
the  improvement  of  said  street  by  the  councils  of  said  city." 
Afterwai-ds,  and  prior  to  April  4,  1868,  the  Thirteenth  and 
Fifteenth  Streets  Passenger  Railway  Company  and  the  Navy 
Yard,  Broad  Street  and  Fairmount  Railway  Company  were 
duly  merged  and  consolidated  into  the  Thirteenth  and  Fif- 
teenth Streets  Passenger  Railway  Company  of  the  city  of 
Philadelphia,  and  all  the  rights  and  franchises  of  the  Navy 
Yard,  Broad  Street  and  Fairmount  Railway  Company  became 
vested  by  this  merger  in  the  defendant  company.  On  the  27  th 
of  March,  1873,  an  act  of  assembly  was  passed,  whereby  in  con- 
sideration of  the  renunciation  and  surrender  by  the  Thirteenth 
and  Fifteenth  Streets  Passenger  Railway  Company  "  to  the 
commonwealth  of  all  rights  to  construct  any  railroad,  railway, 
or  tramway  upon  Broad  street  possessed  or  claimed  by  them 
under  the  said  merger  of  the  corporate  rights  and  franchises 
of  the  Navy  Yard,  Broad  Street  and  Fairmount  Railway  Com* 
pany,  or  otherwise  howsoever,  and  the  discontinuance  of  all 
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legal  proceedings  to  enforce  such  rights,  then,  upon  the  said 
company  making  such  surrender,  and  filing  the  same  (within 
a  stipulated  time)  in  the  office  of  the  secretary  of  the  com- 
monwealth, and  accepting  the  provisions  of  said  act,  all  the 
corporate  rights,  privileges,  and  franchises  heretofore  granted 
to  the  Navy  Yard,  Broad  Street  and  Fairmount  Railway  by  the 
act  of  *  May  16,  1861,*  excepting  those  so  surrendered  shall  be 
and  thereupon  are  hereby  granted  and  confirmed  to  and  declared 
to  be  fully  vested  in  the  said  the  Thirteenth  and  Fifteenth  Streets 
Passenger  Railway  Company,  under  and  by  virtue  of  said  mer- 
ger ;  that  is  to  say,  the  privilege  of  constructing  and  operating 
a  single  or  double  railway  passenger  track  or  tracks  upon  any 
part  of  said  Broad  street,  from  time  to  time,  south  from  Car- 
penter street  as  far  south  as  said  street  may  be  opened,  and 
north  from  Columbia  avenue  as  far  north  as  said  street  may 
be  opened,  together  with  the  privilege  of  maintaining  the  now 
existing  connections  between  said  tracks  and  the  company's 
tracks  on  Thirteenth  and  Fifteenth  streets ;  and  in  further 
consideration  of  such  surrender,  no  franchise  or  privilege  to 
construct  a  track  or  tracks  or  any  ai-tificial  tramway  for  the 
conveyance  of  passengers  for  hire,  upon  any  portion  of  said 
Broad  street  or  upon  Thirteenth  or  Fifteenth  streets,  or  other 
of  said  company's  connections,  or  to  run  any  cars  upon  any 
part  of  said  routes,  shall  be  hereafter  gi-anted  to  any  person  or 
persons,  or  body  politic  :  Provided,  That  as  each  six  consecu- 
tive squares  of  Thirteenth  and  Fifteenth  streets  northward 
from  Columbia  avenue,  as  well  as  the  street  or  avenue  at  the 
northern  terminus  tliereof,  running  at  right  angles  to  and  join- 
ing Thirteenth  and  Fifteenth  streets,  or  so  much  thereof  as  may 
be  necessary  to  form  circuits,  shall  be,  from  time  to  time,  opened, 
graded  and  paved,  the  Thirteenth  and  Fifteenth  Streets  Pas- 
senger Railway  Company  shall  remove  their  tracks  from  the 
six  squares  of  North  Broad  street  between  the  same  cross  streets, 
and  shall  lay  them  upon  corresponding  six  squares  of  Thirteenth 
and  Fifteenth  streets  and  said  northernmost  cross  street,  for  the 
purpose  of  completing  their  circuits  or  connections,  and  that 
when  the  depot  of  the  Philadelphia,  Wilmington  and  Balti- 
more Railroad  Company,  or  its  successors,  shall  be  removed 
from  Broad  street  between  Washington  avenue  and  Carpenter 
street,  then  as  each  six  consecutive  squares  of  Thirteenth  and 
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Fifteenth  streets  southward  from  Carpenter  street,  as  well  as 
the  street  or  avenue  at  the  southern  terminus  thereof,  run- 
ning at  right  angles  to  and  adjoining  Thirteenth  and  Fifteenth 
sti-eets,  or  so  much  thereof  as  may  be  necessary  to  form  circuits, 
shall  be,  from  time  to  time,  opened,  gi-aded  and  paved,  the  Thir- 
teenth and  Fifteenth  Streets  Passenger  Railway  Company  shall 
remove  their  tmcks  from  the  six  squares  of  South  Broad  street 
between  the  same  cross  streets,  and  shall  lay  them  upon  the  cor- 
responding six  squares  of  Thirteenth  and  Fifteenth  streets  and 
the  said  southernmost  cross  street,  for  the  purpose  of  complet- 
ing their  circuits  or  connections,  and  all  acts  or  parts  of  acts 
inconsistent  herewith  are  hereby  repealed." 

Section  2.  "  If  the  Thirteenth  and  Fifteenth  Streets  Passen- 
ger Railway  Company  (having  accepted  the  provisions  of  this 
act  as  aforesaid)  shall  not  at  any  time  proceed  to  comply  with 
the  same,  after  notice  in  writing  to  them  by  the  mayor,  the 
chief  commissioner  of  highways,  or  the  common  council  of  the 
city  of  Philadelphia  to  do  so,  then  the  chief  commissioner  of 
highways  is  hereby  empowered  and  directed  to  remove  the 
tramway  and  rails  of  the  said  Thirteenth  and  Fifteenth  Streets 
Passenger  Railway  from  Broad  street,  and  repave  and  repair  the 
bed  of  said  street  forthwith,  at  the  expense  of  said  company." 

The  defendant  company  having  filed  its  renunciation  and 
surrender  of  its  rights  as  required,  laid  and  operated  its  ti*acks 
upon  portions  of  Broad  street,  by  virtue  of  said  act.  On 
April  2,  1890,  an  ordinance  of  council  was  passed  appropriat- 
ing money  for  paving  North  Broad  street,  with  an  improved 
sheet  asphalt  pavement,  and  defendants  declined  to  pave  any 
of  the  street  beyond  its  own  roadbed.  After  notice  given  by 
the  city  for  ten  days,  the  defendant's  cara  were  not  permitted 
to  run  over  said  portion  of  said  street.  The  street  was  torn 
up  for  the  purpose  of  repaving  and  the  track  removed  while 
the  work  was  being  done.  The  city  brought  suit  against  the 
defendant  for  paving  upon  Broad  street  and  also  for  disburse- 
ments made  by  it  for  paving  upon  certain  other  streets. 

At  the  trial  plaintiff's  counsel  offered  in  evidence  act  of 

May  8, 1859,  P.  L.  431,  which  is  the  charter  of  the  Thirteenth 

and  Fifteenth  Streets  Railway  Company.    Objected  to  by  Mr. 

Biddle,  unless  the  offer  is  restricted  as  to  liability  other  than 

Vol.  clxix — 18 
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Broad  street.     Objection  oven*uled,  exception  for  defendant 
and  bill  sealed.  [1] 

Plaintiff's  counsel  offered  in  evidence  act  of  May  16, 1861, 
P.  L.  691.  Objected  to.  Objection  overruled.  Exception  for 
defendant  and  bill  sealed.  [2] 

Plaintiff's  counsel  offered  in  evidence  act  of  March  27, 1878. 

Defendant's  counsel  objected  on  the  ground  that  it  imposes 
no  liability  on  defendant  with  respect  to  Broad  street.  Objec- 
tion overruled.     Exception  for  defendant  and  bill  sealed.  [3] 

Plaintiff's  counsel  offered  in  evidence  ordinance  of  July  7, 
1857,  Book  of  Ordinances  for  that  year,  page  248,  calling  at- 
tention particularly  to  the  fii-st  and  fourth  sections  of  the  ordi- 
nance. (Ordinance  read.)  Objected  to.  Objection  overruled. 
Exception  for  defendant  and  bill  sealed.  [4] 

Plaintiff's  counsel  offered  in  evidence  ordinance  of  Oct.  5, 
1863,  Book  of  Ordinances  for  that  year,  page  283.  (Ordinance 
read.)  Objected  to.  Objection  overruled.  Exception  for 
defendant  and  bill  sealed.  [5] 

Plaintiff's  counsel  offered  in  evidence  ordinance  of  May  6, 
1876,  Book  of  Ordinances  for  1876,  page  98.  (Ordinance 
read.)  Objected  to.  Objection  overruled.  Exception  for 
defendant  and  bill  sealed.  [6] 

Plaintiff's  counsel  offered  in  evidence  ordinance  approved 
July  2,  1890,  Book  of  Ordinances  for  that  year,  page  270. 
(Ordinance  read.)  Objected  to.  Objection  overruled.  Ex- 
ception for  defendant  and  bill  sealed.  [7] 

Plaintiff's  counsel  offered  in  evidence  ordinance  approved 
Sept  25,  1890,  Book  of  Ordinances  for  that  year,  page  301. 
(Ordinance  read.)  Objected  to.  Objection  overruled.  Ex- 
ception for  defendant  and  bill  sealed.  [8] 

Defendant's  counsel  objected  to  all  testimony  relating  to  the 
repaving  of  Broad  street.  Objection  overruled.  Exception 
for  defendant  and  bill  sealed.  [9] 

Defendant's  counsel  offer  to  prove  that  the  cars  of  the  de- 
fendant company  from  Glenwood  avenue  to  Erie  avenue  wei-e 
unnecessarily  and  illegally  stopped  running  by  the  city  offi- 
cials of  the  city  of  Philadelphia  for  a  period  of  two  months, 
and  the  loss  of  material,  the  expense  of  repairing,  and  the  loss 
of  profits  of  the  road.  Objected  to.  Objection  sustained* 
Exception  for  defendant  and  bill  sealed.  [10] 
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Defendant's  counsel  offer  to  prove  that  the  work  could  have 
been  done  without  the  stoppage  of  defendant's  cars.  Objected 
to,  overruled,  exception  for  defendant  and  bill  sealed.  [11] 

The  court  directed  the  jury  to  find  a  verdict  for  plaintiff, 
reserving  the  following  point:  "  Whether  the  act  of  1873,  and 
defendant's  acceptance  of  its  provisions,  or  any  other  facts 
which  have  been  given  in  evidence,  relieved  the  defendant 
from  the  obligation  of  paving  Broad  street/'  The  court  sub- 
sequently entered  judgment  for  plaintiff  on  the  verdict. 

Errors  assigned  were,  (1-8)  admitting  acts  of  incorporation 
and  ordinances ;  (&-11)  rulings  on  evidence ;  (12)  entering 
judgment  on  point  reserved  ;  (13)  not  entering  judgment  for 
defendant  non  obstante  veredicto. 

Q,  W.  Biddle  and  J,  G.  Johnson^  Biddle  ^  Ward  with  them, 
for  appellant. — The  defendant  is  not  liable  under  the  act  of 
March  27,  1873,  because  this  act  merely  empowered  the  de- 
fendant to  merge  with  another  railway  company,  provided  it 
renounced  all  rights  possessed  by  that  other  company  upon 
Broad  street,  and  authorized  the  defendant  to  use  Broad  street 
temporarily,  but  conferred  no  liability  whatever  with  regard  to 
the  repairing  or  paving  of  the  streets :  Harrisburg  v.  Harris- 
burg  Passenger  Railway  Co.,  1  Pearson,  298. 

The  defendant  is  not  liable  under  the  charter  of  the  Navy 
yard,  Broad  street  and  Fairmount  Railway  Company,  because 
only  bound  to  repair  Broad  street  between  its  tracks :  City  of 
Harrisburg  v.  Harrisburg  Passenger  Railway  Co.,  1  Pearson, 
298;  Phila.  &  Reading  R.  R.  Co.  v.  City,  47  Pa.  325;  Thir- 
teenth &  Fifteenth  Streets  Passenger  Railway  Co.  v.  City,  13 
W.  N.  C.  487.  The  defendant  is  not  liable  under  the  charter 
of  the  Navy  Yard,  Broad  Street  and  Fairmount  Railway  Com- 
pany, because  not  liable  to  pave  or  repave  at  all,  but  only  to 
repair :  Fort  Wayne  and  Elmwood  Ry.  Co.  v.  City  of  Detroit, 
34  Mich.  78 ;  State  v.  Corrigan  Street  Ry:  Co.,  85  Mo.  263 ; 
Farrar  v.  City  of  St.  Louis,  80  Mo.  379 ;  Western  Paving  & 
Supply  Co.  V.  Citizens'  Street  Railroad  Co.,  128  Ind.  525 ;  Chi- 
cago  V.  Sheldon,  9  Wallace,  50.  The  defendant  is  not  liable  for 
the  paving  of  Broad  street  at  all,  because  no  passenger  railway 
company  in  Philadelphia  is  liable  for  the  repaving  of  a  street 
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not  already  paved,  and  Broad  street  was  not  paved  at  the  time 
the  supposed  cause  of  action  arose :  Lake  v.  City,  150  Pa.  643 ; 
Harrisburg  v.  Segelbaum,  151  Pa.  172 ;  Boyer  v.  Reading,  151 
Pa.  185 ;  City  v.  Ehret,  153  Pa.  1 ;  Greensburg  v.  Laird,  138 
Pa.  538.  The  defendant  is  entitled  to  a  certificate  of  set-oflf  by 
reason  of  the  improper  method  of  paving  Broad  street,  which 
caused  loss  by  the  stoppage  of  the  defendant's  cai*s,  and  in- 
creased its  expenses  in  the  rearrangement  of  its  tracks  on  that 
street :  Easton  etc.  Pass.  Ry.  Co.  v.  City  of  Easton,  133  Pa.  605. 

E.  Spencer  Miller^  assistant  city  solicitor,  and  Charles  F.  War- 
wick^  city  solicitor,  James  Alcorn^  assistant  city  solicitor,  with 
them,  for  appellee. — ^A  municipality  might  be  legally  justified  in 
charging  a  proportionate  rent  to  private  moneyed  corporations, 
which  thrive  by  the  en joyment  gratis  of  expensive  public  works: 
St.  Louis  V.  Western  Union  Telegraph  Co.,  148  U.  S.  92;  149 
U.  S.  465;  Frankfort  Pass.  Railway  Co.  v.  Phila.,  68  Pa.  119. 
The  plenary  liability  of  this  company  to  repave  Broad  street  was 
declared  by  the  court  of  common  pleas  No.  4  after  full  argument 
in  1883  in  Thirteenth  &  Fifteenth  Streets  Passenger  Railway 
V.  City  of  Phila.,  13  W.  N.  C.  487.  Damages  in  tort  cannot  be 
the  subject  of  set-ofiE  proper,  and  they  cannot  constitute  a  de- 
fense at  all  save  in  the  transaction  wherein  they  arise:  Patter- 
son V.  Ruling,  10  Barr,  606 ;  Wilson's  App.,  108  Pa.  344 ; 
Ellison  V.  Weed,  2  Northampton  Co.  Repts.  107.  A  grant  to  a 
corporation  is  strictly  construed  in  favor  of  the  public  and 
against  the  indulgences  claimed  by  the  grantee :  Commonwealth 
V.  Railway  Co.,  27  Pa.  339 ;  Pittsburg  etc.  Co.  v.  Bruce,  102  Pa. 
23 ;  Gray's  Ferry  Passenger  Railway  Co.  v.  City  of  Phila.  and 
William  Baldwin,  2  W.  N.  C.  639;  Phila  v.  Ridge  Ave.  Pas- 
senger Railway  Co.,  143  Pa.  444. 

Opinion  nr  Mr.  Justice  Mitchell,  July  18, 1895 : 
The  Railway  Company  appellant  was  formed  by  the  merger 
of  two  passenger  railway  companies  previously  existing,  one  of 
the  same  name,  chartered  April  8,  1859,  and  the  other  called 
the  Navy  Yard,  Broad  Street  and  Fairmount  Railway  Company, 
chartered  May  16,  1861.  The  validity  of  the  merger  under 
then  existing  laws  having  been  questioned,  an  act  of  assembly 
was  passed  March  27, 1873,  P.  L.  435,  confirming  the  merger. 
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providing  for  the  surrender  of  certain  corporate  rights,  and  con- 
ferring other  rights  and  making  them  exclusive.  This  act  was 
solemnly  accepted  by  the  appellant  by  deed  in  the  form  pre- 
scribed by  the  act,  filed  in  the  office  of  the  secretaiy  of  the  com- 
monwealth, April  8,  1873,  and  thus  became  the  amended  and 
operative  charter  of  the  consolidated  company  appellant. 

It  is  argued  that  this  was  not  in  any  sense  a  charter  nor  an 
amendment  to  a  charter,  but  merely  a  contract  between  the  leg- 
islature and  the  railway  company  by  which  the  former  con- 
finned  certain  rights  other  than  those  on  Broad  street,  and  the 
company  abandoned  its  rights  on  Broad  street,  with  a  temporary 
license  to  run  its  cars  thereon  until  Thirteenth  and  Fifteenth 
streets  should  be  opened  from  time  to  time  for  six  consecutive 
squares  north  or  south  of  specified  points.  This  claim  however 
cannot  be  sustained.  The  act  is  in  its  nature  and  effect  a  grant 
of  franchises,  some  positive  and  at  least  one  negative  privilege 
in  the  nature  of  an  amended  franchise,  the  right  to  abandon  a 
part  of  the  franchise  to  lay  tracks  on  Broad  street  that  was  con- 
tained in  the  charter  of  the  Navy  Yard,  Broad  Street  and  Fair- 
mount  Railway.  The  facts  that  the  consideration  to  the  state 
for  passing  the  act  was  the  surrender  of  other  rights  or  fran- 
chises claimed  by  the  company,  and  that  the  occupation  of 
Broad  street  was  terminable  on  specified  contingencies,  did  not 
vary  the  nature  of  the  act  as  a  legislative  grant  of  new  franchises 
as  well  as  a  confirmation  of  others  claimed  under  prior  charters. 
Those  charters  were  by  the  act  continued  and  confirmed,  as  to 
all  the  franchises  and  powers  of  both  companies,  except  so  far 
as  changed  or  taken  away  by  the  act  itself,  and  of  coui^se  the 
franchises  so  continued  were  accompanied  with  all  the  inci- 
dents, duties  and  obligations  attached  to  them  in  the  first  in- 
stance. 

The  act  of  1878  therefore  is  the  operative  and  controlling 
charter  of  the  appellant,  but  we  must  look  for  its  grants  and 
limitations,  as  well  as  for  its  burdens  and  obligations  on  the 
appellant,  to  those  terms  of  the  two  original  charters  which  re- 
mained unchanged  and  confirmed. 

The  charter  of  the  original  Thirteenth  and  Fifteenth  Streets 
Railway  provided  in  section  9  "  That  the  councils  of  the  city  of 
Philadelphia  may  from  time  to  time  by  ordinances,  establish 
wch  regulations  in  regard  to  said  railway  as  may  be  required 


Digitized  by 


Google 


278    PHILADELPHIA  v.  STREET  PASS.  RY.  CO.,  AppeUants. 
Opinion  of  the  Court.  [169  Pa. 

for  the  purposes  of  paving,  repaying,  grading  ....  and  the 
said  company  shall  conform  to  the  grades  established  by  coun- 
cils of  the  several  streets  and  avenues  traversed  by  the  said  rail- 
way. .  .  .  The  streets  thus  occupied  by  said  company  shall  be 
by  them  kept  in  good  order  and  repair  at  their  own  proper  ex- 
pense.'* 

The  charter  of  the  Navy  Yard,  Broad  street  and  Fairmount 
Company  provided  in  section  10,  that  "  the  said  company  shall 
be  compelled  to  keep  in  constant  repair  that  portion  of  the 
street  which  they  use  and  occupy,  and  (be)  subject  to  such  or- 
dinances of  councils  as  relate  thereto,  not  inconsistent  with  this 
act." 

By  both  of  these  provisions  the  company  is  charged  with  the 
duty  to  keep  in  repair.  Both  provisions  are  general,  applicable 
to  all  streets  on  which  tracks  are  laid,  and  continuing,  that  is, 
applying  from  time  to  time  whenever  repairs  may  become  nec- 
essary. The  fact  that  part  of  Broad  street  at  the  time  of  the 
charter  of  the  Navy  Yard,  etc.,  Company  was  required  to  be  kept 
in  repair  by  other  parties  who  had  privileges  thereon,  would 
not  prevent  the  duty  becoming  incumbent  on  the  appellant 
when  circumstances  should  otherwise  raise  it.  There  is  nothing 
therefore  peculiar  in  regai'd  to  the  situation  of  Broad  which 
makes  the  duty  of  the  appellant  in  regard  thereto  any  different 
from  that  in  regard  to  any  other  street  upon  which  its  tracks 
are  laid. 

The  duty  to  keep  the  streets  in  repair  being  thus  clear  under 
either  and  both  charters,  two  questions  arise  as  to  its  extent. 
First,  does  it  include  the  whole  street  from  curb  to  curb  be- 
tween the  points  longitudinally  where  the  line  is  laid  on  it,  or 
is  it  restricted  to  the  space  between  the  tracks  ?  Secondly,  does 
it  extend  to  a  practical  repaving  with  a  different  and  improved 
pavement? 

First,  the  obligation  to  repair  the  whole  street  from  curb  to 
curb,  if  not  expressly  decided,  has  been  so  clearly  foreshadowed 
as  to  leave  little  doubt  of  what  the  conclusion  must  be.  Und.er 
the  charter  of  the  Thirteenth  and  Fifteenth  Streets  Company 
the  question  could  hardly  arise,  for  the  words  are  that  the  com- 
pany shall  conform  to  the  grades  of  the  streets  traversed  by  the 
said  railway  and  the  streets  thus  occupied  shall  be  kept  in  good 
order  and  repair.    This  so  clearly  means  the  whole  of  the  streets 
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which  the  railway  traverses  that  further  elaboration  seems  to 
be  unnecessary.     But  it  is  argued  that  Broad  street  is  only 
occupied  by  virtue  of  the  franchise  of  the  Navy  Yard,  etc.  Co., 
and  the  obligation  of  that  charter  is  only  to  keep  in  repair  ^^  that 
portion  of  the  street  which  they  use  and  occupy,"  which  should 
be  construed  to  mean  that  portion  between  the  tracks.     To  this 
argument  it  would  be  sufficient  answer  that  at  most  the  words 
can  only  be  claimed  as  doubtful  and  ambiguous,  and  in  such 
CJtses  all  public  grants  arc  to  be  construed  liberally  in  favor  of 
the  public  and  strictly  against  the  grantee :  Pittsburg  R.  R. 
Co.  v.  Bruce,  102  Pa.  23.     But  it  is  not  necessaiy  to  resort  to 
this  rule.     As  already  said  the  provisions  of  both  the  original 
charters  in  reference  to  keeping  the  streets  in  repair  are  gen- 
eral and  applicable  to  all  streets  on  which  tracks  are  laid,  and 
are  meant  to  be  of  continuous  application  from  time  to  time  as 
cu-cumstances  may  require.     Both  charters  included  the  right 
to  lay  tracks  on  several  streets  and  on  different  streets  at  dif- 
ferent times,  but  neither  looked  to  the  occupation  of  the  whole 
length  of  any  of  the  streets  named.     The  right  was  given  to 
occupy  certain  portions  longitudinally  of  the  specified  streets, 
and  the  con-esponding  duty  was  imposed  of  keeping  those  por- 
tions in  repair.     Whether  the  language  used  was  as  in  the  one 
case  "the  streets  travei-sed  and  occupied,"  or  as  in  the  other, 
"that  portion  of  the  street  which  they  use  and  occupy  "  the  idea 
was  the  same,  to  wit,  that  the  franchise  to  occupy  and  the  obli- 
gation to  keep  in  i-epair  should  be  coextensive.     In  Pitts,  and 
Birmingham   Ry.   Co.  v.  Pittsburg,  80  Pa.  72,  a  somewhat 
analogous  case,  where  the  question  was  not  what  part  of  the 
street  but  what  kind  of  obstruction  the  company  were  bound 
to  remove,  the  principle  was  well  stated,  that  under  the  general 
law  the  obligation  to  keep  the  whole  street  in  repair  rested  on 
the  municipality,  and  that  obligation  the  charter  transferi^ed  to 
the  company.     So  it  is  in  the  present  case,  whatever  the  duty 
of  the  municipality  would  have  been  as  to  repairs  upon  the 
streets  where  the  tracks  are  laid,  is  now  the  duty  of  the  rail- 
way company  laying  and  using  the  tracks,  and  that  plainly 
includes  the  whole  width  of  the  street. 

But  the  duty  does  not  rest  on  these  provisions  alone.  It 
wises  independently,  but  with  equal  conclusiveness  from  other 
pwts  of  the  charter.    Section  10  of  the  act  of  incorporation  of 
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the  Navy  Yard  etc.  Rj-.  Co.  provides  that  "the  said  com- 
pany shall  be  compelled  to  keep  in  constant  repair  that  portion 
of  the  street  which  they  use  and  occupy,  and  (be)  subject  to 
such  ordinances  of  councils  as  relate  thereto."  This  includes 
existing  as  well  as  future  ordinances,  and  among  those  existing 
at  the  date  of  the  charter  was  the  geneml  ordinance  of  July  7, 
1857  (Ord.  1867,  p.  248),  which  provided  that  all  passenger 
railroad  companies  should  be  *'at  the  entire  cost  and  expense 
of  maintaining,  paving,  repairing  and  re^aving  that  may  be 
necessary  upon  any  stieet  ....  occupied  by  them."  This,  as 
was  well  said  by  Thayer,  P.  J.,  in  Phila.  and  Gray's  Feriy 
Ry.  Co.  V.  Philadelphia,  2  Weekly  Notes,  639,  means  "  not 
upon  a  portion  of  the  street  occupied  but  upon  the  whole 
street."  The  subject  was  elaborately  and  very  ably  discussed 
in  that  case,  and  the  opinion  of  Thayer,  P.  J.,  is  cited  with 
approval  in  Philadelphia  v.  Ridge  Ave.  Pass.  Ry.  Co.,  143  Pa. 
444,  where  the  present  chief  justice  says :  "  It  has  never  been 
seriously  doubted,  nor  can  it  be,  that  the  duty  to  repair  or  to 
repave,  when  either  is  adjudged  necessary,  extends  to  the  entire 
roadway  from  curb  to  curb." 

Secondly,  that  the  duty  to  repair,  where  it  exists,  extends 
to  the  replacement  of  an  old  pavement  by  a  new  one  of  a  dif- 
ferent and  improved  kind  was  expressly  held  in  Phila.  v.  Ridge 
Ave.  Ry.  Co.,  143  Pa.  444  (471-2),  where  it  was  said  by  the 
present  chief  justice,  "  The  duties  specified  in  (the  company's) 
charter  were  imposed  with  reference  to  the  changes  and  im- 
proved methods  of  sti-eet  paving  which  experience  might  sanc- 
tion as  superior  to  and  more  economical  than  old  methods.  In 
other  words  the  company  is  bound  to  keep  pace  with  the  prog- 
ress of  the  age  in  which  it  continues  to  exercise  its  corporate 
functions.  The  city  authorities  have  just  as  much  right  to 
require  it  to  repave  at  its  own  expense  with  a  new,  better  and 
more  expensive  kind  of  pavement  as  they  have  to  cause  other 
streets  to  be  repaved  in  like  manner  at  the  public  expense." 

In  the  present  case  of  Broad  street  the  fact  that  the  occupa- 
pation  is  terminable  upon  cei*tain  contingencies  which  may 
happen  at  any  time  and  at  the  will  of  the  city  does  not  destroy 
the  obligation.  As  a  fact  the  occupation  has  already  lasted 
some  years,  and  from  the  nature  of  the  surface  of  the  ground 
and  its  existing  uses,  is  likely  to  last  some  years  longer,  but 
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however  this  may  be  it  does  not  alter  the  mandate  of  the  charter 
and  the  ordinances,  to  keep  the  street  in  repair  so  long  as  it  is 
occupied. 

A  question  is  raised  in  the  argument  that  the-  appellant  is 
not  liable  because  the  so-called  repair  or  repaying  of  Broad 
street  was  in  fact  a  first  or  original  paving,  and  there  is  no 
obligation  to  pave  in  the  first  instance,  as  so  much  of  the  ordi- 
nance of  July  7,  1857,  as  required  paving  of  a  street  not  previ- 
ously paved,  was  repealed  by  the  ordinance  of  April  1,  1859, 
(Ord.  1859,  p.  138.)  There  is  nothing  on  the  record  however 
to  show  the  fact  now  alleged.  The  appellant  did  not  at  any 
time  offer  to  prove  it,  nor  ask  to  have  the  jury  pass  upon  it. 
The  facts  were  practically  treated  as  undisputed.  The  judge 
directed  the  verdict  as  a  matter  of  law  and  there  is  no  assign- 
ment of  error  to  his  action  in  so  doing.  Gen.  Wagner  for  the 
plaintiff  testified  that  the  former  pavement  was  partly  cobble 
and  partly  macadam,  and  other  witnesses  speak  of  a  paving 
with  macadam  in  the  center  and  cobble  at  the  sides.  Even  if 
the  whole  street  was  macadamized  it  would  not  follow  neces- 
sarily that  it  was  not  paved.  That  is"  a  question  of  intention. 
Some  misapprehension  seems  to  exist  in  the  professional  mind 
as  to  our  recent  decisions  on  this  subject,  and  they  have  there- 
fore been  reviewed  and  the  ratio  decidendi  discussed  in  Phila- 
delphia V.  Eddleman,  opinion  filed  herewith,  to  which  reference 
is  made  for  all  that  is  necessary  to  be  said  on  the  present  point. 

The  only  remaining  assignments  of  error  to  be  noticed  relate 
to  the  exclusion  of  appellant's  offer  to  show  damages  by  way 
of  set-off  from  the  improper  method  of  paving  Broad  street, 
causing  stoppage  of  the  cars  and  consequent  loss  of  profits. 
Passing  by  the  question  whether  the  offer  was  clearly  within 
the  exception  to  the  general  rule  that  a  set-off  in  tort  cannot  be 
made  to  an  action  ex  contmctu,  these  off  era  substantially  sought 
to  luise  the  question  of  an  abuse  of  the  municipal  authority  and 
discretion.  By  the  ordinance  of  25th  September,  1890,  (Ord. 
p.  801)  the  councils  instructed  the  director  of  public  works  to 
stop  the  running  of  the  cars  "  on  Broad  street  north  from  Glen- 
wood  avenue  until  the  said  street  is  repaved  in  accordance  with 
the  notice  to  do  such  work  served  by  him  on  the  passenger 
railway  company  ....  as  required  by  the  ordinance  of  Jul}-  7, 
1857"  etc.    The  ordinance  of  July  7,  1857,  sec.  4,  provides 


Digitized  by 


Google 


282    PHILADELPHIA  v.  STREET  PASS.  RY.  CO.,  Appellants. 

Opinion  of  the  Court.  [168  Pa. 

that  "  it  shall  be  the  duty  of  any  company  as  aforesaid  .... 
to  pave  or  repave  the  highways,  as  hereinbefore  provided,  and 
should  they  refuse  or  neglect  to  do  so  for  ten  days  from  the 
date  of  such  notice  ....  councils  may  forbid  the  running  of 
any  car  or  cars  upon  the  said  road  until  the  same  is  fully  com- 
plied with."  As  heretofore  shown  the  appellant  is  subject  to 
the  ordinance  of  1857,  and  it  thus  appears  that  the  act  of  stop- 
ping the  cars  while  the  repaving  was  being  done  was  expressly 
authorized  by  that  ordinance.  It  was  not  offered  to  be  shown 
that  the  state  of  facts  which  justified  the  action  of  councils  did 
not  exist,  to  wit,  the  resolution  for  repaving,  the  notice  to  ap- 
pellant to  do  its  part,  and  the  failure  to  do  so  in  the  time  re- 
quired. Appellant's  offer  was  to  show  that  the  work  could 
have  been  done  without  stopping  the  cara,  and  therefore  with 
less  loss  to  appellant.  But  as  the  city  was  acting  on  its  express 
legal  rights,  the  offer  was  immaterial  and  irrelevant.  It  was 
not  for  appellant,  or  even  the  court  and  jury  to  review  the  city's 
exercise  of  its  unquestionable  discretion. 
Judgment  affirmed. 


/27  sc  seVIatilda  Bliem,  Wife  of  Charles  Bliem,  v.  John  Dauben- 
spreck,  Charles  B.  Daubenspreck  and  F.  D.  Smedley, 
Appellants. 

Conveyancing — Describing  lot  as  hound  by  a  street. 

The  rule  that,  where  a  public  istreet  or  highway  is  called  for  as  a  bound- 
ary or  monument  in  a  deed,  title  passes  to  the  grantee  to  the  middle  of 
the  highway  in  the  absence  of  a  reservation  or  restriction  expressed  or 
necessarily  implied,  applies  where  the  street  or  highway  referred  to  has 
been  opened  or  adopted  by  the  law  of  the  municipality,  or  the  deed  recog- 
nizes it  as  an  existing  highway.  Paul  v.  Carver,  26  Pa.  223,  followed. 
Union  Burial  Ground  v.  Robinson,  6  Whart.  18;  Bellinger  v.  Union  Soci- 
ety, 10  Pa.  135 ;  Brooklyn  Street,  118  Pa.  640,  distinguished. 

Argued  Feb.  4, 1895"  Appeal,  No.  8,  July  T.,  1894,  by  de- 
fendants, from  judgment  entered  on  a  verdict  for  plaintiffs  by 
the  court  of  C.  P.  of  Lehigh  Co.,  June  T.,  1893,  No.  8.  Before 
Stebrett,  C.  J.,  Green,  Williams,  Mitchell  and  Fell,  JJ, 
Affirmed. 
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Action  of  trespass  to  recover  damages  for  closing  an  alley 
adjoiuing  plaintiffs  property. 
The  court  dii-ected  a  verdict  for  the  plaintiff. 
The  facts  appear  in  the  opinion  of  the  Supreme  Court 

Error  assigned  was  in  directing  the  jury  to  find  a  verdict  for 
the  plaintiff. 

T.  F.  Biefenderfery  C,  J.  Erdman  with  him,  for  appellants. — 
It  is  well  settled  that,  where  an  owner  of  ground,  over  which 
a  municipality  has  located  and  ordained  streets  and  alleys, 
but  the  same  are  yet  unopened,  sells  lots  and  mentions  such 
streets  and  alleys  as  boundaries  in  conveyances,  such  mention 
is  mere  matter  of  description :  Union  Society  v.  Robinson,  #5 
Whart.  118  :  Bellinger  v.  Union  Society,  10  Pa.  135 ;  Brooklyn 
Street,  118  Pa.  640.  The  cases  of  Schenley  v.  Commonwealth, 
36  Pa.  62 ;  Trutt  v.  Spotts,  87  Pa.  339 ;  Transue  v.  Sell,  105 
Pa.  604;  Ferguson's  App.,  117  Pa.  426,  do  not  apply,  because 
in  all  these  cases  the  owners  of  ground  sold  lots  in  accordance 
with  plans  of  their  own  or  adopted  by  them  and  referred  to  in 
the  conveyance.  Paul  v.  Carver,  26  Pa.  223 ;  Cox  v.  Freedley, 
83  Pa.  124,  do  not  apply,  because  the  street  had  been  opened 
by  the  public  authorities  before  the  lot  was  sold. 

iffifton  C.  Henninger^  for  appellee,  filed  no  paper-book. 

Opinion  by  Mb.  Justice  Dean,  July  18, 1895 : 
The  plaintiff  brings  an  action  of  trespass  against  defendants 
for  closing  an  alley  adjoining  her  property  in  the  city  of  Allen- 
town.  Liberty  street  was  the  northern  boundary  of  the  city ; 
the  streets  and  alleys,  among  them  Hall  Alley,  running  north 
and  south,  had  outlet  on  Liberty  street;  on  June  16,  1870, 
the  councils,  by  oixiinance,  extended  the  city  limits  north- 
wardly beyond  Liberty  street,  and  enacted,  that  all  the  North 
and  South  streets,  at  right  angles  to  Liberty,  between  Fourth 
and  Twelfth,  should  extend  to  the  new  city  limit  on  the  north, 
without  change  of  course  from  their  then  location ;  that  Fourth, 
^ifth,  Sixth,  Eighth,  Ninth,  Tenth  and  Eleventh  streets  should 
^  sixty  feet  wide.  Seventh,  eighty  feet.  New  street,  fifty  feet 
and  all  the  others  running  in  the  same  direction  should  be 
twenty  feet,  which  last  width  would  include   Hall  alley  or 
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street,  it  sometimes  being  called  street,  but  genemlly  alley. 
At  the  date  of  the  adoption  of  this  ordinance,  one  Philip  Ren- 
ter owned  land  on  the  north  side  of  Libeity  street,  and  Hall 
alley,  when  prolonged  to  the  new  northern  boundarjs  cut 
through  this  land;  on  May  4,  1871,  after  Hall  alley  was  thus 
laid  out,  but  before  it  was  opened,  Reuter  conveyed  to  Annie 
Nagle  a  building  lot  on  the  west  side  of  the  alley,  but  not  naming 
it ;  he  describes  the  lot  as  bounded  on  the  south  by  Liberty 
street,  and  on  the  east  by  other  land  of  Reuter,  but  the  descrip- 
tion was  made  to  conform  to  a  di-aft  which  had  been  adopted 
by  Reuter,  and  the  eastern  line  of  the  lot  was  in  fact  the  west- 
ern line  of  Hall  alley.  On  Nov.  13, 1871,  Reuter  conveyed  the 
land  on  the  opposite  side  of  the  alley  to  Weikel  and  Seip ;  in 
this  deed,  he  describes  the  line  of  Hall  alley  on  that  side  as 
the  western  line  of  the  lot.  This  land  conveyed  to  Weikel  and 
Seip,  by  sundiy  conveyances,  in  all  of  which  the  east  line  of 
Hall  alley  is  the  west  line  of  the  lot,  became  vested  in  Matilda 
Bliem,  this  plaintiff.  The  lots  on  each  side  of  the  street,  Nagle 
on  the  west,  and  Weikel  and  Seip  on  the  east,  were  fenced 
along  the  line  of  the  alley,  leaving  a  strip  twenty  feet  wide 
between,  Avhich  was  used  as  a  common,  and  to  some  extent  as 
a  public  highway,  down  to  1887,  when  the  city  councils,  by 
ordinance,  changed  the  location  of  Hall  street,  north  of  Liberty 
street,  to  a  point  sixty  feet  east  of  its  first  location.  This^,  in 
effect,  wfis  an  abandonment  by  the  city  of  the  first  twenty  feet 
adopted  as  Hall  alley.  Renter's  heirs,  assuming  that  it  was  not 
included  by  the  description  in  either  the  Nagle,  or  Weikel  and 
Seip  deeds,  then  conveyed  it  to  Martin  and  Diefenderfer,  who 
sold  to  Smedley,  one  of  defendants,  who  employed  the  Daubens- 
precks  to  construct  a  building  upon  it.  Thereupon,  Mrs.  Bliem, 
the  successor  in  title  to  Weikel  and  Seip,  brought  this  suit, 
claiming  that  under  her  deed,  which  called  for  Hall  allej^  her 
lot  extended  to  the  middle  of  the  alley ;  and  further,  as  against 
Reuter  or  his  grantees,  it  implied  the  right  to  have  the  alley 
kept  open  twenty  feet  wide  forever. 

The  learned  judge  of  the  court  below  was  of  opinion  that 
as  the  grantor,  in  his  deed  to  Weikel  and  Seip,  had  described 
the  land  as  bounding  on  an  alley,  that  was  a  representation  by 
him  that  an  alley  then  existed,  and  even  if  the  city  afterwards 
abandoned  it,  as  the  land,  at  the  conveyance  to  Weikel  and 
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Seip  belonged  to  Reuter,  neither  he  nor  his  heirs,  nor  their 
grantees,  could  close  it  up ;  as  the  damage  was  only  nominal, 
he  directed  a  peremptoiy  verdict  for  plaintiff  in  six  cents  dam- 
ages, as  a  vindication  of  her  right.  And  now  defendants  appeal, 
assigning  for  error  the  peremptoiy  direction  for  verdict  in  favor 
of  plaintiff. 

The  question  is,  what  was  the  intention  of  Reuter,  in  his 
deed  to  Weikel  and  Seip,  in  bounding  their  lot  by  a  line  ex- 
tending two  hundred  feet  along  Hall  alley?  He  reserved  to 
himself  only  what  he  did  not  convey  to  them ;  he  could  not 
convey  to  defendants'  predecessors  in  title  what  he  had  not 
reserved.  It  will  be  noticed  Reuter  was  the  owner  of  the 
whole  ti-act ;  on  the  4th  of  May,  1871,  he  conveyed  the  lot 
opposite  plaintiff's  lot  to  Anna  Nagle  ;  on  the  13th  of  Novem- 
ber following  he  conve3'ed  to  Weikel  and  Seip,  who,  as  subse- 
quent purchasers,  were  bound  to  take  notice  of  the  conveyance 
to  iMrs.  Nagle  ;  whether  that  carried  her  lot  to  the  middle  of 
Hall  alley,  as  against  the  Reuters,  we  cannot  decide  on  the 
facts;  the  description  does  not  mention  the  alley,  and  the 
di-afts  are  not  before  us ;  if  it  did  not  go  to  the  middle  of  the 
alley  then  the  half  of  the  alley,  at  that  point,  would  probably 
pass  to  the  purchasers,  Martin  and  Diefenderfer,  under  deed  of 
14th  of  April,  1888,  the  deed  under  which  defendants  claim. 
What  may  be  the  extent  of  their  right  to  this  half  next  Mrs. 
Nagle  we  cannot  determine  in  this  action ;  nor  can  we  deter- 
mine how  far  subsequent  purchasei-s  are  bound  by  implied 
covenants,  if  any,  in  Renter's  deed  to  Weikel  and  Seip,  when 
both  they  and  Weikel  and  Seip  had  before  them  the  record 
of  Mi's.  Nagle's  deed  when  they  purchased.  But  the  deed 
to  Weikel  and  Seip  expressly  describes  Hall  alley;  the  fact, 
then,  is  established  and  undisputed,  that  Reuter,  in  the  deed 
to  the  predecessors  in  title  of  this  plaintiff,  adopted  the  alley 
as  a  boundary  for  her  lot ;  then  appears  the  further  fact,  that 
the  fences  along  each  side  of  the  alley  left  between  them  and 
the  twenty  feet,  which  remained  open,  not  only  for  use  of 
the  grantees,  but  for  the  public  who  chose  to  use  it.  The  case, 
on  its  facts,  comes  directly  within  the  ruling  in  Paul  v.  Carver, 
26  Pa.  223.  In  that  case  one  Lownes,  in  1805,  being  the  owner 
of  a  large  tract  of  land  called  Barnfield,  in  Philadelphia  countjs 
by  his  will  dii-ected  that  a  street  fifty  feet  wide  should  be  laid 
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out  b)'^  the  public  or  his  heira,  through  the  property,  in  a  line 
with  Carpenter  street,  to  be  called  "  Tidniarah  *'  street.  In 
1827,  pait  of  Tidmarsh  street  was  opened  by  the  public  author- 
ities. In  1885,  the  location  of  the  street  was  changed,  so  as  to 
make  it  correspond  with  the  direction  of  the  other  streets  in  the 
city;  then  an  act  of  assembly  vacated  that  part  of  Tidmareh 
street.  In  1817,  before  any  action  with  reference  to  the  street 
had  been  taken  by  the  public  authorities,  the  original  ownei-s 
conveyed  by  deed  to  Mi-s.  Brinton  a  lot  on  north  side  of  Tid- 
marsh street,  and  in  1836  she  conveyed  a  part  of  the  lot  to 
Perry,  by  a  line  "  along  the  northerly  side  of  Tidmai*8h,  four 
hundred  and  one  feet;"  Perry  executed  a  mortgage  on  the 
premises,  on  which  the  lot,  by  the  description  in  the  deed,  was 
sold  at  sheriff's  sale  to  Carver.  This  court  held  that  Carver 
took  title  to  the  middle  of  the  street,  and  the  street  having 
been  vacated  by  law,  he  was  entitled  to  possession  ;  that  where 
a  street  is  called  for  as  a  boundary  the  title  passes  to  the  center 
of  the  street ;  a  street  is  a  single  line  ;  the  thread  of  it  is  the 
monument  or  abuttal ;  the  paramount  intention  of  the  parties, 
as  disclosed  from  the  whole  scope  of  the  conveyance,  and  the 
nature  of  the  property  granted,  should  be  the  controlling  rule. 
Here,  the  facts,  that  from  the  ordinance  there  was  an  exten- 
sion of  Hall  alley,  and  that  lots  abutted  on  the  alley ;  the  oppo- 
site lot  of  Mrs.  Nagle,  at  leaSt,  fitting  up  to  the  alley,  although 
it  is  not  called  for  in  her  deed ;  then,  the  Weikel  and  Seip  lot, 
on  the  other  side,  being  expressly  bounded  by  the  alley,  show 
the  intention  of  Renter,  in  this  Weikel  and  Seip  deed,  not  to 
reserve  the  alley  as  against  Weikel  and  Seip.  Although  the 
city  had  not,  so  far  as  appears  from  the  evidence,  improved  or 
•worked  upon  this  alley  after  the  ordinance  of  June  16,  1870, 
and  although,  by  ordinance,  in  1887,  it  was  abandoned,  yet  the 
first  ordinance  declaimed  that  Hall  alley  should  extend  continu- 
ously northward,  as  already  established  southward  ;  after  this 
ordinance,  the  deeds  were  made  for  the  lots  on  each  side,  and 
for  seventeen  years  it  so  remained  open  for  the  public  who 
desired  to  use  it.  As  is  said  in  Paul  v.  Carver,  supra,  does 
any  one  suppose,  from  this  deed,  it  was  the  intention  of  the 
gmntor  to  reserve  this  narrow  strip  of  ground,  accessible  only 
from  each  end?  In  Cox  v.  Freedley,  83  Pa.  124,  the  question 
again  eame  before  us ;  the  court  below  thought,  as  the  descrip- 
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tion  called  for  stakes  on  the  line  of  the  abutting  street,  which 
was  afterwards  vacated,  this  demonstrated  an  intention  to  limit 
the  grant  to  the  edge  of  the  sti*eet,  but  this  court  said,  applying 
the  rule  in  Paul  v.  Carver,  supra,  the  grantee  took  to  the  mid- 
dle of  the  street :  "  That  the  law,  with  respect  to  public  high- 
ways and  unnavigable  streams,  is  the  same  in  respect  to  the 
presumptions  that  arise  from  grants  bounded  thereon  ;  and  the 
general  principle  is,  that  there  must  be  a  reservation  or  restric- 
tion expressed  or  necessarily  implied,  which  controls  the  opem- 
tion  of  the  general  presumption,  and  makes  the  particular 
grant  an  exception,  or  else  the  grant  carries  the  grantee  to  the 
middle  of  the  stream  or  highway."  It  is  argued  here,  that  the 
alley  was  but  imaginary,  wholly  on  paper,  and  Union  Burial 
Ground  v.  Robinson,  5  Whart.  18,  Bellinger  v.  Union  Society, 
10  Pa.  135,  and  Brooklyn  Street,  118  Pa.  640,  are  cited  as 
showing,  in  such  cases,  the  mention  of  the  street  is  mere  mat- 
ter of  description. 

In  the  fii-st  two  cases  cited,  the  streets  were  only  plotted  on 
paper;  in  Burial  Ground  v.  Robinson,  the  words  were  "on 
south  by  Washington  street,  as  the  same  may  hereafter  be 
opened,'* — the  street  never  was  opened ;  and  a  similar  descrip- 
tion was  adopted  in  Bellinger  v.  Union  Society  ;  in  each  case, 
the  street  had  no  existence  at  the  date  of  the  deed,  and  neces- 
sarily, the  intention  to  convey  without  reservation  of  that  which 
might  never  be  used  for  street  purposes  was  not  manifest.    Here 
the  alley  had  been  adopted  by  the  law  of  the  city  more  than  a 
year  before  the  deed,  and  the  deed  expressly  recognizes  it  as 
*n  existing  alley.     The  question  is  not,  whether  the  city  by 
proper  municipal  action  had  constituted  the  alley,  in  all  re- 
spects, a  city  highway,  but  whether  it  was  treated  as  one  in 
/act  by  the  grantor  in  his  deed  to  Weikel  and  Seip,  for  that  is 
a  clue  to  his  intention  to  reserve  or  grant  without  reservation 
^Ae  la.ud  to  the  middle  of  the  alley.    In  Brooklyn  street,  supra, 
^"®  <liiestion  before  us  was  not  in  issue  ;  in  that  case,  the  dis- 
^^  *^^     was  as  to  whether  the  grantor  of  lots  on  each  side  of  a 
^^'^^t;  laid  out,  but  not  opened,  was  entitled  to  damages  when 
^     street  was  actually  opened;  it  being  argued,  that  the  de- 
^' lotion  of  the  lots  operated  as  a  dedication  of  the  street  to 
?  "^i^  use ;  this  court  held,  the  appropriation  of  the  street  was 
}    ^x>^  municipality,  and  the  description  of  the  street  in  the 
^^^  was  not  a  dedication  by  the  owner  of  the  land. 
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But  Hall  alley  was  no  mere  paper  or  imaginary  alley ;  it  was 
recognized  by  the-  owner  of  the  land  as  an  existing  alley  when 
he  executed  his  deed ;  besides,  the  alley  was  by  formal  ordi- 
nance declared  an  alley  of  the  city ;  Reuter  conformed  the  de- 
scriptions in  his  deed  to  the  lines  of  it ;  the  purchasers  inclosed 
their  lots  by  fences  to  accord  with  it ;  the  lot  owners,  and  the 
public  thereafter,  when  they  saw  proper,  used  it ;  for  years  it 
so  remained,  until  the  municipality,  by  formal  ordinance, 
changed  its  location,  still  retaining  the  name  given  it  in  the 
first  ordinance  and  in  the  deeds.  To  call  this  an  imaginary 
alley  is  to  disregard  the  facts,  which  conclusively  show  it  to  have 
been  an  established  public  alley  from  the  date  of  its  existence. 

Whatever  apparent  conflict  there  may  be  in  the  cases,  there 
is  really  none  when  the  dissimilarity  in  facts  indicating  the  inten- 
tion of  the  grantor  is  noticed ;  the  principle  adhered  to  in  all 
the  cases  is,  that  the  intention  is  controlling  and  that,  in  bound- 
ing land  by  a  street,  it  will  be  presumed  the  grant  is  to  the 
middle  of  the  street,  unless  the  contrary  be  manifest  from  other 
words  of  the  grant,  or  the  subject  of  it  indicates  plainly  a  dififer- 
ent  intent.  Of  Paul  v.  Carver,  supra,  it  was  said,  subsequently, 
in  Cox  v.  Freedley,  supra : — "  It  was  maturely  considered  and 
unanimously  pronounced.  It  was  shown  to  be  agreeable  to  the 
genei-al  principles  of  the  common  law,  as  laid  down  by  chancellor 
Kent,  and  other  text  writers,  and  as  they  had  been  applied  in 
n  umerous  cases  in  England  and  our  own  countiy.  It  was  shown 
also  to  be  sanctioned  by  the  general  sense  and  understanding 
of  the  people, — and  that  any  doubt  or  denial  of  it  would  intro- 
duce intolerable  inconvenience,  confusion  and  litigation." 

So,  while  we  are  of  the  opinion  defendants  were  trespassers 
in  erecting  their  building  on  the  half  of  the  alley  next  plain- 
tiff's lot,  and  therefore  there  was  no  error  in  the  judgment  for 
nominal  damages,  yet  on  the  facts  now  presented  we  decline 
to  hold  there  was  an  implied  covenant  on  part  of  Reuter  that 
the  alley  should  forever  be  kept  open  for  the  use  of  all  his 
separate  grantees,  notwithstanding  its  abandonment  by  the  city. 
We  only  decide,  that  from  the  description  in  the  conveyance, 
and  the  subject  of  it,  there  was  no  reservation  as  against  this 
plaintiff  which  would  stop  her  line  short  of  the  middle  of  the 
alley.  This  judgment  vindicates  her  right  to  the  half  of  the 
abandoned  alley  next  her  lot,  and  goes  no  further. 

The  judgment  is  affirmed  and  appeal  dismissed. 
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0/1887  and  1893.  ^218        »  33 

Where  a  hast>and  consents  to  the  employment  of  his  wife  and  agrees      j^^  ^ 
that  the  wages  shall  be  paid  to  her,  she  can  recover  them  as  against  him, 
and  he  forfeits  and  surrenders  to  her  any  claim  that  he  might  otherwise 
have  to  them. 

A  husband  may  contract  directly  with  his  wife  for  the  performance  of 
exn-a  and  unusual  services  in  the  course  of  his  business  outside  of  the 
family  relation,  and  such  contract  will  be  deemed  a  waiver  by  him  of  all 
clsdm  to  her  wages,  and  she  will  be  entitled  to  be  paid  for  such  services 
out  of  the  proceeds  of  a  sale  of  her  husband's  property. 

Personal  sei-vices  ai-e  a  species  of  personal  property;  and  as  earnings 
represent  the  reward  for  such  services,  whether  in  money  or  chattels,  it 
would  seeiai  that  they  may  be  **  acquired"  or  **  owned"  or  **  possessed," 
within  the  fair  meaning  of  the  first  section  of  the  act  of  June  8,  1893, 
P.  L.  344.  The  word  **  acquire"  in  the  act  of  1893  includes  everything 
included  in  the  word  **  earned"  in  the  act  of  1887,  P.  L.  332.  The  act 
of  1893  was  intended  to  place  the  lights  and  powers  of  married  women 
upon  a  broader,  more  comprehensive  and  better  defined  basis  than  was 
accomplished  by  the  act  of  1887. 

Argued  Feb.  6,  1895.  Appeal  No.  246,  Jan.  T.,  1894,  by 
plaintiffs  from  judgment  of  C.  P.  of  Lehigh  Co.,  April  T., 
1893,  No.  150,  setting  aside  the  report  of  the  commissioner  upon 
claim  for  wages  out  of  fund  realized  by  sheriff's  sale.  Before 
Sterrett,  C.  J.,  Green,  Williams,  Mitchell  and  Dean,  J  J. 
Affirmed. 

Williams  and  Mitchell  dissent. 

Exceptions  to  the  report  of  the  commissioner.  Before  Al- 
bright, P.  J. 

It  appeai-ed  upon  proceedings  had  in  the  court  below  that 

Samuel  Urich  was  the  proprietor  and  owner  of  the  stock  and 

fixtures  in  a  licensed  restaurant  in  the  Lehigh  Valley  Railroad 

station  at  Allentown.     Plaintiffs  obtained  a  judgment  against 

him  in  the  court  of  common  pleas  of  Lehigh  county  for  two 

tAousaud  dollai's,  upon  which  an  execution  was  issued,  his  stock 

and  fixtures  levied  upon  by  the  sheriff  and  sold  for  the  sum  of 

^11.09  and  costs.     Prior  to  the  sheriff's  sale,  Annie  Urich,  the 
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defendant's  wife,  presented  a  claim  to  the  sheriff  for  W08, 
which  she  claimed  was  due  her  out  of  the  proceeds  of  sale  for 
wages  under  a  contract  with  her  husband  for  work  as  cook  in 
his  restaurant.  The  commissioner  appointed  to  distribute  the 
fund  found  the  wife's  conti-act  with  the  husband  was  invalid, 
and  awarded  the  money  to  plaintiffs  in  the  writ.  Exceptions 
were  filed  which  the  court  below  sustained  in  an  opinion  of 
which  the  following  is  part: 

"The  fund  in  couit  is  a  portion  of  the  proceeds  of  the  sale 
under  a  fieri  facias  of  said  plaintiffs  against  said  defendant  of 
the  stock  and  fixtures  owned  by  defendant  in  a  restaurant  in 
the  Lehigh  Valley  Rjiilroad  station  building  at  Allentown,  kept 
b}'  defendant.  Annie  C.  Urich,  wife  of  defendant,  by  a  suffi- 
cient notice,  regularly  given,  claimed  $108,  alleged  to  be  due 
her  out  of  said  business  for  wages,  for  services  as  a  cook.  The 
onl}'  question  raised  before  the  learned  commissioner  and  in 
court  is  the  legality  of  the  contract  made  by  said  husband  and 
wife  for  the  payment  of  said  wages. 

"The  relevant  facts  found  by  the  commissioner  in  the  sup- 
plemental report  and  not  disputed  on  exceptions,  are:  That 
on  Aug.  1, 1893,  defendant's  manservant  at  the  restaurant  left, 
and  he  thereupon  contracted  with  his  said  wife  to  take  said 
servant's  place — he  offered  to  pay  her  the  same  wages  he  had 
paid  to  said  servant — $3.00  a  week  ;  the  wife  accepted  and  did 
the  work  of  a  servant  from  said  date  to  November  13th  of  that 
year,  being  15  weeks,  for  which  $45.00  is  claimed.  That  at 
the  time  last  aforesaid  the  man  who  had  been  employed  as  cook 
at  $7.00  a  week  also  left,  and  thereupon  defendant  and  his 
wife  made  a  new  contract  by  which  the  latter  in  addition  to 
her  former  work  was  to  do  the  cooking  for  the  restaurant  and 
to  receive  for  all  such  services  $7.00  a  week  ;  that  she  did  per- 
form said  services  until  Jan.  24,  1894,  for  which  $63.00  is 
•claimed ;  that  nothing  was  paid ;  that  during  said  period  said 
parties  lived  together  as  husband  and  wife ;  that  said  contract 
was  made  in  good  faith ;  that  the  wages  contracted  for  were 
reasonable,  and  the  services  rendered  were  worth  the  sum 
claimed. 

"The  court  finds  to  be  a  further  fact  what  the  commissioner 
states  to  be  the  testimony  in  the  first  report,  that  is :  *  That 
during  these  six  months  (for  which  compensation  is  claimed) 


Digitized  by 


Google 


NUDING  AND  SCHLOUCH,  Appellants,  v.  URICH.    291 

1895.]  Opinion  of  Court  below — ^Argaments. 

Mrs.  Urich  and  the  children  (of  said  husband  and  wife)  took 
their  meals  or  most  of  them  at  the  restaurant,  and  that  they 
also  slept  there,  removing  to  the  restaurant  some  of  their  house- 
hold goods,  and  leaving  the  rest  at  their  former  residence  on 
Lehigh  street,  that  an  adult  daughter  took  care  of  the  residence, 
that  the  same  was  at  times  occupied  by  the  children,  and  that 
at  other  times  they  remained  at  the  restaumnt  with  their 
parents.* 

'^  The  commissioner  was  of  the  opinion  that  a  husband  is 
entitled  to  the  person  and  labor  of  his  wife,  and  to  the  benefit 
of  her  services,  industry  and  economy,  whether  rendered  in 
the  management  of  his  household  or  in  the  conducting  of  his 
business,  or  both ;  that  in  this  regard  the  common  law  is  un- 
changed by  statute,  and  that  said  contract  is  invalid  and  not 
enforceable.  .  .  .  The  bare  question  is  whether  the  act  of  1898, 
relative  to  husband  and  wife  (P.  L.  344),  authorizes  the  said 
contract. 

"That  it  would  have  been  void  before  the  passage  of  the 
Married  Person's  Property  Act  of  1887  (which  is  replaced  by 
said  act  of  1893)  is  not  doubted.  For  after  the  act  of  1848 
the  earnings  of  a  wife,  the  result  of  her  skill,  credit  or  industry, 
as  before,  belonged  to  the  liusband :  Robinson  v.  Wallace,  39 
Pa.  129.  .  .  . 

"  The  contract  here  in  question  being  authorized  by  said  act 
of  1898  must  be  upheld. 

"  Jan.  7,  1895,  the  exceptions  to  the  commissioner's  reports 
are  sustained,  and  the  distiibution  in  the  supplemental  report 
18  modified  by  distributing  $108  to  Annie  C.  Urich,  and  $10.35 
instead  of  118.35  to  Nuding  and  Schlouch." 

Error  assigned  was  distributing  the  money  to  Annie  C.  Urich. 

T,  J*.  Diefenderfer^  C.  J.  Erdman  with  him,  for  appellants. 
— The  word  "earned"  is  excluded  from  the  act  of  1893:  Act 
of  June  8, 1893,  P.  L.  344;  act  of  May  12,  1891,  P.  L.  55. 

James  B.  DesfUer,  for  appellee. — A  married  woman  can  make 
a  valid  contract  Avith  her  husband  to  perform  manual  labor  for . 
pay  in  and  about  his  separate  business :  Married  Person's  Prop- 
erty Act  of  1887,  P.  L.  332;  Act  Relating  to  Husband  and 
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1893,  P.  L.  344 ;  Stefifen  v.  Smith,  159  Pa.  207 ;  Gock- 
Miller,  162  Pa.  271.  The  act  of  1893  has  replaced  the 
1887,  and  has  enhirged  the  contract  power  of  married 
n  over  the  earlier  act:  See  title  of  act  and  act  of  June  8, 
P.  L.  344 ;  Jobe  &  Meaner  v.  Hunter  et  ux.,  165  Pa.  5 ; 
;s  Est.,  166  Pa.  337 ;  Moyer's  App.,  77  Pa.  482;  Zeigler's 
84  Pa.  342. 

[NioN  BY  Mb.  Justice  Gbbbn,  July  18, 1895: 
lirs.  Uiich  had  been  employed  by  a  stranger  to  perform  the 
services  that  she  rendered  in  this  case,  and  for  the  same 
,  and  her  husband  had  consented  to  such  employment, 
ages  to  be  paid  to  her,  thei'e  can  be  no  doubt  she  would 
had  a  valid  legal  title  to  the  earnings,  and  could  have 
ned  her  claim  against  his  will  although  he  might  subse- 
ly  have  claimed  the  wages  on  the  ground  that  he  was  the 
'  of  her  earnings  as  her  husband.  And  the  reason  why 
luld  recover  them  as  against  him  would  be  because  he  bad 
itrdcted.  In  other  words  his  legal  right  to  her  earnings 
I  absence  of  a  contract,  would  be  gone  because  of  the  con- 
made  between  him  and  her.  Where  he  agreed  that  she 
have  the  earnings  he  certain!}-  forfeited  any  claim  tliat 
jht  otherwise  have  to  them  and  thereby  surrendered  such 
to  her.  If  now  he  makes  a  contract  directly  with  his 
that  he,  having  occasion  for  extra  and  unusual  sefvice  in 
^ui-se  of  his  business  outside  of  his  family  relation  and 
,  will  pay  his  wife  for  the  performance  of  such  service  the 
1  wages  which  otherwise  he  would  be  obliged  to  pay  to 
fers,  it  is  at  least  true  that,  so  far  as  he  is  concerned,  he 
jrrendered  to  his  wife  all  claim  to  be  the  owner  of  her 
es,  and  therefore,  of  the  compensation  which  he  has 
i  to  pay  her.  His  consent  that  she  shall  receive  the  com- 
tion  for  the  service,  certainly  divests  the  case  of  the  j\s- 
that  he,  as  the  owner  of  her  services,  and  therefore  of  her 
igs,  is  entitled  to  both,  against  her  will,  and  that  element 
I  contention  is  removed  from  the  argument.  What  then 
?  Nothing  but  the  proposition  that  a  husband  and  wife 
t  make  such  a  contract.  Why  not?  There  is  nothing  in 
t  of  1893  which  gives  her  a  contracting  power  that  denies 
trains  her  right  to  contract  with  her  husband.     The  sec- 
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ond  section  of  the  act,  P.  L.  344,  act  June  8,  1893,  provides 
that  *^  Hereafter  a  married  woman  may,  in  the  same  manner 
and  to  the  same  extent  as  an  unmarried  pei'son,  make  any  con- 
ti-act  in  writing  or  otherwise,  which  is  necessary,  appropriate, 
convenient  or  advantageous  to  the  exercise  or  enjoyment  of  the 
rights  and  powers  granted  by  the  foregoing  section,"  (sec.  1,) 
bat  she  may  not  become  accommodation  indorser,  nor  execute 
a  deed  without  joining  her  husband.  Here  is  a  very  large  con- 
tracting power  conferred  with  only  special  i«s trie tions  which 
do  not  embrace  the  pending  question.  Within  her  limitations 
a  married  woman  may  contract  to  the  same  extent,  and  in  the 
same  manner  as  an  unmarried  pei-son.  The  first  section  defines 
the  subjects  of  her  contiacting  power  thus :  "  that  hereafter  a 
married  woman  shall  have  the  same  right  and  power  as  an  un- 
married person  to  acquire,  own,  possess,  control,  use,  lease, 
sell  or  otherwise  dispose  of  any  property  real,  personal  or  mixed, 
and  either  in  possession  or  expectancy,"  etc. 

The  woixl  "  eaiTiings  "  does  not  appear  in  this  act,  but  as  per- 
sonal services  ai-e  a  species  of  personal  property,  it  would  seem 
they  may  be  sold,  and  as  earnings  represent  in  common  speech 
the  reward  for  such  services,  whether  in  money  or  chattels,  it 
would  seem  that  they  may  be  "  acquired,"  or  "  owned,"  or 
^*  possessed,"  within  the  fair  meaning  of  the  section. 

In  Lewis'  Estate,  156  Pa.  337,  we  held  that  under  the  act  of 
1887  the  earnings  of  a  married  woman  were  a  species  of  prop- 
erty and  belonged  to  her  and  not  to  her  husband,  and  we  all 
agreed  that  she  should  have  them,  where  they  were  the  reward 
of  her  personal  service ;  her  title  to  them  was  absolute  and  she 
could  recover  them  in  an  action  without  joining  her  husband. 
We  do  not  think  the  act  of  1893  was  intended  to  restrain  the 
meaning  of  the  act  of  1887  but  to  stand  as  a  substitute  for  it, 
and.with  power  and  authority,  and  contracting  capacity  of  mar- 
ried women,  at  least  equal  to  that  which  was  conferred  by  the 
act  of  1887. 

The  word  "  acquire,"  in  the  act  of  1893  we  think  includes 
everything  that  would  be  included  in  the  word  "  earned  "  in 
the  act  of  1887.  A  reading  of  the  two  acts  together  indicates 
clearly  that  the  later  one  was  intended  to  remove  some  doubts 
about  the  construction  of  the  first,  and  to  place  the  rights  and 
powers  of  married  women  upon  a  broader,  more  comprehensive 


Digitized  by 


Google 


294    NUDING  AND^  SCHLOUCH,  AppeUants,  v.  URICH. 

Opinion  of  the  CJourt.  [169  Pal 

and  better  defined  basis  than  was  accomplished  by  the  act  of 
1887.  The  title  of  the  act  of  1893  expressly  states  as  one  of 
the  objects  of  the  act,  the  ^^  enlarging  her  capacity  to  acquire 
and  dispose  of  property." 

In  the  present  case  everything  that  could  be  done  was  done 
by  the  husband  to  enable  the  wife  by  her  own  personal  service 
to  acquire  for  hei*self  alone  the  reward  of  that  service,  and 
no  rights  of  his,  independent  of  contract,  are  in  the  way  of  her 
recovery.  We  agree  with  the  learned  court  below  in  the  views 
expressed  upon  this  subject  and  therefore  affirm  the  decree. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  appel- 
lants. 

Williams  and  Mitchell,  J  J. : 

We  dissent  from  this  judgment.  If  it  be  conceded  that  the 
alleged  contract  is  good  between  the  parties  it  is  not  good  as 
against  the  husband's  creditors. 


Appeal  of  Martha  Price  et  al.     Estate  of  Henry  F.  Price, 

Deceased. 

WUl—Afier'acquired  real  estate. 

A  paper  containing  a  testamentary  disposition  of  **  effects,"  and  evidently 
intending  to  cover  personalty  only,  is  not  entitled  to  probate  as  a  will  for 
the  purpose  of  passing  title  to  after-acquired  real  estate. 

Argued  Feb.  14,  1895.  Appeal,  No.  61,  Jan.  T.,  1895,  by 
Martha  Price,  Caroline  Peel  and  Matilda  E.  Price,  from  decree 
of  O.  C.  Chester  Co.,  setting  aside  the  probate  of  the  will  of 
Heniy  F.  Price.  Before  Sterrett,  C.  J.,  McCollum,  Mftch- 
BLL,  Dean  and  Fell,  JJ.    AflSrmed. 

The  alleged  will  of  Henry  F.  Price  having  been  admitted 
to  probate  by  the  register  of  wills  of  Chester  county,  and  lettei's 
testamentary  granted  to  Charles  J.  Price,  the  executor  named 
therein,  an  appeal  to  the  orphans'  court  was  taken  by  Jennie  E. 
Price,  a  daughter  of  Henry  F.  Price,  and  an  issue  was  sent 
to  the  common  pleas  to  determine  whether  or  not  the  domicile 
of  Henry  F.  Price,  at  the  time  of  his  death,  was  in  West  Chester, 
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Pennsylvania,  or  Brooklyn,  New  York.  The  verdict  and  judg- 
ment of  the  common  pleas  found  his  domicile  to  be  in  Brooklyn, 
and  the  judgment  was  affirmed  by  this  court :  Price  v.  Price, 
156  Pa.  617.  The  appellants,  beneficiaries  under  the  alleged 
wiU,  then  sought  to  have  the  probate  sustained  in  the  court 
below  in  order  to  pass  the  real  estate  of  which  the  decedent  died 
seized  situate  in  Chester  county,  Pa.  upon  the  ground  that  the 
alleged  will  was  testamentary  in  its  nature,  was  executed  in  con- 
formity with  the  laws  of  this  state  and  that  the  former  judgment 
of  this  court  affected  its  validity  only  for  the  purposes  of  ad- 
ministiution  on  the  personal  estate. 
The  alleged  will  was  as  follows : 

**29  Murray  Street, 

New  York,  Feby.  11, 1890. 
"DBAJt  Charlie, 

'*  Feeling  the  uncertainties  of  this  life  and  with  a  firm  convic- 
tion of  the  sufiiciency  of  our  Lord  and  Saviour  Jesus  Christ  for 
all  future  life,  I  leave  these  few  directions  regarding  the  efifects 
I  may  leave,  to  wit : 

of  sach 

"I  desire  that  of  all  monies  (and  ^  effects  that  may  be  sold) 
my  daughter  Jennie  Estelle  Price,  now  residing  at  1132  Wister 
St.Pliilada.  Pa — ^if  living — ^shall  have  and  receive  as  my  daugh- 
ter her  full  legal  share  (one  third)  of  all  my  estate  and  that 
from  the  remainder  after  deduction  of  the  above  named  J — 
that  your  daughtei^s  Louisa  D.  Price  and  Emma  Price  shall 
respectively  have  and  receive  the  sum  of  one  hundred  dollars 
(1100)  in  cash  as  a  remembrance  to  each.  That  the  remainder 
(after  deducting  and  paying  both  of  the  foregoing)  shall  be 
divided  share  and  shai-e  alike  by  Martha,  Carrie  &  Tillie — Of 
my  effects,  if  you  so  desii-e,  I  wish  you  to  receive  my  gold 
watch  and  chain  and  fishing  tackle 

diamond  stud  ft  finger  ring 

"Such  effects  other  than  cash  that  I  may  have — may  be  di 
vided  among  you  if  desired  rather  than  sold,  and  proceeds  di- 
vided— as  may  be  desirable.     A  rough  enumeration  of  this  date 
is  as  follows — Watch  and  chain  say  $100,  diamond  stud  30.<» 
ring  15.W 

**  Casli  to  my  credit  on  books  L  &  R.  P  Co  [&  stock  as  see 
my  diaries  and  journal  in  safe  (L  &  R  P  Co)] 
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Patent  for  fishing  tackle  boxes  with  L  &  R  P  Co   ^ 

"        '*   sash  fasteners  (no  value)  x  in  trunk. 

"        "    Reel  Bands  for  fish  rods  (no  value)         x  trunk. 

"        "   Folding  Hats  [All]  these  patents  are  in  safe  of 
R  P  Co.— 

The  sash  Fasteners  and  Reel  Bands  patents  not  proving  to 
cceptable  to  the  trade  it  is  useless  to  expend  any  money 
lieir  ac — other  patents  suit  better  apparently.  The  Hats 
J  about  paid  cost  of  the  Patent  but  there  is  nothing  in  them 
rosecute  the  sale  further — Tackle  cases  have  and  will  con- 
B  to  pay  for  the  investment. 

There  is  a  stock  of  Tackle  cases  in  cellar  29  Murray  St. 
for    See  my  "  books  of  ac  "  these  goods 
There  is  also  in  cellar  at  29  Murray  St. 

1  box  of  Books  [(1  Box  Fastenei-s,  no  value)] 

[Residence  now  is  at  193  Livingston  St  Bklyn] 

[There  will  be  found  2  trunks,  wearing  apparel] 

(i) 

[1  travelling  Satchel  1  Rod  bag  containing  rods] 

PCo      [Tackle  Box  (filled  with  tackle)  and  on  walls] 
»J«  [1  Large  Chromo  Black  Bass  (scarce)  value  $15.** 

PCo  or  more] 

PCo      [1  oil  plaque  Brook  Trout — ^1  oil  painting  '  Green- 
wood Liike '] 

&boat 

[Miscellaneous  pictures  &  articles] 

To  Sanford  £.  Gee  N.  Y. 

A  consultation  with  T.  V.  Smith  Esq.  J.  V.  Smith  Mfg  Co 
John  St.  N  Y.  (maker  of  my  tackle  cases)  might  be  of 
e — He  is  a  friend,  and  one  whom  I  can  trust.*  Also  with 
;.  Gee  N.  Y.  209  Pearl  St  (Lozano  Pendas  &  Co)  will  as- 
iii  handling  Tackle  cases  to  best  advantage,  To  sell  the 
jnts,  to  have  them  made  under  royalty,  or  continue  their 

as  are 

—He  can  also  assist  in  selling  such  fishing  Traps  y^  not 

the  cliromo  of  Black  Bass 

led.     [If  he  should  desire  as  a  remembrance,  any  rods,  reel 
iiy  other  of  the  traps,  let  him  select  the  same] 
"  Your  affectionate  Brother, 
>  Charles  J.  Price  Henry  F.  Prick. 

"1004  Walnut  St. 

"PhiladaPa." 
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N.  B. — The  portions  between  brackets  are  crossed  by  a  lead 
pencil  line ;  the  interlineations  are  in  lead  pencil. 

The  court  below  entered  the  following  decree :  "  Jan.  29, 
1894.  The  appeal  from  the  probate  is  sustained ;  the  letters 
testamentary  granted  to  Charles  J.  Price  are  revoked ;  and  the 
decree  of  probate  is  set  aside." 

Other  facts  appear  by  the  opinion  of  the  court. 

Errors  assigned  were,  (1)  not  holding  the  alleged  will  to  be 
entitled  to  probate  in  order  to  pass  the  real  estate  in  Chester 
county ;  (2)  sustaining  the  appeal  from  the  probate  of  the  al- 
leged will ;  (3)  not  sustaining  the  probate  thereof ;  and  (4)  set- 
ting aside  the  probate. 

WiUiam  T.  Barber^  for  appellants. — The  will  was  valid  as  to 
the  real  estate :  Wharton  on  Conflict  of  Laws,  2d  ed.  (1881), 
sec.  687 ;  Jarman  on  Wills,  6th  ed.  (1880),  part  1,  p.  2 ; 
Story  on  Conflict  of  Laws,  2d  ed.,  sec.  474 ;  Kent's  Commen- 
taries, 9th  ed.,  vol.  4,  sec.  513  ;  Redfield  on  the  Law  of  Wills, 
3d  ed.  (1869),  part  1,  p.  876 ;  Desesbats  v.  Berquier,  1  Binn. 
336  ;  Flannery's  Will,  24  Pa.  602,  606 ;  Estate  of  John  Thom- 
ason,  dec'd,  13  Phila.  376 ;  U.  S.  v.  Crosby,  7  Ci-anch,  116 ; 
Kerr  v.  Devisees  of  Moon,  9  Wheat.  666 ;  McCormick  et  al. 
V.  Sullivan  et  al.,  10  Wheat.  192 ;  Robertson  v.  Pickrell,  109 
U.  S.  608 ;  Brine  v.  Ins.  Co.,  96  U.  S.  627  ;  Pratt  v.  Douglass, 
38  N.  J.  Eq.  616  ;  Nelson  v.  Potter,  60  N.  J.  Law  Rep.  324. 

Under  the  law  of  Pennsylvania  the  real  estate  in  question, 
although  acquired  after  the  making  of  the  will,  passed  under 
it:  Applegate  v.  Smith,  31  Mo.  166;  Wharton  on  Conflict  of 
Laws,  2d  ed.,  sec.  697 ;  act  April  8,  1833,  sec.  10,  Br.  Purd. 
(1883),  1711,  pi.  11 ;  act  June  4, 1879,  sec.  1,  Br.  Purd.  (1883), 
1713,  pi.  23  ;  Willard's  Est.,  68  Pa.  327  ;  Alexander  v.  Paxson 
et  al.,  47  Pa.  12 ;  Turbett  v.  Turbett's  Exi-s.,  3  Yeates,  187  ; 
Peppard  v.  Deal,  9  Pa.  140 ;  Zerbe  et  al.  v.  Zerbe  et  al.,  84 
Pa.  147  ;  Hofius  v.  Hofius,  92  Pa.  306 ;  Widener  v.  Beggs,  118 
Pa.  374  ;  Schriver  v.  Meyer,  19  Pa.  87  ;  Jacobs'  Est.,  140  Pa. 
268 ;  Doughty  v.  Brown,  4  Yeates,  179 ;  Dowdel  v.  Hamra, 
2  Watts,  61,  66. 

WiUiam  M.  Hayes  (J.  Carroll  Hayes  with  him),  for  ap- 
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pellee. — This  appeal  is  governed  by  the  previous  decision  of 
this  court  in  Price  v.  Price,  156  Pa.  617,  see  page  624 ;  Myers 
V.  Coal  Co.,  126  Pa.  582. 

There  was  no  intention  to  devise  real  estate :  Lawrence  v. 
Lawrence,  105  Pa.  385,  341 ;  Jacobs'  Est.,  140  Pa.  268 ;  Brad- 
ford V.  Bradford,  6  Wh.  235  (1840) ;  Hawkins  on  Wills  (Amer. 
Notes),  p.  54 ;  Parke,  B.,  in  Doe  v.  Earles,  15  M.  &  W.456 ; 
Garfield  v.  Gilbert,  3  East,  510;  Doe  v.  Longlands,  14  East, 
370  ;  Doe  v.  Dring,  2  M.  &  Sel.  458  ;  Levy's  Est,  161  Pa.  189 
(1894)  ;  Busby  v.  Busby,  1  Dall.  226  ;  Cassell  v.  Cooke,  8  S, 
&  R.  368 ;  Rupp  v.  Eberly,  79  Pa.  141 ;  Howe's  App.,  126  Pa. 
233  (1889)  ;  Baker's  App.,  115  Pa.  590  ;  Fetrow's  Est.,  58  Pa. 
424  ;  Seibert  v.  Wise,  70  Pa.  147  ;  Huber's  App.,  80  Pa.  348 ; 
2  Jarraan  on  Wills,  pp.  716,  720 ;  WoUam  v.  Kenworthy,  9 
Ves.  137  ;  Bullard  v.  Goffe,  20  Pick.  252 ;  Cliff e  v.  Gibbons, 
2  Ld.  Raym.  1326  ;  Timewell  v.  Perkins,  2  Atk.  102 ;  Bender 
V.  Deitrick,  7  W.  &  S.  284 ;  Cowles  v.  Cowles,  53  Pa.  175 ; 
France's  Est.,  75  Pa.  220  ;  Faulstich's  Est.,  154  Pa.  188 ;  Hitch- 
cock  V.  Hitchcock,  35  Pa.  393  ;  Hancock's  App.,  112  Pa.  532 ; 
Hellerman's  App.,  115  Pa.  120 ;  Giuham  v.  Graham,  3  Clark, 
212  ;  Rewalt  V.  Ulrich,  23  Pa.  388  ;  McFarland's  App.,  37  Pa. 
.  300 ;  Wilson  v.  McKeehan,  53  Pa.  79 ;  Howe's  Est.,  126  Pa. 
233. 

The  construction  of  a  testator's  intention  depends  upon  the 
law  of  the  domicile  :  Am.  &  Eng.  Ency.  of  Law,  vol.  3,  pp.  635, 
636,  and  cases  cited. 

In  New  York,  the  domicile  of  Henry  F.  Price,  this  will  would 
not  pass  real  estate  :  Swenarton  v.  Hancock,  9  Abb.  N.  C.  (N. 
Y.)  326 ;  Areson  v.  Areson,  3  Den.  458 ;  Lynes  v.  Town- 
send,  33  N.  Y.  558  ;  Sherry  v.  Lozier,  1  Bradf .  437  ;  Waring 
V.  Waring,  17  Barb.  552 ;  Quinn  v.  Hardenbrook,  54  N.  Y. 
83  ;  Sweet  v.  Burnett,  136  N.  Y.  204  (1892),  affirming  65  Hun, 
159 ;  Byrnes  v.  Baer,  86  N.  Y.  215. 

Opinion  by  Mr.  Justice  McCollum,  July  18, 1895 : 
Although  Henry  F.  Price  died  in  West  Chester,  Pa.,  his  dom- 
icile was  in  Brooklyn,  New  York :  Price  v.  Price,  156  Pa.  617. 
At  the  date  of  the  paper  alleged  to  be  his  will  he  owned  no 
real  estate.  Subsequently  he  bought  a  small  farm  near  West 
Chester,  of  which  he  died  seized.    It  is  conceded  that  the  pa- 
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per  referred  to  is  not  a  valid  will  in  New  York  and  that  as  to 
his  personal  estate  the  maker  thereof  died  intestate.     But  it  is 
contended  that  the  paper  is  testamentary  in  its  character  and 
iDcludes  the  real  estate  in  Pennsylvania  acquired  after  its  exe- 
cution, and  that  by  it  the  appellants  have  interests  in  said  real 
estiite,  the  proper  protection  of  which  requires  that  it  shall  be 
duly  probated  in  the  county  in  which  the  same  is  located.     The 
paper  in  question  is  in  form  a  letter  from  Henry  F.  Price  to 
his  brother  Charles  J.  Price.     It  expresses  the  desire  of  the 
former  concerning  the  disposition  at  his  death  of  the  eflfects 
he  may  leave,  and  it  contains  ^^a  rough  enumeration  of  such 
effects  other  than  cash  "  as  he  then  had.     The  directions  in  it 
manifestly  refer  to  the  distribution  or  division  of  the  writer's 
personal  estate.     The  language  used  by  him  does  not  fairly 
admit  of  a  construction  which  includes  land.     The  word  "  mon- 
ies" was  used  in  the  sense  of  ^^cash/'  and  the  enumeration  he 
made  plainly  shows  what  he  meant  by  "other  effects.*'     It  is 
cash  and  "  other  effects,"  as  defined  by  him,  to  which  all  his 
instructions  regarding  distribution  relate  and  are  limited.     The 
words  "  of  all  my  estate  "  manifestly  refer  to  and  embrace  only 
"  the  effects  "  previously  mentioned,  and  are  not  reasonably 
consistent  with  any  other  interpretation.     The  admissible  con- 
struction of  them  most  favomble  to  the  appellants  is  that,  con- 
sidered in  connection  with  what  precedes  and  what  follows 
them,  they  constitute  a  bequest  of  the  writer's  estate  consist- 
ing of  money  and  other  effects  of  the  nature  and  kind  enu- 
•merated  in  his  letter  or  will.     But  this  construction  does  not 
satisfy  or  accomplish  the  purpose  of  the  appellants'  contention, 
because,  as  we  have  already  seen,  the  words  "  monies  and  ef- 
fects "  as  used  in  the  instrument  under  consideration  obviously 
include  personalty  only,  and  their  meaning  is  not  enlarged  or 
qualified  by  the  words  "  of  all  my  estate."     It  is  probable  that 
our  intei-pretation  of  the  writing  before  us  agrees  with  the  view 
entertained  of  it  by  the  appellants  when  the  question  whether 
"  it  is  or  is  not  the  last  will  of  Henry  F.  Price  "  was  fii-st  in 
this  court  on  their  appeal.     It  was  not  then  contended  or  sug- 
gested by  them  that  if  his  domicile  was  in  New  York  and  the 
so-called  will  was  invalid  there  it  could  be  admitted  to  probate 
in  Chester  County  Pa.,  on  the  ground  that  it  embraces  his 
after-acquired  real  estate  there,  and  is,  under  our  laws,  a  valid 
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testamentary  paper.  If  they  had  presented  for  consideration 
at  that  time  the  question  they  now  raise  it  is  quite  likely  this 
appeal  would  not  have  been  taken. 

We  think  the  writing  to  which  this  contention  relates  does 
not  comprehend  the  disposition  of  the  after-acquired  real  estate 
and  that,  as  before  stated,  the  directions  in  it  refer  exclusively 
to  the  distribution  or  division  of  the  writer's  personal  effects. 
The  presumption  that  he  did  not  intend  to  die  intestate  as  to 
any  portion  of  his  property  cannot  prevail  against  the  clear 
import  of  the  paper  he  prepared  as  expressive  of  his  purpose 
regarding  the  disposition  at  his  death  of  the  effects  he  might 
leave.  We  discover  nothing  in  it  which  deprives  his  only  heir 
of  her  right,  under  the  intestate  laws,  in  the  real  estate  of  which 
he  died  seized. 

Decree  afSrmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 


169  aooi  The  City  of  Chester  v.  Nathan  Pennell,  Appellant. 

Muni cipalilies— Assessments  for  local  improvemenls^Act  of  May  23, 
1889. 

A  reassessment  made  under  the  act  of  May  23,  1889,  P.  L.  272,  of  the 
cost  of  local  improvements  made  under  an  ordinance  passed  by  a  city 
coancil  organized  under  the  unconstitutional  act  of  May  24,  1887,  P.  L. 
204,  is  valid,  and  a  recovery  may  be  had  thereon. 

Municipalities — Requisites  of  ordinance  appointing  viewers. 

It  is  not  necessary  that  an  ordinance  appointing  viewers  for  the  re- 
assessment of  properties  under  the  act  of  May  23,  1889,  shall  specify  the 
streets  or  the  properties. 

Municipalities— Validating  acts— Act  of  May  13,  1889. 

The  act  of  May  13,  1889,  P.  L.  196,  legalized  the  councils  organized 
under  the  unconstitutional  act  of  May  24,  1887,  and  validated  tlie  ordi- 
nances passed  by  such  councils :  Devers  v.  York,  160  Pa.  208 ;  Melick  v. 
Williamsport,  162  Pa.  408. 

Statutes— Implied  repeal— Acts  of  May  1,  1876,  and  May  24,  1887. 

The  act  of  May  24,  1887,  furnished  a  complete  system  of  procedure  in 
relation  to  the  gi*ading  and  paving  of  streets,  inconsistent  with  the  provi- 
sions of  the  act  of  May  1,  1876,  P.  L.  94.  It  also  contained  a  clause  re- 
pealing all  laws  inconsistent  with  or  supplied  by  it.  It  seems  that  the  ad 
of  1876  was  repealed  by  the  act  of  1887.    Per  McCollum,  J. 
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Argaed  Feb.  15,  1895.  Appeal,  No.  187,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Del.  Co.,  March  T.,  1893, 
No  132,  on  verdict  for  plaintiff.  Before  Stebrett,  C.  J.,  Mo- 
CoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Assumpsit  for  reassessment  for  paving. 

From  the  record  it  appeared  that  the  defendant,  with  others, 
had  signed  a  petition  to  the  council  of  the  city  of  Chester,  to 
enact  an  ordinance  for  the  paving  of  the  roadway  of  Madison 
street.  Such  an  ordinance  was  passed  in  June  of  1888,  and  the 
paving  was  done  under  it.  In  June  of  1889,  another  ordinance 
was  passed  providing  for  the  assessment  of  the  cost  of  local 
improvements  theretofore  made  and  the  collection  thereof  in 
accordance  with  the  provisions  of  the  act  of  May  23,  1889, 
and  appointing  three  viewers  to  make  the  assessments.  No 
sti-eets  or  properties  were  named  in  this  ordinance.  An  assess- 
ment was  made  by  these  viewei-s  against  the  property  of  the 
defendant,  and  this  action  brought  thereon. 

Verdict  for  the  plain tiflf  in  the  sum  of  $687.79  "subject  to 
points  of  law  reserved,"  which  seem  to  have  been  embodied  in 
the  following  points  submitted  to  the  court : 

By  the  plaintiff:  "The  defendant  having  signed  the  petition 
to  the  councils  of  the  plaintiff  city  for  the  local  improvements, 
being  the  paving  of  the  roadway  of  Madison  street,  he  is  es- 
topped from  i-aising  any  question  as  to  the  want  of  authority 
in  the  plaintiff  city,  or  to  any  irregularity  in  the  passage  of  the 
ordinance  of  June  18, 1888." 

By  the  defendant:  "1.  The  plaintiff  having  failed  to  show 
that  the  ordinance  of  June  18, 1888,  complied  with  the  require- 
ments of  the  act  of  May  1,  1876,  in  the  necessary  precedent 
requirements  of  said  act,  the  said  ordinance  is  null  and  void, 
and  tliereby  the  paving  of  Madison  street  was  a  general  im- 
provement, and  the  plaintiff  is  not  entitled  to  recover. 

"  2.  In  the  absence  of  any  municipal  legislation  for  the  pav- 
ing of  Madison  street  as  a  local  improvement,  the  plaintiff  is 
not  entitled  to  recover." 

*   Judgment  was  subsequently  entered  for  the  plaintiff,  a  mo- 
tion for  judgment  for  the  defendant  n.  o.  v.  being  dismissed. 

Error  assigned  was  not  entering  judgment  for  defendant,  non 
obstante  veredicto,  on  the  points  reserved. 
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W,  L  Schaffer^  William  B,  Broomall  with  him,  for  appellant, 
—The  act  of  May  24,  1887,  P.  L.  204,  was  declared  unconsti- 
tutional in  Ayay's  App.,  122  Pa.  266.  The  city  council  which 
passed  the  ordinance  of  June,  1888,  was  created  under  the  act 
of  1887,  and  the  ordinance  was  therefore  a  nullity. 

If  the  council  organized  under  the  act  of  1887  had  power  to 
pass  the  ordinance  of  1888,  that  ordinance  could  only  be  eflFec- 
tive  by  complying  with  the  provisions  of  the  act  of  May  1, 
1876,  P.  L.  94,  which  it  is  admitted  the  ordinance  did  not  do. 
The  act  of  1876  was  not  repealed  until  May  27,  1889,  see  P.  L. 
887. 

The  act  of  1876  has  received  the  sanction  of  the  Supreme 
Court:  City  of  Erie  v.  Brady,  127  Pa.  169;  Erie  to  use  v. 
Brady,  150  Pa.  462. 

If  the  requirements  of  the  act  of  1876  were  not  complied 
with,  this  paving  was  a  general  improvement,  and  not  within 
the  ordinance  of  1889  providing  for  the  reiissessment  of  pix)p- 
erties  benefited  by  local  improvement. 

Defendant  is  not  estopped  by  having  signed  the  petition.  He 
had  a  right  to  expect  that  the  city  would  perform  its  duty  ac- 
cording to  law.  The  petition  did  not  ask  for  the  paving  as  a 
local  improvement,  or  pledge  the  petitioners  to  pay  their  pro- 
portion of  the  cost.  If  those  who  signed  the  petition  are  es- 
topped and  others  not,  this  species  of  taxation  would  cease  to 
be  uniform. 

The  ordinance  of  1889  did  not  comply  with  the  act  of  May  28,' 
1889,  in  that  it  provides  simply  for  the  assessment  of  the  cost 
of  local  improvements  heretofore  made,  upon  the  abutting  pi-op- 
erty,  without  specifying  the  properties  or  their  ownei*s  or  the 
streets,  whereas  the  act  requires  that  the  assessment  shall  be 
made  by  three  viewers  *'  who  shall  be  appointed  by  councils 
upon  the  property  benefited." 

A.  A.  Cochran,  for  appellee. — The  act  of  May  18, 1889,  P.  L. 
196,  validated  the  councils  organized  under  the  act  of  1887 
and  their  ordinances :  Devers  v.  City  of  York,  150  Pa.  208, 
and  Melick  v.  City  of  Wiiliamsport,  162  Pa.  408. 

The  act  of  1887  repealed  the  act  of  1876  as  to  its  paving  pro- 
visions, as  it  provided  a  different  system  inconsistent  with  tlie 
requirements  of  the  act  of  1876 :  Ledlie  v.  Company,  6  Pa.  892  ; 
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Re  Spring  Street,  112  Pa.  258 ;  Preamble  of  act  of  May  27, 
1889,  P.  L.  387. 

Even  if  the  ordinance  should  have  conformed  to  the  act  of 
1876,  its  irregularity  is  cured  by  the  acts  of  May  13,  1889,  and 
May  23,  1889.  This  latter  act  was  held  constitutional  in  Ches- 
ter City  V.  Black,  182  Pa.  568.  Where  the  general  assembly 
has  the  antecedent  power  to  levy  a  tax,  it  can  by  a  retroactive 
law  cure  any  irregularity  or  want  of  authority  in  the  pei-son 
levying  the  same  :  Appeal  of  Hewitt,  88  Pa.  55  ;  Com.  v.  Mar- 
shall, 69  Pa.  328 ;  Erie  City  v.  Reed,  113  Pa.  468 ;  Dunbar  & 
Co.  V.  Williamsport,  9  Pa.  C.  C.  451. 

Defendant  is  estopped  by  his  having  signed  the  petition: 
Bidwell  V.  Pittsburg,  85  Pa.  412 ;  Dewhurst  v.  Allegheny,  95 
Pa.  437  ;  Harrisburg  City  v.  Baptist,  156  Pa.  526. 

As  there  were  several  hundred  properties  and  owners,  on 
different  streets,  it  would  have  been  impracticable  to  set  them 
forth  in  the  ordinance. 

Opinion  by  Mb.  Justice  McCollum,  July  18, 1895: 
The  improvement  which  the  appellant  desired  was  made  by 
the  municipal  authorities  in  compliance  with  his  request,  and 
he  now  seeks  to  escape  liability  for  his  share  of  the  cost  of  it  on 
the  ground  that  the  act  under  which*  it  was  made  was  declared 
to  be  unconstitutional  in  Ayar's  App.,  122  Pa.  266.  That  the 
ordinance  in  pursuance  of  which  the  work  was  done  conformed 
to  the  provisions  of  the  unconstitutional  act  and  the  councils 
that  passed  the  former  were  created  by  the  latteif  appear  to  be 
conceded  facts  on  which  it  is  argued  that  the  councils  had  no 
legal  existence  and  the  ordinance  was  a  nullity.  While  the 
argument  and  the  conclusions  in  which  it  culminates  might,  in 
the  absence  of  curative  legislation,  be  regarded  as  sound  and 
fatal  to  the  city's  claim,  neither  of  them  can  have  any  material 
influence  in  the  decision  of  this  case,  because  the  act  of  May  13, 
1889,  P.  L.  196,  legalized  the  councils  and  validated  the  ordi- 
nance :  Devei-s  v.  York  City,  150  Pa.  208,  and  Melick  v.  Wil- 
liamsport, 162  Pa.  408.  In  Devers  v.  York,  supra,  our  brother 
Mitchell,  referring  to  this  act  and  speaking  for  this  court  said : 
"The  intent  of  this  act  is  perfectly  clear.  It  was  to  make  all 
the  de  facto  municipal  bodies  de  jure,  and  to  render  all  their 
•^^  done  in  their  de  facto  capacity  valid  and  effective  in  law. 
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It  was  a  universal  statute  making  no  exceptions,  as  there  was 
)io  room  for  any.  No  foresight,  legislative  or  other,  could  have 
discriminated  among  the  vast  mass  of  ordinances  in  all  the 
cities  similarly  situated  which  would  be  required  to  bring  order 
out  of  this  chaos.  The  legislature  did  not  attempt  it  It  val- 
idated them  all."  The  chaos  referred  to  in  this  quotation  wjis 
the  result  of  the  unconstitutionality  of  the  act  of  May  24, 1887, 
under  and  in  reliance  on  which  many  improvements  had  been 
made  or  were  in  progress  in  the  cities  of  the  commonwealth  to 
which  it  was  applicable,  and  among  them  was  the  improvement 
under  consideration  in  this  case. 

It  is  claimed  that  the  ordinance  in  question  was  invalid  be- 
cause the  councils  did  not  comply  with  the  directions  of  the 
act  of  May  1,  1876,  P.  L.  94,  respecting  the  estimate  of  the  cost 
of  the  improvement,  the  map  or  plan  of  the  property  liable  to 
assessment  for  the  same,  and  the  schedule  showing  the  amount 
each  property  owner  would  be  required  to  pay  for  it.  This 
claim  is  based  on  the  assumption  that  the  act  of  1887  did  not 
provide  a  complete  and  independent  system  or  method  for  the 
authorization  aiid  construction  of  municipal  improvements  o£ 
this  character,  and  that  compliance  with  the  provisions  of  the 
act  of  1876  was  essential  to  the  validit}'  of  any  ordinance  passed 
for  the  purpose  of  procuring  them.  But  a  reference  to  the  act 
of  1887  shows  that  this  assumption  is  unwarranted ;  that  it 
furnished  a  complete  system  of  procedure  in  relation  to  the 
grading  and  paving  of  streets,  and  that  it  contained  a  clause 
repealing  all  laws  inconsistent  with  or  supplied  by  it.  It  ap- 
peal's to  be  inconsistent  with  the  provisions  of  the  act  of  1876, 
and  that  the  legislature  thought  the  latter  was  "substantially 
supplied  by  subsequent  legislation  "  is  manifest  from  the  pre- 
amble to  the  act  of  May  27,  1889,  P.  L.  387,  expressly  repeal- 
ing it.  But  waiving  the  matter  of  implied  repeal  we  think  it 
is  clear  that  the  improvement  in  question  is  within  the  purview 
of  the  act  of  May  23, 1889  P.  L.  272,  '^  authorizing  assessments 
and  reassessments  for  the  cost  of  local  improvements  and  pro- 
viding for  and  regulating  the  collection  of  the  same."  The 
assessment  of  which  the  appellant  complains  was  made  under 
this  act  and  we  see  no  valid  defense  to  it. 

Judgment  afiSrmed. 
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The  Contributors  to  the  Pennsylvania  Hospital,  Appel- 
lants, V.  The  County  of  Delaware  et  al. 

Taxation — Charitable  institutions — EocempOonw-Use  ofproptrty. 

Property  which  is  not  used  directly  for  the  purposes,  and  in  the  opera- 
tion of  a  charity,  but  for  profit,  is  not  exempt  from  taxation ;  and  the 
devotion  of  the  profit  to  the  support  of  the  charity  will  not  alter  this  rule. 

But  property  which  is  used  directly  for  the  purposes  and  in  the  opera- 
tion of  the  charity  is  exempt,  though  it  may  also  be  used  in  a  manner  to 
yield  some  return  and  thereby  reduce  the  expenses. 

Where  a  chaiitable  institution  acquires  property  not  directly  connected 
with  the  original  plant  and  uses  such  property  directly  for  the  purposes 
and  in  the  operation  of  the  charity,  it  is  a  part  of  the  plant  and  is  exempt 
from  taxation,  although  it  may  be  used  in  a  manner  to  yield  some  return 
and  thereby  reduce  the  expenses. 

If  such  property  is  regularly  and  permanently  devoted  to  that  purpose, 
though  from  its  nature  its  enjoyment  is  only  practicable  during  a  portion 
of  each  ye:ir,  it  is  exempt,  because  it  is  the  character  of  the  use,  and  not 
the  amount  of  it,  that  determines  the  title  to  exemption. 

Argued  Feb.  15,  1895.     Appeal,  No.  173,  Jan.  T.,  1895,  by 
plaintifEs  from  judgment  of  C.  P.  Delaware  Co.,  March  Term, 
1889,  No.  2.    Before  Stbrrett,  C.  J.,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Reversed. 

Bill  in  equity  for  injunction  to  restrain  collection  of  taxes. 
Before  Clayton,  P.  J. 

Plaintiffs'  bill  sets  forth  substantially  that  the  Pennsylvania 
Hospital  is  a  public  charity  of  the  state  of  Pennsylvania,  being 
a  public  hospital  for  sick,  poor  and  lunatics ;  that  it  possessed 
certain  real  estate  in  Delaware  county  which  was  assessed  for 
taxation  for  the  benefit  of  the  county  of  Delaware,  the  schools 
of  the  township  of  Newton  and  the  public  roads ;  that  the  taxes 
were  about  to  be  collected;  that  the  corporation  plaintiff  is  a 
purely  public  charity  without  making  or  possessed  of  the  means 
of  making  any  profit  in  any  respect,  but  is  maintained  by  vol- 
untary contributions  and  by  the  income  from  the  investments 
of  certain  gifts.  That  certain  buildings  and  tracts  of  the  above 
land,  annexed  thereto,  have  been  used  for  certain  periods 
of  time  as  a  place  of  reception  for  the  care  of  patients,  and  as 
a  place  of  convalescence  in  accordance  with  the  charter,  and 
Vol.  cLxrx — 20 
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prays  for  an  injunction  restraining  defendants  from  the  collec- 
tion of  taxes,  and  from  the  assessment  of  the  same  against  the 
property  as  aforesaid,  which  is  used  solely  for  hospital  purposes. 
The  answer  generally  sets  forth  that  the  defendants  had  no 
knowledge  of  the  material  facts  set  forth  in  the  bill,  and  asks 
to  have  the  same  proved,  and  denies  the  conclusion  aiising 
from  the  facts  alleged. 

It  appeared  from  the  testimonyproduced  before  the  examiner 
that  plaintiff  purchased  five  faims  during  the  years  from  1887 
to  1890,  in  Newton  township,  Delaware  county,  for  the  purpose 
of  establishing  there  the  department  for  the  insane.  Two  of 
the  farms  were  rented,  and  it  was  agreed  that  the  taxes  should 
be  paid  upon  them,  three  of  the  farms  were  not  rented,  and  in 
1890  a  building  on  one  of  them  was  enlarged  and  fitted  up  as 
a  convalescent  hospital  for  insane  patients.  The  three  farms 
constituting  this  department  were  also  used  for  grazing  and 
the  raising  of  crops  to  a  great  extent,  but  no  profits  were  made 
from  the  crops,  the  proceeds  being  used  to  reduce  the  ex- 
penses of  the  department.  The  testimony  was  taken  before 
the  examiner,  and  certified  directly  to  the  court,  and  was  there 
passed  upon  without  the  appointment  of  a  master. 

On  Dec.  17, 1894,  the  court  dissolved  the  injunction  and  dis- 
missed the  bill  with  costs. 

Error  assigned  was  above  decree. 

Arthur  Biddhj  for  appellants. — Where  the  fundamental  struct- 
ure of  the  institution  is  that  of  a  public  charity,  the  receipt  of 
money  from  the  participatoi-s  of  its  bounty  used  to  sustain  the 
operation  and  existence  of  the  charity  is  not  material,  although 
such  participators  may  derive  a  peculiar  or  individual  benefit 
from  its  operation ;  and  the  charity  is  not  taxable  :  Donohugh's 
App.,  86  Pa.  306  ;  Philadelphia  v.  Women's  Christian  Associa- 
tion, 125  Pa.  572;  County  of  Northampton  v.  Lafayette  Col- 
lege, 128  Pa.  132 ;  Philadelphia  v.  Pennsylvania  Hospital  for 
the  Insane,  154  Pa.  9.  The  same  principles  are  true  where  the 
revenue  is  derived  through  the  agency  of  the  participators  of 
the  charity  by  their  manual  exertions:  House  of  Refuge  v. 
Smith,  140  Pa.  387.  But  where  a  portion  of  the  property  or 
plant  owned  by  the  charity  is  severed  therefrom,  and  is  devoted 
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to  the  business  of  strangers,  and  is  not  therefore  essential  to 
the  operation  of  the  chaiity,  such  property  is  taxable  and  is  not 
exempt:  Philadelphia  v.  Barber,  160  Pa.  123. 

E.  R.  Sailf  Oeorge  E.  Darlington  and  haac  John$on  with 
him,  for  appellees. — The  farms  that  have  been  rented  by  the 
plaintiff  are  not  exempt  from  taxation :  The  Mercantile  Li- 
brary Co.  V.  The  City  of  Phila.,  161  Pa.  155 ;  Phik  v.  Burber, 
160  Pa.  128. 

The  farms  that  have  been  managed  by  the  hospital  authori- 
ties are  not  exempt  from  taxation:  The  American  Sunday 
School  Union  v.  City  of  Phila.,  161  Pa.  807 ;  Phila.  v.  Ladies 
United  Aid  Society,  12  Pa.  C.  C.  846;  act  of  April  8,  1873, 
P.  L.  64;  Commonwealth  v.  Rolling  Mill  Co.,  129  Pa.  360; 
Commonwealth  v.  Westinghouse  Co.,  151  Pa.  276. 

The  temporaiy  use  of  the  property  for  convalescence  will 
not  exempt  it  from  taxation :  Moore  v.  Taylor,  147  Pa.  481. 

Opikion  by  Mr.  Justice  Mitchell,  July  18, 1895 : 
This  case  comes  to  us  in  an  unsatisfactory  shape,  as  there  is 
no  finding  of  facts,  and  regularly  we  should  send  it  back  for 
the  purpose  of  having  them  definitely  ascertained,  but  as  the 
evidence  is  in  small  compass  we  have  examined  it  for  oui*selves. 
The  fair  result  is  that  the  farms  in  controversy  were  bought 
and  are  used  for  hospital  purposes,  as  a  part  of  the  hospital 
plant,  an  open  air  sanitarium  and  roaming  gi*ound  for  manage- 
able and  convalescent  patients,  very  much  as  a  play-ground 
might  be  used  as  an  aid  in  the  cure  of  sick  children.  And  this 
present  employment  in  this  way  is  the  first  step  in  the  ultimate 
devotion  of  the  whole  property  to  the  same  use.  The  testimony 
to  the  curative  value  of  the  farms  in  this  respect  is  positive 
and  uncontradicted.  Dr.  Chapin,  the  superintendent  and  phy- 
sician in  chief,  says,  "If  we  had  accommodations  we  would  have 
two  hundred  or  two  hundred  and  thirty  patients  there.  Look- 
ing at  it  from  a  medical  standpoint  we  would  move  all  our 
patients  there  if  we  could."  The  farms,  in  actual  operation  as 
snch,  witli  live  stock,  and  the  various  crops,  are  part  of  the 
attraction  and  usefulness  for  curative  purposes.  That  they  are 
also  farmed  for  profit  to  reduce  expenses  does  not  vary  their 
position  as  part  of  the  plant.  If  there  were  any  fair  doubt  of 
the  good  faith  of  such  use,  the  case  would  be  different. 
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The  hospital  as  an  institution  is  admittedly  a  purely  public 
charity,  Phila  v.  Fenna.  Hospital,  154  Pa.  9,  but  it  is  argued 
that  these  farms  are  not  part  of  its  exempted  property,  first 
because  they  are  farmed  for  profit,  secondly  because  they  are 
separated  from  the  main  hospital  building  and  not  used  with  it, 
and  thirdly  because  the  hospital  or  sanitary  use  of  them  is  tem- 
porai-y,  being  confined  to  the  summer  months. 

On  the  general  question  of  what  part  of  the  property  of  a 
charity  is  exempted  from  taxation  a  plain  distinction  is  to  be 
observed  in  all  our  cases.  Property  which  is  not  used  directly 
for  the  pui-poses  and  in  the  operation  of  the  charity,  but  for 
profit,  is  not  exempt,  and  the  devotion  of  the  profit  to  the  sup- 
port of  the  charity  will  not  alter  this  result  Of  this  class  of 
cases  Am.  Sunday  School  Union  v.  Phila.,  161  Pa.  307,  is  the 
exemplar  and  authority.  But  property  which  is  used  directly 
for  the  purposes  and  in  the  operation  of  the  charity  is  exempt, 
though  it  may  also  be  used  in  a  manner  to  yield  some  return 
and  thereby  reduce  the  expenses:  Donohugh's  App.,  86  Pa. 
306 ;  Phila.  v.  Penna.  Hospital,  154  Pa.  9 ;  House  of  Refuge 
V.  Smith,  140  Pa.  887. 

The  first  objection  that  the  farms  are  worked  for  profit  is 
sufiiciently  answered  by  the  evidence  that  they  were  bought  and 
are  used  as  part  of  the  hospital  plant,  and  the  farming  is  inci- 
dental, to  reduce  expenes. 

The  second  objection  that  the  farms  are  separated  from  the 
main  building  and  not  used  with  it,  is  ruled  by  House  of  Ref- 
uge v.  Smith,  140  Pa.  887.  What  b  there  said  by  our  brother 
Williams  needs  only  the  change  of  name  to  apply  exactly  to 
the  present  case :  "  Viewed  with  reference  to  its  property  and 
the  question  of  taxation,  the  buildings  and  grounds  legitimately 
used  in  its  work  are  the  House  of  Refuge.  Originally  this  in- 
stitution was  confined  to  an  inclosure  in  the  city  of  Philadel- 
phia which  had  become  too  narrow  and  confined.  .  .  .  This  land 
was  purchased  for  the  use  of  the  male  depart^ment.  The  female 
department  remains  for  the  present,  as  now  located,  in  Phila- 
delphia. The  two  departments  though  separated  by  a  county 
line  and  some  miles  of  distance  will  nevertheless  constitute  one 
whole.  .  .  .  Together  they  will  constitute  the  actual  plant  used 
in  the  reformatory  work  for  which  the  house  of  refuge  was 
organized ;  and  looked  at  fi-om  the  property  point  of  view  they 
are  the  House  of  Refuge." 
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The  third  objection  that  the  use  for  hospital  purposes  is  tem- 
porary only  is  not  sustained  by  the  facts.  It  is  true  that  such 
use  is  limited  to  the  months  of  pleasant  weather,  in  the  summer 
and  autumn,  but  this  does  not  make  it  temporary.  So  far  as 
appeal's  the  farms  ai-e  regularly  and  permanently  devoted  to 
that  purpose,  though  from  its  nature  its  enjoyment  is  only 
practicable  during  part  of  the  year.  But  a  church  does  not 
cease  to  be  exempt  because  it  is  closed  and  the  pastor  has  a 
vacation  in  the  summer.  It  is  the  character  of  the  use,  not  the 
amount  of  it  that  determines  the  title  to  exemption.  The  cases 
cited  on  this  point  do  not  touch  the  real  question :  Moore  v. 
Taylor,  147  Pa.  481,  was  a  case  of  property  undoubtedly  exempt 
as  a  church  at  the  beginning  of  the  year,  passing  into  private 
hands  for  use  as  a  dwelling,  and  as  such  undoubtedly  taxable. 
The  only  question  was  whether  the  year  could  be  apportioned 
for  purposes  of  taxation,  and  it  was  held  that  it  could,  and  the 
exemption  terminated  as  soon  {is  the  title  changed  and  the  use 
as  a  church  ended :  Phila.  v.  Barber,  160  Pa.  123,  was  the  same 
question  of  the  division  of  the  year,  from  the  convei'se  position, 
the  property  having  been  taxable  at  the  first  and  acquired  by 
the  church  during  the  running  of  the  year.  It  was  held  that 
the  most  the  church  could  claim  was  exemption  after  its  title 
accrued.  The  other  question  in  the  case,  on  which  the  deci- 
sion was  put,  was  that  where  part  of  the  church  was  rented  out 
for  school  rooms  during  the  week,  the  use  of  it  by  the  church  on 
Sunday  would  not  entitle  it  to  exemption,  as  the  use  was  con- 
current and  not  exclusive.  The  use  in  that  case  was  for  pur- 
poses not  connected  at  all  with  the  church,  and  was  for  profit 
only,  thus  bringing  the  case  clearly  within  the  class  of  which 
Sunday  School  Union  v.  Phila.,  161  Pa.  307,  has  been  already 
cited  as  the  example. 

This  case  therefore  belongs  to  the  second  class  above  men- 
tioned, where  the  property  is  used  directly  for  the  purposes  and 
in  the  operation  of  the  charity,  though  it  is  managed  at  the 
same  time  so  as  to  secure  some  return  and  thus  keep  down  the 
expenses.  It  may  be  that  the  acreage  is  larger  than  is  neces- 
sary or  really  useful  for  the  number  of  patients  which  the  other 
facilities  of  the  hospital  enable  it  at  present  to  ti-eat  there,  but 
as  the  fact  is  not  found  by  the  learned  court  below,  and  is  not 
clear  on  the  evidence  we  do  not  assume  it  as  true. 
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Decree  reversed,  bill  i*einstated,  and  injunction  directed  to 
be  issued  as  to  the  farms  not  rented.  Costs  to  be  paid  by  the 
appellees. 
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Fire  insurance — Insurable  interest — Estoppel. 

Plaintiff  being  owner  of  premises  on  which  was  erected  a  bam,  insured 
the  same  against  loss  by  fire  in  defendant  company.  Sabseqaentty,  while 
the  policy  was  in  force,  he  sold  said  promises  to  T.  Before  deliyering 
deed  for  same,  plaintiff  took  it  and  the  policy  of  insurance  to  the  secre- 
tary of  defendant  company  and  asked  his  advice  as  to  how  the  insurance 
could  be  fixed  so  as  to  be  retained  by  him  as  security  for  the  payment 
of  a  purchase  money  judgment  to  be  given  to  plaintiff  in  part  payment 
for  the  property.  The  secretary  told  him  to  hold  the  policy  as  it  was 
and  that  the  assessments  would  be  sent  to  him,  and  that  after  T  paid 
the  judgment  the  policy  could  be  transferred  to  him.  This  was  done  and 
three  assessments  were  subsequently  levied  upon  this  policy  and  sent  to 
plaintiff  for  payment,  and  paid  by  him.  Plaintiff  brought  this  action  to 
recover  the  amount  due  him  on  said  policy  by  reason  of  the  total  destruc- 
tion of  said  barn  by  fire.  The  defense  set  up  was  want  of  insurable  inter- 
est in  the  plaintiff,  Held^  that,  (1)  when  plaintiff  sold  and  conveyed  the 
land  on  which  the  barn  in  question  stood,  ho  parted  with  all  his  title,  and 
tliereafter  had  no  insurable  interest  therein ;  (2)  the  mere  holding  of  a 
judgment  for  pait  of  the  purchase  money  of  the  property  sold  would  not 
confer  an  insumble  interest,  upon  which  a  policy  could  then  be  taken  out 
for  the  protection  of  the  judgment;  Grevemeyer  v.  Southern  Mut.  Ins. 
Co.,  62  Pa.  340,  followed ;  (3)  under  the  facts  of  this  case,  the  defendant 
is  estopped  from  asserting  the  want  of  insurable  interest  in  the  plaintiff. 
There  was  a  valid  existing  policy  at  the  time  of  the  sale,  and  it  continued  in 
force  by  the  voluntary  agreement  of  both  parties  at  the  time  of  the  fire. 
As  it  was  in  force  for  the  purpose  of  collecting  assessments  upon  it,  it  was 
certainly  in  force  for  the  purpose  of  paying  the  loss,  and  for  securing  in- 
demnity against  which  those  assessments  were  paid  by  the  plaintiff  and 
received  by  the  defendant. 

Argued  Feb.  21, 1895.  Appeal,  No.  241,  Jan.  T.,  1895,  by 
plaintiff,  from  judgment  of  C.  P.  Lebanon  Co.,  June  T.,  1893, 
No.  63,  for  defendant  on  point  reserved  non  obstante  vere- 
dicto. Before  Green,  Williams,  McCollum,  Dean  and 
Fell,  JJ.    Williams,  J.,  presiding.    Reversed. 
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Summons  assumpsit  on  policy  of  fire  insurance.  Before 
Meily,  p.  J. 

At  the  trial  it  appeared  that  Ezra  H.  Light,  the  plaintiff,  was 
the  owner  of  a  barn  situate  in  Swatara  township,  Lebanon 
county,  insured  in  the  defendant  company  for  $400.  In  Sep- 
tember, 1889,  he  contracted  to  sell  inter  alia  the  premises 
upon  which  the  barn  was  erected  to  David  H.  Tice,  and  at  the 
consummation  of  the  sale  took  a  judgment  bond  as  part  pay- 
ment of  purchase  money.  Before  the  delivery  of  the  deed  to 
Tice,  Light  called  upon  Adam  Gettle,  secretary  of  defendant 
company,  and  asked  his  advice  what  to  do  with  the  policy  so 
that  it  would  be  good  in  case  of  loss  by  fire. 

He  was  informed  by  the  secretary  of  the  company  that  he 
had  an  insurable  interest  and  could  retain  the  policy,  as  he  had 
held  it  theretofore ;  that  then  the  assessments  would  be  sent 
to  him  and  he  could  see  that  they  were  paid ;  and  that  if  they 
were  sent  to  Tice  he  might  permit  the  policy  to  be  forfeited  by 
not  paying  the  assessment,  and  the  plaintiff  would  know  noth- 
ing about  it. 

In  accordance  with  this  advice  the  plaintiff  retained  the 
policy,  delivered  the  deed  and  took  a  purchase  money  judg- 
ment. The  assessments  were  laid  in  his  name,  sent  to  him, 
and  he  paid  them  to  the  company  in  January,  1890,  February, 
1891,  and  in  March,  1892. 

On  the  night  of  the  80th  of  May,  1892,  the  barn  was  destroyed 
by  fire, — a  total  loss.  The  company  refused  payment  on  the 
ground  that  the  plaintiff  had  no  insurable  interest  in  the  prop- 
erty. The  plaintiff  claimed  that  if  he  had  no  insurable  interest 
he  was  misled  to  his  injury  by  the  secretary  of  the  company, 
acting  in  his  official  capacity,  and  that  the  defendant  company 
was  estopped  to  set  up  a  want  of  interest.  Among  defendant's 
points  was  the  following:  "(5)  Tlie  verdict  must  be  for  the 
defendant.  Answer:  The  question  raised  by  that  point  is 
reserved."  Verdict  for  plaintiff  for  $458.06.  Subsequently  the 
court  entered  judgment  for  defendant  on  the  reserved  point 
non  obstante  veredicto.     Plaintiff  appealed. 

Error  assigned^  inter  alia,  (3)  in  entering  judgment  for  de^ 
fendant  non  obstante  veredicto. 
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G-eorge  B.  Schock^  Thomas  H,  Oapp  with  him,  for  appellant. 
— The  learned  court  below  ruled  the  case  as  though  plaintiff 
had  received  a  policy  of  insurance  from  the  company  to  secure 
him  against  loss  on  his  judgment  against  Tice  in  the  first  in- 
stance, and  holds  that  such  policy,  being  to  a  party  without 
interest,  is  ab  initio  void,  and  that  no  act  of  the  secretary  can 
infuse  life  into  it.  But  this  suit  is  not  brought  upon  a  policy 
void  ab  initio.  At  the  time  of  the  interview  with  the  secretaiy 
of  the  defendant  company,  the  policy  was  and  had  been  for 
years  in  full  life  on  property  owned  by  the  plaintiff  in  fee.  At 
that  interview,  the  secretary  of  the  company  did  what  amounted 
to  writing  these  words  into  the  policy : 

"  Ezra  IJ.  Light,  being  about  to  convey  to  David  H.  Tice 
the  property  insured  in  this  policy,  and  to  take  in  part  payment 
of  the  purchase  money  a  judgment  bond  from  said  Tice,  is  per- 
mitted to  retain  this,  policy  as  it  now  stands  as  security  for  the 
payment  of  said  judgment  in  case  of  loss  by  fire ;  assessments 
to  be  sent  to  the  said  Light  and  to  be  paid  by  him  so  as  to 
secure  the  policy  against  forfeiture  for  non-payment  of  assess- 
ments. A.  L.  Gbttlb,  Sec."  - 

We  submit  that  where  a  man  fully  and  candidly  explains  his 
title,  takes  his  insurance  in  the  manner  in  which  he  is  advised 
by  an  oflBcer  of  the  company,  pays  premiums  for  years,  rests  in 
perfect  security  by  reason  of  the  acts  and  declarations  of  the 
company,  he  is  entitled  to  the  indemnity  which  he  had  reason 
to  believe  he  had  purchased :  Burson  v.  Fire  Assn.,  136  Pa. 
288 ;  Mentz  v.  Lancaster  Fire  Ins.  Co.,  79  Pa.  475 ;  Wachter 
V.  Phoenix  Assumnce  Co.,  132  Pa.  438. 

J.  M,  Funcky  J.  0-.  Adams  with  him,  for  appellee. — The  con- 
tract between  the  plaintiff  and  company  defendant  had  become 
void  by  the  conveyance  to  Tice ;  the  purchase  money  judgment 
held  by  him  was  not  an  insurable  interest  upon  which  a  valid 
insurance  contract  could  be  based,  and  therefore  no  acts  of  the 
secretary  of  the  company  could  operate  by  way  of  estoppel  to 
infuse  life  into  or  make  valid  a  contract  which  was  illegal  and 
void  ab  initio.  The  plaintiff  by  his  conveyance  to  Tice  of  the 
property  insured  parted  with  his  insurable  interest  also :  Wil- 
son V.  Trumbull  Fire  Ins.  Co.,  19  Pa.  372.  The  lien  of  plain- 
tiff's  judgment  was  a  general  lien ;  the  fact  that  it  was  due  for 
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purchase  money  did  not  draw  after  it  a  specific  pledge  of  the 
land :  Grevemeyer  v.  Southern  Mut.  Fire  Ins.  Co.,  62  Fa.  340 ; 
F.  M.  Ins.  Co.  V.  Turnpike  Co.,  122  Pa.  47. 

The  authorities  cited  to  show  that  the  company  was  estopped 
to  set  up  this  defense  are  ail  cases  where  some  officer  of  the 
company  had  made  a  representation  or  led  the  party  to  believe 
that  some  condition  necessaiy  to  be  performed  had  been  com- 
plied with,  and  thereby  deceived  them  and  lulled  them  into 
the  belief  that  their  rights  were  secured.     In  the  present  case, 
the  courts  are  asked  to  enforce  an  insurance  contract  void  for 
want  of  insurable  interest,  because  the  secretary  of  the  com- 
pany stated  to  the  plaintiff  that  he  could  have  the  policy 
tmnsferred  or  have  it  remain  in  his  own  name.     The  declara- 
tion of  the  secretary  that  a  purchase  money  judgment  was  an 
insurable  interest,  does  not  make  it  the  law,  and  the  company 
is  not  bound  by  it  by  way  of  estoppel,  because  it  was  just  as 
much  the  duty  of  the  plaintiff  to  know  the  law  as  it  was  the 
duty  of  the  secretary.     The  present  case  is  similar  to  that  of 
the  Worcester  Bank  v.  The  Hartford  Fire  Ins.  Co.,  11  Cush. 
265,  cited  by  this  court  in  Mentz  v.  Lancaster  Fire  Ins.  Co., 
79  Pa.  475. 

Opinion  by  Mr.  Justice  Green,  July  18, 1895  : 
There  is  no  doubt  that  when  Light  sold  and  conveyed  the 
land  on  which  the  barn  in  question  stood,  he  parted  with  all 
Ills  title  and,  after  that,  he  had  no  insurable  interest  in  the  barn, 
ft  is  equally  ti-ue  that  the  mere  holding  of  a  judgment  for  part 
of  the  purchase  money  of  the  property  sold,  would  not  confer 
^^  insui-able  interest,  and  no  recovery  could  be  had  on  the  pol- 
icy for  the  protection  of  the  judgment :  Grevemeyer  v.  South- 
^^  Ins.  Co.,  62  Pa.  842. 

The  learned  court  below  ruled  the  case  finally  on  the  propo- 
rtion that  the  plaintifiE  had  no  insurable  interest  in  the  barn 
**  tUe  time  of  the  fire,  and  therefore  could  not  recover. 

^ut  the  ruling  on  that  question  does  not  dispose  of  the  case. 
^*iei-e  was  raised  upon  the  record  a  question  of  estoppel,  and 
^^  the  facts  which  make  out  an  estoppel  were  established  by 
®  testimony  then  another  question  altogether  arose.  The 
'^Oction  of  an  estoppel  is  to  prevent  the  party  who  is  bound 
"}'  it  from  alleging  the  truth  of  the  matter  against  which  he  is 
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estopped.  In  other  words  although  he  may  have  a  perfectly 
good  defence  he  can  neither  plead  it  nor  prove  it.  He  cannot 
assert  it  against  the  adverse  claim. 

In  this  case  it  is  only  necessary  to  inquire  whether  the  facts 
which  establish  an  estoppel  against  the  defense  of  want  of  insur- 
able interest  in  the  plaintifE,  appear  on  the  record.  The  plain- 
tiff being  examined  in  his  own  behalf  testified :  ^^  When  I  had 
sold  this  property  and  had  the  papers,  then  I  took  the  papers 
and  took  the  insurance  policy  with  it,  the  deeds  for  the  prop- 
erty and  the  judgment  which  I  had  drawn,  and  insurance  pol- 
icy. I  went  to  Gettle,  the  secretary  of  the  company,  to  get  an 
advice  what  to  do  with  this  policy,  so  that  it  would  be  good. 
He  said  you  could  transfer  this,  but  you  have  an  insurable 
interest  in  it  as  it  is,  and  you  had  better  hold  the  policy  as  it 
is  and  the  assessments  will  be  sent  to  you ;  then  you  will  be  sure 
that  they  are  paid,  and  after  Tice  pays  you  you  can  transfer 
the  policy  to  him.  Q.  What  did  you  do  in  accordance  with 
that  advice  ?  A.  So  then  I  held  the  policy  and  didn't  ti*ansfer 
it.  Q.  Did  you  deliver  the  deed,  then  ?  A.  Yes.  ...  Q.  In 
accordance  with  that  arrangement  did  they  afterwards  send  the 
assessments  to  you  ?  A.  Every  year.  Q.  And  did  you  pay 
them?    A.  Yes,  sir." 

The  plaintiff  then  proved  that  three  assessments  were  sub- 
sequently, in  the  yeai-s  1890,  1891  and  1892,  levied  upon  his 
policy  by  the  company  and  sent  to  him  for  payment,  and  that 
he  paid  them  all.  In  all  this  testimony  the  plaintiff  was  sub- 
stantially coiToborated  by  the  defendant's  secretary,  Gettle,  as 
to  the  original  transaction,  and  by  their  secretary  Bomberger, 
subsequent  to  Gettle,  as  to  the  assessments  and  their  payment. 
There  was  no  real  controversy  about  these  facts,  and  the  jury 
has  found  them  under  the  charge  of  the  court. 

It  appeai-s  therefore  by  the  testimony  and  the  verdict  that 
the  plaintiff,  under  the  advice  of  the  secretary  of  the  company, 
continued  to  hold  his  policy,  that  he  delivered  the  deed  to  tlie 
purchaser  without  transferring  the  policy,  that  the  company 
subsequently,  during  three  consecutive  years,  treated  the  pol- 
icy as  continuing  in  force,  declared  assessments  upon  it  to  cover 
losses,  and  accepted  payment  of  the  assessments  from  the  plain- 
tiff during  all  that  time.  They  of  course  knew  of  the  sale  of 
the  property,  and  that  the  policy  was  retained  by  the  plaintiff, 


Digitized  by 


Google 


LIGHT,  Appellant,  v.  MUT.  FIRE  INS.  CO.  815 

1895.]  Opinion  of  the  Court. 

and  they  undoubtedly  treated  it  as  an  existing,  active  policy 
in  full  life  up  until  the  time  of  the  fire.  Can  they  be  permit- 
ted now  to  repudiate  their  own  voluntaiy  action,  and  assert 
that  it  was  a  void  policy  for  want  of  an  insurable  interest  in 
the  plaintiff  at  all  times  after  the  deed  to  Tice  was  delivered? 
We  think  certainly  not.  To  permit  such  a  defense  to  be  made 
would  be  highly  inequitable  and  unjust. 

The  policy  was  a  perfectly  good  and  lawful  contract  of  insur- 
ance when  it  was  made,  and  continued  so  to  be  without  ques- 
tion up  to  the  time  of  the  sale,  and  both  parties  continued  to 
treat  it  as  such  until  the  time  of  the  fire.  It  was  never  an 
instrument  void  ab  initio,  as  was  held  by  the  court  below,  and 
therefore  never  needed  an  infusion  of  new  life.  It  is  in  no 
sense  analogous  to  the  case  of  a  policy  effected  originally  by 
a  judgment  creditor,  nor  to  a  policy  held  over  after  a  sale  vol- 
untarily by  the  insured.  But  it  was  a  valid  existing  policy  at 
the  time  of  the  sale,  continued  in  force  by  the  voluntary  agree- 
ment of  both  parties  to  the  time  of  the  fire.  We  cannot  see 
how  a  clearer  case  of  estoppel  than  this  could  be  made  out  in 
any  cause. 

In  the  case  of  Mentz  v.  Lancaster  Fire  Ins.  Co.,  79  Pa.  475, 
tlie  company's  agent  told  the  policy  holder  that  the  proper  in- 
«loi-sement  on  tlie  policy  had  been  made,  and  we  held  the  com- 
pany bound  by  the  declaration  of  their  agent  on  the  principle 
of  estoppel.  Said  Sharswood,  J.,  delivering  the  opinion, 
"Now  such  a  declaration  made  by  a  duly  authorized  agent  or 
ofiicer  would  clearly  operate  as  an  estoppel.  It  lulled  the  party 
to  sleep  by  the  assurance  tliat  the  conditions  of  the  policy  had 
been  complied  with,  and  that  his  indemnity  was  secured.*'  The 
present  case  is  much  stronger  than  this  because  here  the  com- 
pany fully  ratified  the  action  of  their  secretary  by  treating  the 
policy  as  actually  in  force,  and  declaring  and  collecting  assess- 
ments upon  it  for  three  yeara  after  the  sale.  If  it  was  in  force 
for  the  purpose  of  collecting  assessments  upon  it,  it  was  cer- 
ti^inly  in  force  for  the  purpose  of  paying  the  loss,  for  securing 
indemnity  against  wliich  those  assessments  were  paid  by  the 
plaintiff  and  received  by  the  defendant.  In  our  opinion  it 
would  be  perpeti-ating  a  gross  wrong  to  take  any  other  view 
of  the  undoubted  facts  of  the  case. 

In  Wachter  v.  The  Phoenix  Assurance  Co.,  132  Pa.  428,  the 
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insured  went  to  the  agent  of  the  con^pany,  informed  him  of  the 
sale  of  the  property,  inquired  in  regard  to  the  transfer  of  the 
policy  to  Wachter,  the  mortgagee,  and  was  assured  by  the  agent 
that  it  was  all  right  as  it  was,  and  that  nothing  more  need  be 
done.  The  company  sought  to  avoid  payment  because  the  sale 
of  the  propert)^  without  a  transfer  or  indorsement  on  the  policy 
rendered  it  null  and  void.  We  held  the  company  estopped  fi*om 
setting  up  such  a  defense.  The  present  chief  justice  deliver- 
ing the  opinion,  said :  "  In  view  of  the  undisputed  facts  the 
defense  is  a  most  ungracious  one,  a  defense  which  under  the 
circumstances  no  reputable  underwriter  would  think  of  inter- 
posing." And  so  we  say  here,  this  company  demanded  and 
received  from  this  plaintiff,  as  the  lawful  holder  of  this  policy, 
all  the  benefits  and  advantages  which  it  was  entitled  to  receive 
under  it  as  a  valid  subsisting  policy,  up  until  the  moment  of 
the  file,  and  it  would  be  a  perversion  of  justice  to  permit  it 
now  to  deny  its  liability  and  to  allow  it  to  escape  the  payment 
of  its  just  dues  under  the  contract.  That  is  precisely  what 
estoppel  means. 

The  judgment  is  reversed,  and  judgment  is  now  entered  on 
the  verdict  in  favor  of  the  plaintiff  and  against  the  defendant 
for  the  sum  of  four  hundred  and  fifty-three  dollars  and  six 
cents  as  of  the  16th  day  of  October,  1894,  with  costs  of  suit. 


Jane  Diehl  and  Ann  Cluley  v.  Annie  C.  Rodgers,  Sarah 
R.  Rodgers,  Jane  E.  Rodgers,  Martha  Rodgers,  J.  McA, 
Rodgers,  Thomas  E.  Rodgers,  Mary  B.  Pearson,  Prank 
C.  Pearson,  Rev.  R.  Pearson  and  W.  C.  Pearson,  Ap- 
pellants. 

Evidence— Ckmvicium  for  perjury— Effect  of  pardon. 

A  pardon  does  away  with  the  future  consequences  of  a  criminal  act  as 
completely  as  if  it  had  never  been  committed. 

The  English  distinction  between  the  effect  of  a  pardon  after  conviction 
of  peijuiy  at  common  law,  and  under  the  statute,  cannot  be  sustained  here. 
In  Pennsylvania  the  power  of  pardon  is  given  by  the  constitution  with 
only  one  exception,  and  the  legislature  cannot  make  any  farther  restrio 
tions  directly  or  indirectly. 
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A  witness  who  has  been  oonvicted  of  perjury  but  pardoned  by  the  gov- 
emor  is  competent,  notwithstanding  the  acts  of  March  31,  1860,  and 
May  23,  1887. 

CredibilUy  of  pardoned  perfurer^Question  for  jury. 
The  credibility  of  such  a  witness  however  is  for  the  jury,  if  either  party 
asks  that  it  be  submitted  to  them. 

Criminal  law— Effect  of  pardoth—Distinctian—StattUory  and  common 
law  crimes. 

The  early  English  distinction  between  the  penal  consequences  of  crime, 
whether  by  common  law  or  by  statute,  has  no  basis  in  sound  reason ;  all 
penal  consequences  of  crime  are  equally  results  of  the  transgression  of  the 
law,  and  even  the  common  law  consequences  are  historically  presumed  to 
be  of  statutory  origin. 

SkUute  of  wills — Signature  by  another  when  sustained. 
The  conditions  of  the  statute  of  wills  are  complied  with  where  a  dece- 
dent in  extremity  of  last  Illness  directs  another  to  write  out  his  testamen- 
tary directions  and  sign  them,  even  if  he  was  physically  able  to  sign  his 
name,  if  such  signature  would  have  been  at  the  risk  of  his  life. 

Argued  Nov.  2, 1894.  Appeal,  No.  234,  Oct.  T.,  1894,  by 
defendants,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1894,  No.  792,  on  verdict  for  plaintiffs.  Before  Green, 
Williams,  Mitchell,  Dean  and  Fell,  JJ.  Reargued 
Feb.  22, 1895,  before  the  full  court.    Affirmed. 

Feigned  issue  to  try  the  validity  of  the  will  of  Robert  C.  El- 
liott.    Before  Magee,  J. 

At  the  trial  it  appeared  that  the  will  was  as  follows :  "  My 
last  will  and  testimony,  being  of  sound  mind.  All  my  house 
and  everything  I  own  to  Mi*s.  Diehl,  but  $5000  cash  to  Mi-s. 
Cluley."  It  appeared  from  the  evidence  that  decedent  died  at 
his  residence,  June  23,  1898.  On  June  2l8t  he  was  taken  ill 
with  hemorrhage  of  the  stomach.  On  the  22d  his  condition  was 
critical,  three  doctoi-s  being  in  attendance.  Decedent  demand- 
ing to  know  his  condition  was  told  he  might  die  in  fifteen  min- 
utes or  an  hour.  He  then  said  to  Robert  H.  Lindsay,  a  friend 
present  in  the  room,  "  Bob,  all  this  house  and  all  I  own  to  Mrs. 
Diehl,  but  $5,000  to  Mrs.  Cluley."  The  witness,  Lindsay,  fur- 
ther testified  that  decedent  directed  him  to  write  it  down  ;  that 
he  did  so  write  it  and  read  it  to  decedent,  who  responded, 
"That's  right,  that's  what  I  want;  sign  it."  That  witness 
thereupon  signed  it,  attested  it  with  his  own  name  as  a  wit- 
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ness,  writing  the  three  doctors'  names  as  witnesses.  Lindsay 
was  corroborated  by  the  doctors  and  by  a  Mr.  Diehl  present 
during  part  of  the  proceedings.  The  doctoi"s  testified  that  he 
might  have  signed  it  himself,  but  had  been  directed  by  them  to 
keep  quiet,  and  that  he  was  in  immediate  expectation  of  death, 
and  did  in  fact  die  next  day  at  11  A.  M.  This  writing  was 
offered  for  probate  as  decedent's  will.  The  defendants  offered 
no  evidence  except  as  to  who  were  decedent's  next  of  kin, 
which  evidence  was  objected  to  and  ruled  out. 

The  plaintiffs  and  defendants  each  presented  points  calling 
for  binding  instructions.  The  court  affirmed  plaintiffs'  point 
and  directed  a  verdict  for  plaintiffs,  [3]  and  refused  defendants' 
point.  [4]  Defendants  objected  to  admission  of  Lindsay's  tes- 
timony on  the  ground  of  conviction  for  perjury ;  plaintiffs  ad- 
mitted conviction  but  set  up  a  full  pardon  by  the  governor. 
Objection  overruled.  [1,  2] 

Verdict  and  judgment  for  plaintiffs.     Defendants  appealed. 

Errors  rndgned  were,  (1,  2)  the  admission  of  testimony  ; 
(3,  4)ruling  on  points,  as  above,  quoting  them. 

James  Fitzsimmons^  James  McF.  Carpenter  and  W.  2>.  Moore^ 
John,  M.  Rourke  with  them,  for  appellants.  One  of  the  penal- 
ties of  perjury  is  that  the  pei'son  convicted  shall  be  forever  dis- 
qualified from  being  a  witness  in  any  matter  in  controvei-sy : — 
Acts  March  81,  1860,  P.  L.  388,  and  May  23,  1887,  P.  L. 
158.  The  rule  that  a  pardon  restores  competency  is  limited 
to  cases  where  the  disability  is  a  consequence  of  the  judgment 
according  to  principles  of  common  law,  and  not  where  the  dis- 
ability is  attached  by  statute:  2  Russell  on  Crimes,  595;  11 
Am.  Jur.  360;  Foreman  v.  Baldwin,  24  111.  298;  Roberts' 
Digest  of  British  Stats.  268 ;  Wharton's  Criminal  Ev.,  8th  ed., 
sec.  265.  The  position  of  appellants  is  consonant  with  the 
constitution  of  Pa.,  art.  2,  §  9 ;  see  also  Ex  parte  McDonald, 
2  Whart.  440;  Schuylkill  Co.  v.  Reefsneider,  46  Pa.  446; 
Aldrich  v.  Jessup,  3  Grant,  158.  The  position  contended  for  is 
horn  book  law  in  England:  Rex  v.  Greepe,  2  Salk.  513;  Rex 
V.  Crosby,  Id,  689 ;  Rex  v.  Ford,  Id.  691 ;  Dover  v.  Malstaer, 
6  Esp.  Rep.  92;  Saunders  on  PI.  &,  Ev.,  vol.  2,  p.  941;  1 
Phillips  on  Ev.  2i. 
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«/"-  iS.  FergvAon^  E.  G.  Fergmon^  Clarence  Burleigh  and  John 
-"«  Sarbison  with  him,  for  appellees. — The  effect  of  the  govern- 
^^"^8  pardon  of  one  convicted  and  sentenced  for  an  infamous  of- 
fense is  to  restore  his  competency  as  a  witness :  United  States 
V.  Wilson,  7  Peters,  150  ;  Ex  parte  Wells,  69  U.  S.  315 ;  Cope 
V.  Com,,  28  Pa.  808;  Perkins  v.  Stevens,  41  Mass.  280;  2 
Staikie  on  Evidence,  715-720 ;  Ex  parte  Garland,  71  U.  S.  333 ; 
Hoffman  v.  Coster,  2  Whart.  458 ;  Howser  v.  Com.,  51  Pa. 
832;  Com.  v.  Green,  17  Mass.  513. 

Opinion  by  Mr.  Justice  Mitchell,  July  18, 1895: 

The  main  question  is  the  competency  of  the  witness  Lind- 
say who  had  been  convicted  of  perjury,  but  pardoned  by  the 
governor  prior  to  the  events  to  which  he  testified. 

The  general  rule  is  that  a  pardon  does  away  with  the  future 
consequences  of  the  criminal  act,  as  completely  as  if  it  had 
never  been  committed.  It  is  said  in  a  case  which  will  be  noticed 
more  fully  hereafter  (1  Parker's  [N.  Y.]  Crim.  Rep.  241)  that 
the  doctrine  of  restoration  of  competency  is  modern,  and  that 
the  authority  of  CoKB  is  against  it,  but  that  later  Holt  and 
othei^  established  it.  Passing  by  the  obvious  doubt  whether  any 
doctrine  established  by  Lord  Chief  Justice  Holt  can  faiily  be 
called  modern,  we  find  that  what  Coke  says  in  Browne  v.  Cra- 
shaw,  2  Bulst.  154,  is,  citing  11  Henry  4,  fol.  416,  tliat  one  at- 
tainted of  felony  but  pardoned,  is  not  a  competent  witness,  for 
poena  mori  potest,  culpa  perennis  exit.  The  authorities  how- 
ever, are  unanimously  against  this  maxim.  ^'  If  the  king  pardon 
these  offendei-s  they  are  thereby  rendered  competent  witnesses, 
though  their  credit  is  to  be  still  left  to  the  jury,  for  the  king's 
pardon  takes  away  pcenam  et  culpam  in.  foro  humano : "  2 
Hale's  Pleas  of  the  Crown,  278.  "  It  is  now  settled  that  a  par- 
don removes  not  only  the  punishment,  but  all  the  legal  dis- 
abilities consequent  on  the  crime  : ''  2  Russell  on  Crimes  975 ; 
7  Bacon's  Abridg.,  tit  Pardon,  H.  (Bouvier's  12th  ed-  p.  416.) 

In  England  however  a  special  exception  is  made  in  the  case 
of  perjury,  where  a  distinction  is  taken  between  conviction  on 
an  indictment  at  common  law,  and  on  an  indictment  under  the 
statute  of  5  Eliz.  cap.  9,  which  declares  that  no  pei'son  so  con- 
victed shall  thenceforth  be  received  as  a  witness  to  be  deposed 
and  sworn  in  any  court  of  record  until  such  judgment  be  re« 
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versed  :  2  Russell  on  Crimes,  604.  The  distinction  appears  to 
have  been  firat  made  by  Lord  C.  J.  Holt,  who  in  Rex  v.  Greepe, 
2  Salk.  514,  says  '^  where  one  is  convict  upon  the  statute  it  is 
part  of  the  judgment  to  be  disabled  (to  be  a  witness)  but  at 
common  law  it  is  only  a  consequential  disability,"  and  he  accord- 
ingly held  that  the  king's  pardon  removed  the  latter  disability 
but  not  the  former.  This  ruling  he  repeated  in  Rex  v.  Crosby, 
2  Salk.  689 ;  Rex  v.  Ford,  2  Salk.,  691 ;  and  Anon.,  8  Salk.  155. 
It  is  now  accepted  as  the  settled  law  in  England.  *'  A  pardon 
removes  not  only  the  punishment,  but  all  the  legal  disabilities 
consequent  on  the  crime  ....  wherever  the  disability  is  a 
consequence  of  the  judgment ;  but  where  it  is  declared  by  an 
act  of  parliament  to  be  part  of  the  punishment,  as  in  the  case 
of  perjury  on  the  5  Eliz.  c.  9,  the  king's  pardon  will  not  make 
the  witness  competent :  "  2  Russell  on  Crimes  975. 

The  American  text  writers  have  generally  followed  this  dis- 
tinction without  question,  and  apparently  without  much  con- 
sidemtion.  The  ablest  discussion  to  be  found  is  in  an  article 
published  in  1884  in  11  American  Jurist,  856,  signed  ''  G," 
which  perhaps  may  be  safely  conjectured  to  be  by  Prof.  Green- 
leaf,  who  was  then  writing  his  work  on  Evidence,  in  which  he 
adopts  the  same  view  and  quotes  the  article  at  considerable 
length.  The  writer,  whether  Greenleaf  or  another,  follows  the 
English  distinction,  but  says  with  accurate  logic  and  great  can- 
dor ^^  the  soundness  of  the  reason  is  not  as  apparent  as  the  just- 
ness of  the  exception.  ...  If  the  culprit  be  sentenced  to  a  fine 
and  imprisonment  and  the  pillory  and  the  whole  offense  is  par- 
doned, by  what  authority  shall  any  of  these  punishments  be 
inflicted?  And  if  instead  of  the  pillory  he  is  sentenced  to  inca- 
pacity as  a  witness,  is  the  case  altered?  The  pardon  takes  away 
the  effect  of  the  judgment,  and  nullifies  all  its  consequences. 
Of  what  importance  is  it  then  whether  the  incapacity  makes 
part  of  the  judgment  by  statute,  or  follows  it  by  the  common 
law  ?  ....  It  would  be  more  satisfactory  therefore  if  a  reason 
for  this  exception  could  be  found  independent  of  the  form  in 
which  the  sentence  may  have  been  awarded."  Instead  however 
of  pursuing  the  true  course  and  where  the  reasons  of  a  rule  are 
altogether  unsatisfactory,  inquiring  carefully  into  the  sound- 
ness of  the  rule  itself,  ratio  legis  anima  legis,  he  proceeds  ingen- 
iously to  find  a  reason  in  the  idea  that  while  the  disqualification 
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to  be  a  witness  is  a  part  of  the  punishment,  and  may  operate 
severely  against  the  convict,  yet  it  may  also  be  regarded  as  a 
rule  of  evidence  which  is  within  the  legislative  province  to 
adopt  or  remove. 

The  American  courts  however  have  not  accepted  the  rule  or 
its  reasons  as  nnquestioningly  as  the  text  writei-s.  The  dili- 
gence of  counsel,  and  ray  own  investigation  have  only  succeeded 
in  finding  two  cases  which  have  followed  the  English  rule. 
In  Houghtaling  v.  Kelderhouse,  1  Parker  (N.  Y.)  Crim.  Rep. 
241,  the  point  was  expressly  raised  and  decided,  on  the  line  of 
argument  and  largely  on  the  authority  of  the  article  in  the 
American  Jurist  above  quoted,  but  also  on  the  words  of  the 
New  York  statute,  that  one  convicted  of  perjury  shall  not  be 
received  as  a  witness  unless  the  judgment  be  revei-sed,  while  in 
regard  to  other  ofifenses  the  incompetency  is  declared  unless  par- 
doned, showing  that  the  legislature  had  pardons  in  contempla- 
tion, a  point  that  will  be  noticed  hereafter  in  connection  with  our 
own  statute.  The  other  case  is  Foreman  v.  Baldwin,  24  Ills.  298, 
which  simply  rules  the  point  on  the  English  cases  without  dis- 
cussion, saying  that  competency  can  only  be  restored  by  the 
legislature,  and  adding  the  surprising  statement  that  "at  every 
s^ion  there  are  applications  of  this  chai-acter."  In  Holridge 
V.  Gillespie,  2  Johns.  Ch.  35,  the  point  appeai-s,  but  so  briefly 
M  a  mere  note  at  the  end  of  the  report,  that  no  satisfactory  evi- 
dence can  be  got  from  it  of  the  views  of  the  chancellor,  Kent. 
On  the  other  hand  in  Perkins  v.  Stevens,  41  Mass.  277,  it 
was  held  that  a  general  pturdon  would  unquestionably  restore 
competency  destroj^ed  by  conviction  of  forgery,  and  while  the 
court  held  the  pardon  in  that  case  to  be  only  limited  and  par- 
tial, yet  they  say  that  the  statute  providing  that  a  pardon  should 
not  restore  qualification  for  office  "  unless  expressly  so  ordered 
by  the  terms  of  the  pardon"  plainly  *' acknowledges  the  power 
of  the  executive  to  remove  even  the  statute  disqualification." 
In  Wood  V.  Fitzgerald,  8  Oregon,  568,  it  was  held  that  the 
power  of  pardon  given  by  the  constitution  being  without  limi- 
tation, a  full  pardon  would  restore  the  right  to  vote  to  one  who 
had  been  convicted  of  arson,  though  the  constitution  itself  de- 
clared that  the  privileges  of  an  elector  should  be  forfeited  by 
conviction  of  any  crime  punishable  by  imprisonment  in  the 
penitentiary. 

Vol.  clxix— 21 


Digitized  by 


Google 


322         DIEHL  et  al.  v.  RODGERS  et  al.,  Appellants. 

Opinion  of  the  Court.  [169  Pa. 

These  are  the  only  decisions  on  the  particular  point,  but  in 
the  long  roll  of  cases,  especially  in  our  own  state  and  in  the 
Supreme  Court  of  the  United  States,  where  the  general  sub- 
ject has  been  most  frequently  and  ably  discussed  from  a  great 
variety  of  points  of  view,  there  is  nowhere  any  hint  of  such  a 
lestriction  on  the  efifect  of  a  pardon.  In  Hoffman  v.  Coster, 
2  Whart.  453,  where  the  offense  was  passing  counterfeit  money, 
it  is  said,  p.  468,  "  One  of  the  consequences  resulting  from  the 
sentence  was  the  disability  of  the  party  to  be  sworn  as  a  wit- 
ness ;  and  when  all  the  sentence  is  removed,  together  with  the 
consequences  of  the  sentence,  except  what  had  been  suffered, 
this  disability  is  removed.  It  cannot  exist  separate  from  the 
source  from  which  it  is  derived."  And  the  general  effect  of 
all  the  cases  is  thus  stated  in  Ex  parte  Garland,  71  U.  S.  333, 
380.  "A  pardon  reaches  both  the  punishment  prescribed  for 
the  offense  and  the  guilt  of  the  offender,  and  when  the  pardon 
is  full,  it  releases  the  punishment  and  blots  out  of  existence 
the  guilt,  so  that  in  the  eye  of  the  law  the  offender  is  as  inno- 
cent as  if  he  had  never  committed  the  offense.  ...  It  removes 
the  penalties  and  disabilities,  and  restores  him  to  all  his  civil 
rights." 

In  this  position  of  the  adjudicated  cases,  we  are  left  free  to 
follow  what  seem  to  us  the  sounder  and  more  weighty  reasons. 
The  English  distinction  is  not  substantial.  All  penal  conse- 
quences of  crime  whether  by  common  law  or  by  statute  are 
equally  results  of  the  transgression  of  the  law,  and  even  the 
common  law  consequences  are  historically  presumed  to  be  of 
statutory  origin.  There  is  no  basis  in  sound  reason  for  includ- 
ing one  and  excluding  the  other  from  the  power  to  pardon. 
The  reason  assigned  by  Coke  was  repudiated  by  Holt  ;  the  rea- 
son substituted  by  Holt  is  shown  by  the  writer  in  the  American 
Jurist,  already  quoted,  to  be  equally  unsatisfactory ;  and  with 
deference  to  the  latter's  evident  learning  and  ability,  his  reason 
is  little  better.  Mr.  Hargrave  in  a  very  learned  and  elaborate 
discussion  of  this  subject  of  competency,  unfortunately  not 
extending  to  the  consideration  of  convictions  on  the  statute, 
suggests  a  reason  which  is  explanatory  if  not  convincing. 
"  Where  parliament  imposes  a  disability,  to  attribute  to  the 
king  singl}"^  a  power  of  removing  it,  might  at  least  approach  to 
the  assertion  of  a  dispensing  power  in  the  crown,"  referring  to 
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the  great  case  in  the  i^eign  of  James  2d  on  the  power  of  dis- 
pensing with  the  test  act :  2  Hargrave's  Juridical  Arguments, 
224.  The  king's  prerogative  of  pardon  is  by  the  common  law, 
but  an  act  of  parliament  is  supreme,  and  can  change  the  com- 
mon law  in  respect  to  prerogative  as  well  as  to  other  mattera, 
and  if  it  has  done  so,  the  prerogative  is  thereafter  limited  ac- 
cordingly. 

This  reason  cannot  apply  to  the  American  states  under  writ- 
ten constitutions,  which  are  superior  to  the  legislative  power. 
The  constitution  of  the  United  States  gives  the  president  power 
to  grant  pardons  except  in  cases  of  impeachment,  and  "  the  power 
thus  conferred  is  unlimited  with  the  exception  stated,  ....  it 
is  not  subject  to  legislative  control.  Congress  can  neither  limit 
the  effect  of  his  pardon,  nor  exclude  from  its  exercise  any  class 
of  offenders.  The  benign  prerogative  of  mercy  reposed  in  him 
cannot  be  fettered  by  any  legislative  restrictions : "  Ex  parte 
Garland,  71  U.  S.  333,  380.  It  is  true  there  was  a  strong 
dissent  in  that  case  by  nearly  half  the  court,  but  it  was  based 
on  the  questions  whether  the  qualifications  of  attorneys  were 
matters  for  legislative  or  judicial  control,  and  whether  a  dis- 
qualification imposed  on  an  attorney  by  statute  after  his  admis- 
sion was  an  ex  post  facto  law.  There  was  no  difference  of 
opinion  as  to  the  power  of  pardon  or  the  effect  of  its  exercise 
upon  all  parts  of  the  penalty  or  punishment. 

The  constitution  of  Pennsylvania  gives  the  governor  the  same 
unlimited  power  of  pardon  with  the  same  single  exception  of 
cases  of  impeachment,  though  the  exercise  of  the  power  is  con- 
trolled by  the  condition  precedent  of  a  recommendation  by  cer- 
tain oflBcers  conveniently  known  as  the  board  of  pardons.  The 
constitution  deals  with  the  pardoning  power  not  as  a  preroga- 
tive claimed  by  divine  right,  but  as  an  adjunct  to  the  admin- 
istration of  justice,  recognized  in  all  civilized  governments  as 
necessary  by  reason  of  the  fallibility  of  human  laws  and  human 
tribunals.  The  power  so  recognized  is  granted  without  dis- 
tinction in  regard  to  offenses  or  their  consequences,  and  with 
no  exception  or  limitation  but  the  one  noted,  of  impreachment. 
The  fact  that  one  is  made  shows  that  the  subject  of  exceptions 
was  considered,  and  therefore  expressio  unius  exclusio  alterius 
est.  The  power  cannot  now  be  further  restricted,  or  its  opei*a- 
tion  limited  by  legislation. 
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Nor  in  fact  has  any  such  restriction  been  attempted.  There 
is  no  conflict  between  the  statute  and  the  executive  act  in  this 
respect  any  more  than  in  any  other.  The  act  of  1860  says  the 
person  convicted  of  perjury  "shall  be  forever  disqualified  from 
being  a  witness  in  any  matter  in  controversy,"  but  it  also  says 
he  shall  be  fined  and  imprisoned.  Both  are  statutory  conse- 
quences of  the  conviction,  and  the  remission  of  one  is  no  more 
a  violation  of  the  statute  than  the  remission  of  the  other.  Tlie 
statute  does  not  say  in  either  case,  "  unless  he  shall  be  pardoned," 
because  tiie  legislature  in  enacting  the  statute  was  not  contem- 
plating the  exceptional  case  of  a  pardon,  nor  considering  its 
efifect  on  any  part  of  the  act.  The  word  "forever"  was  intro- 
duced in  the  disqualification  not  with  any  reference  to  the  effect 
of  a  pardon,  but  to  show  that  it  was  not  merely  to  run  with 
the  term  of  imprisonment,  and  to  concur  with  the  exception  of 
the  case  of  perjury  in  section  181  of  the  same  act,  providing 
that  tlie  endurance  of  the  punishment  shall  have  the  effect  of 
a  pardon.  The  result  of  the  two  sections  read  together  is  that 
nothing  shall  remove  the  disqualification  except  a  pardon,  and 
this  is  the  intent  indicated  by  the  commissionei'S  who  reported 
the  criminal  code,  when  they  say  that  section  181  is  new,  and 
the  object  was  previously  attained  through  the  pardon  of  the 
governor:  Report,  Purdon's  Dig.  ed.  1894,  p.  663,  note. 

The  same  views  apply  to  the  act  of  May  23, 1887,  P.  L.  158, 
relating  to  the  competency  of  witnesses,  etc.  That  is  a  careful 
revision  and  consolidation,  by  a  very  competent  hand,  of  the 
whole  law  on  the  subject,  and  when  in  section  5  it  provides  that 
a  pei'son  convicted  of  perjury  shall  not  be  a  competent  witness 
although  his  sentence  may  have  been  fully  complied  with,  etc., 
it  merely  continues  the  law  of  the  two  sections  of  the  act  of 
1860  already  discussed,  with  an  express  provision  as  to  the 
effect  of  a  reversal  of  the  conviction,  which  would  have  been 
the  legal  result  even  without  such  expression,  and  a  humane 
exception  in  cases  of  injury  to  the  convict's  person  or  property. 
But  this  act  did  not,  any  moi-e  than  the  previous  one,  have  any 
reference  to  the  effect  of  a  pardon. 

£ven  if  this  were  less  clear  than  it  is  as  a  matter  of  statutory 
construction,  the  argument  ab  inconvenienti  would  be  very 
strong.  Suppose  Lindsay  was  the  only  witness  to  a  murder, 
must  justice  be  baffled  because  of  his  disability  ?     And  yet  how 
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is  it  to  be  removed  if  not  by  a  pardon?  It  is  said  in  24  Ills. 
298,  cited  supra,  that  applications  are  made  in  that  state  to  the 
legislature.  Besides  the  practical  difficulties  in  the  delay  and 
the  running  of  the  statute  of  limitations  there  would  be  other 
objections  in  this  state.  If  such  application  be  regarded  as  a 
pardon,  the  power  is  in  the  governor,  not  the  legislature,  and 
if  it  be  i-egarded  as  a  law,  then  it  is  special,  and  must  run  the 
gauntlet  of  the  prohibitions  against  special  laws  relating  to 
practice  and  evidence  in  judicial  proceedings. 

For  each  and  all  of  these  reasons  we  are  of  opinion  that  Lind- 
say was  a  competent  witness,  and  the  learned  court  below  was 
right  in  admitting  his  testimony. 

On  the  other  points  we  have  had  some  doubt  as  to  the  pro- 
priety of  directing  a  verdict  for  the  plaintiff,  but  are  not  con- 
vinced that  it  was  enor.  The  issue  was  one  in  which  the  judge 
sat  as  a  chancellor,  and  both  parties  treated  it  as  a  question  of 
liiw,  and  requested  binding  instructions.  The  exceptions  and 
assignments  of  error  as  to  this  are  not  that  the  judge  directed 
a  verdict  but  that  he  directed  it  for  the  plaintiff  instead  of  the 
defendant.  If  Lindsay  was  a  competent  witness  and  was  be- 
lieved, the  requisites  of  the  statute  as  to  wills  were  complied 
with.  His  credibility  was  for  the  juiy  if  either  party  had  asked 
that  it  be  submitted,  but  neither  did  so. 

We  do  not  see  any  sound  reason  to  question  the  result.  The 
testator  was  in  full  possession  of  his  faculties  of  mind,  and  had 
strength  of  body  to  sign  the  will,  but  he  had  the  injunction  of 
the  physicians  to  keep  quiet,  enforced  by  the  information  that 
if  he  had  another  hemorrhage  he  might  die  in  fifteen  minutes. 
He  ordered  his  will  written,  and  when  it  was  done  ordered  it 
signed.  Undoubtedly  he  was  physically  able  to  sign  it  him- 
self, but  at  a  lisk  to  his  life  that  he  was  not  bound  and  could 
not  be  expected  to  take.  All  the  evidence  shows  an  extremity 
of  a  last  sickness  of  which  the  testator  was  aware,  and  which 
he  met  with  notable  clearness  and  resolution.  The  case  belongs 
to  the  class  which  the  statute  was  meant  to  provide  for. 

Nor  is  there  any  leason  to  doubt  that  he  meant  his  directions  for 
a  will,  and  regarded  it  as  fully  executed.  He  desired  to  know 
his  condition,  and  after  consultation  his  physicians  informed 
him  he  might  die  in  fifteen  minutes  and  if  he  had  any  worldly 
mattei-s  to  settle  he  had  better  do  so.     He  at  once  gave  his 
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clerk  the  directions,  had  them  written  down,  and  when  read  to 
him,  said  they  were  what  he  wanted,  and  ordered  the  paper 
signed.     His  acts  do  not  admit  of  any  other  meaning  than  that 
he  intended  to  make  a  will  and  believed  he  bad  done  so. 
Judgment  afiSrmed. 


M.  B.  Simrell  v.  Francis  Miller,  Exr.  of  Phoebe  Ann 
Simrell,  Appellant. 

Statute  of  UmilcUions— Married  women's  promise  to  pay  debt  barred  by 
statute— Long  delay — Strict  proof. 

To  revive  a  claim  against  a  married  woman  barred  by  the  statute  of 
limitations  requires  a  positive  promise  to  pay  an  identified  debt ;  a  mere 
acknowledgment,  however  clear,  will  not  be  sufficient.  Kelly  v.  Eby, 
141  Pa.  176,  followed. 

Where  a  creditor  waits  twenty-five  years,  and  until  after  the  death  of 
the  debtor,  before  taking  any  steps  to  recover  his  debt,  he  will  be  held 
to  strict  proof  at  every  step. 

Effect  of  several  insufficient  acknowledgments. 

Several  insufficient  acknowledgments  will  not  constitute  a  sufficient 
one ;  hence  both  the  identity  of  the  debt  and  the  promise  to  pay  must  ap- 
pear from  the  same  acknowledgment :  Patterson  v.  Neuer,  165  Pa.  66,  fol- 
lowed. 

Where,  therefore,  one  witness  testified  that  defendant's  testatrix  prom- 
ised to  give  plaintiff  the  amount  of  his  claim,  but  failed  to  identify  the 
debt  otherwise  than  by  reference  to  a  paper  which  was  not  produced,  and 
another  witness  testified  that  at  another  time  plaintifl*,  in  his  presence, 
showed  defendant's  testatrix  a  paper  upon  which  he  said  was  wiitten  $320, 
to  which  she  replied  *'  if  she  couldn't  raise  the  money  why  he  (the  plain- 
tiff) would  have  it  out  of  the  land.''  Beld,  that  as  neither  acknowledg- 
ment was  sufficient  by  itself,  the  plaintiff  could  not  recover. 

Argued  Feb.  25,  1895.  Appeal,  No.  424,  Jan.  T.,  1894,  by 
Francis  Miller,  Exr.  of  the  last  will  and  testament  of  Phoebe 
Ann  Simrell,  deceased,  from  judgment  of  C.  P.  Lackawanna 
Co.,  Nov.  T.,  1890,  No  207,  on  verdict  for  plaintiflf.  Before 
Sterbbtt,  C.  J.,  Greek,  Williams,  McCollum  and  Mitch- 
ell, JJ.    Reversed. 

Assumpsit  for  money  loaned  to  decedent.     Before  Abch- 

BALD,  P.  J. 

At  the  trial  it  appeared  that  plaintiff  was  decedent's  son  ; 
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that  this  action  was  brought  against  her  executor  to  recover 
money  loaned  sometime  between  the  yeara  1860  and  1865.  To 
remove  the  bar  of  the  statute  of  limitations,  B.  P.  Lowry  was 
called  as  a  witness  for  the  plaintiff.  His  testimony  was  ob- 
jected to,  the  objection  overruled  and  a  bill  sealed  for  defendant. 
His  testimony  was  that  he  was  at  the  house  of  the  decedent 
six  or  seven  years  before  the  trial  (1893) ;  that  the  decedent, 
her  husband  and  the  plaintiff  were  present.  He  heard  a  con- 
versation between  them  which  he  did  not  distinctly  remember. 
The  substance  of  it  he  said  was :  *'  I  know  that  while  I  was  there 
Byron  (plaintiff)  came  there,  and  him  and  his  mother  after  din- 
ner were  talking  of  some  matters  that  had  been  transacted  pre- 
vious, and  they  were  talking  of  money  matters  and  she  promised 
that  she  would  give  Byron  the  money  that  fall.  Q.  What 
money  ?  A.  The  money  that  Byron  had  let  her  have.  Q.  Did 
she  say  how  much  it  was  ?  A.  It  has  been  a  good  while  ago ;  I 
don't  know  just  exactly  but  I  think  that  Byron  had  let  her  have 
money  two  or  three  different  times ;  Byron  went  and  got  some 
paper  and  showed  her  what  it  was,  and  she  acknowledged  that 
the  money  that  was  on  the  paper  wjis  all  right.  Q.  What  did 
she  say  this  money  was  for?  A.  That  Byron  had  let  her  have 
it  ffor  purposes,  she  didn't  say  what  the  money  was  given  for. 
Q.  Do  you  i-emember  what  the  amounts  that  he  named  in  her 
presence  were?  A.  Positively  I  couldn't  tell  you.  Q.  To  the 
best  of  your  remembrance  ?  A.  There  was  two  or  three,  I  didn't 
pay  much  attention  to  it.  Q.  Two  or  three  amounts?  A.  Yes, 
sir;  I  remember  one  of  $170.  Q.  Can  you  remember  what  any 
other  was  ?  A.  No,  sir.  Q.  Do  you  know  what  paper  it  was 
he  had  on  which  the  amounts  were  mentioned?  A.  I  do  not. 
Q.  Do  you  remember  what  time  she  said  she  had  borrowed  this 
money  of  Mr.  Simrell?  A.  No,  I  don't  think  I  do;  I  think 
she  said  Byron  ought  to  have  had  the  money  before. 

On  cross-examination,  he  testified:  Q.  These  two  items,  one 
of  125.00  and  one  of  $170,  are  the  only  two  you  recall,  are 
they?  A.  No,  there  was  one  more  that  I  heard  them  talk  of, 
of  some  money  that  had  been  paid  through  William  Decker. 
Q.  When  did  you  underatand  from  what  was  said  there  that 
she  had  had  this  money  ?  A.  She  said  it  was  more  than  due  and 
ought  to  have  been  paid.  [1] 

The  coui-t  charged  the  jury  in  part  as  follows: 
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"  The  plaintiff,  M.  B.  Simrell,  seeks  to  recover  in  this  action 
from  the  executor  of  his  mother  money  which  he  claims  he 
advanced  or  loaned  to  his  mother,  and  which  she,  in  her  life- 
time, agreed  to  repay  him.  Mrs.  Simrell,  the  mother,  is  dead, 
and  the  plaintiflf  for  that  reason  has  not  been  able  to  testify'- 
himself  upon  the  witness  stand  as  to  what  occurred  during  his 
mother's  lifetime.  He  stands  at  that  disadvantage.  Of  coui"se, 
on  the  other  hand,  Mi-s.  Simrell  being  dead,  and  her  estate  being 
represented  here  by  an  executor,  the  executor  who  defends  for 
the  estate  stands  also  at  a  disadvantage,  because  whatever  Mm. 
Simrell  would  have  testified  upon  this  matter  is  lost  by  her  death. 

"The  plaintiflf,  therefore,  has  been  compelled  to  rely  upon 
the  testimony  of  others  than  himself,  and  on  the  part  of  the 
defendant  no  testimony  has  been  offered  whatever. 

"  The  first  witness  on  the  part  of  the  plaintiflf  was  B.  P. 
Lowry.  He  says  that  he  was  present  at  Mrs.  Simrell's  when 
her  son  Byron,  the  plaintiflf  here,  was  also  there,  and  upon  that 
occasion  Byron  brought  forward  a  paper  which  he  stated  showed 
what  she  owed  him  for  money  that  he  had  let  her  have.  He 
remembei-s  that  there  were  two  or  three  amounts  given  upon 
it,  that  one  was  $170,  another  $25.00,  and  he  cannot  say  what 
the  third  amount  was ;  [and  he  further  says  that  Mrs.  Simrell 
at  that  time  said  that  she  owed  this  money,  and  that  Byron, 
her  son,  ought  to  have  been  paid  it  before.  He  says  that  this 
money  which  was  spoken  of  at  that  time  had  been  advanced 
quite  a  number  of  yeara  before  that]  ;  [4]  there  is  other  evi- 
dence to  show,  and  the  plaintiflf  admits  that  this  money  was 
advanced,  the  last  of  it,  as  long  ago  as  1865. 

"In  addition  to  this  the  plaintiflf  has  put  John  Hai-vey  on 
the  stand,  and  he  testifies  to  being  at  Mi-s.  Simrell's  on  the 
same  occasion  that  Lowry  speaks  about,  [he  heard  the  same 
conversation  and  the  same  admissions,  but  in  addition  he  states 
that  he  remembers  the  amount  was  spoken  of,  and  it  was  said 
to  be  $320.]  [5]  Mi-s.  Simrell  at  that  time  according  to  the 
testimony  of  Mr.  Harvey  said  that  if  she  could  not  raise  the 
money  the  plaintiflf  could  have  it  out  of  the  land,  and  she  said 
she  would  try  and  pay  him.  .  .  . 

"The  testimony  undisputed  is  that  Mrs.  Simrell  had  a  hus- 
band living  at  the  time  this  conversation  occurred,  and  when 
the  money  was  borrowed,  if  it  was,  and  her  husband  survived 
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her;  [so  that  at  the  time  this  conve)*sation  took  place,  if  it  did 
take  place  at  all,  she  must  have  been  a  married  woman,  whether 
it  took  place  in  1886  or  1887 ;  but  if  it  took  place  in  1887,  in 
September,  at  that  time  the  legislature,  as  I  have  already  said, 
had  enlarged  the  liabilities  of  married  women,  and  she  would 
then  have  been  able,  by  her  promise,  even  though  her  husband 
were  living,  to  make  herself  liable  for  a  preceding  loan.]  [6].  .  .  . 

"  If  you  should  believe  it  was  in  1886,  even  though  it  were 
established  in  all  its  parts  to  your  satisfaction,  as  these  witnesses 
say,  still  the  plain tiCE  would  not  be  entitled  to  a  verdict,  and 
could  not  recover  in  this  case,  because  that  would  be  before  the 
act  of  1887,  and  would  not  be  such  an  obligation  as  a  mamed 
woman  at  that  time  was  enabled  under  our  law  to  bind  herself 
with.  .  .  . 

"You  ai-e  all  familiar  with  the  fact  that  a  debt  outlaws  in 
six  years,  as  we  call  it.  The  lawyer  speaks  of  the  statute  of 
limitations,  and  the  judges,  too ;  but  we  commonly  among  the 
people  speak  of  a  debt  as  outlawed  ;  that  is,  after  the  debt  has 
stood  for  six  yeai-s  without  any  attempt  to  recover  or  enforce  it, 
a  man  cannot  collect  it ;  it  has  gone ;  it  is  just  the  same  as 
though  it  were  wiped  out.  But  a  party,  even  though  a  debt 
be  outlawed  in  that  way,  is  under  a  moral  obligation  to  pay  it. 
Even  though  the  law,  by  reason  of  the  policy  which  has  moved 
the  legislature  to  make  this  enactment,  will  not  permit  him  to 
recover  after  six  yeai-s,  still  the  other  owes  it  if  it  has  not  been 
paid.  [So  there  is  a  moral  obligation  in  regard  to  it.  And  if 
a  debt,  in  that  situation,  is  more  than  six  years  old,  and  a  party 
promises  to  pay  it,  or  admits  that  he  owes  it  in  such  a  straight- 
forward and  unequivocal  way  that  the  law  presumes  that  he 
means  to  pay  it,  then  he  is  liable  on  that  promise,  express  or 
implied.]  [7] 

"  This  debt  in  1886  was  over  ten  years  old,  instead  of  six. 
If  the  last  of  this  money  was  borrowed  in  1865,  and  the  prom- 
ise made  in  1887,  the  statute  of  limitations  would  have  run 
twice;  that  is  it  would  have  been  twice  outlawed.  Where  a 
debt  stands  that  way,  the  longer  it  stands,  when  we  come  to 
sift  the  testimony  to  support  it,  we  naturally  require  stronger 
and  more  convincing  testimony  to  satisfy  us  and  to  relieve  the 
debt  from  the  bar  which  the  law  has  interposed. 

"  [So  that  in  this  case  with  regard  to  this  claim,  if  you  are 
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satisfied  that  the  plaintiff  advanced  money  to  bis  mother,  you 
must  be  satisfied  that  she  made  this  promise  in  1887,  that  ber 
attention  was  called  to  the  debt,  and  to  the  amount  of  it,  and 
that  she  admitted  in  a  clear  and  unequivocal  way  that  it  was 
due,  and  that  she  intended  to  pay  it,  and  would  pay  it,  not  that 
she  intended  to  pay  it  in  some  indefinite  time,  but  that  she 
actually  admitted  it  as  an  obligation,  resting  upon  her  at  that 
time.  The  testimony,  if  you  believe  it,  goes  that  far.  These 
witnesses  say  that  a  paper  was  produced  showing  the  amount; 
that  the  amount  was  mentioned,  and  that  she  said  that  she 
did  owe  that  amount  and  tliat  it  ought  to  have  beea  paid 
before],  [8]  and  that  she  would  try  to  mise  the  money  and  pay 
it;  if  she  could  not  pay  it  that  it  would  come  out  of  the  land. 
If  she  merely  made  an  admission  with  conditions  that  she  would 
pay  it  when  she  got  the  money,  or  something  of  that  kind,  that 
would  not  satisfy  the  law ;  but  if  she  made  an  absolute  admis- 
sion that  she  owed  the  debt,  and  that  she  would  pay  the  plain- 
tiff, if  the  evidence  produced  on  his  part  goes  that  far,  and  this 
promise  was  made  in  1887,  not  in  1886,  then  the  plaintiff  would 
be  entitled  to  a  verdict  at  your  hands." 

The  court  refused,  upon  request,  to  give  binding  instructions 
for  the  defendant.  [9] 

Verdict  and  judgment  for  plaintiff  for  J435.20.  Defendant 
appealed. 

Errors  assiffned  were,  (1)  admissions  of  testimony  as  above : 
(4-9)  instructions  of  the  court  as  above,  quoting  them. 

George  M.  Watson  and  (7.  B,  Gardner^  R,  A,  Zimmerman  with 
them,  for  appellant. — A  promise  to  pay  made  by  a  married 
woman,  prior  to  the  passage  of  the  married  persons'  property 
act  of  June  3,  1887,  P.  L.  332,  is  not  binding.  Even  admitting 
that  the  promise  to  pay  was  made  after  the  passage  of  the  mar- 
ried pei-sons*  property  act  of  June  3, 1887,  the  promise  is  insuffi- 
cient to  lemove  the  bar  of  the  statute,  as  the  original  contract 
was  without  validity :  Glidden  v.  Strupler,  52  Pa.  400 ;  Berger 
v.  Clark,  79  Pa.  340.  An  implied  promise  is  insufficient:  Al- 
lison V.  James,  9  W.  380 ;  McClelland's  Ex'rs  v.  West,  69  Pa. 
487. 

A  conditional  promise  is  not  sufficient  to  remove  the  bar  of 
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the  statute:  Bank  v.  Patton,  14  Pa.  479;  Linderman  v.  Pom- 
eroy,  142  Pa.  168.  No  acknowledgment  was  shown  by  the  tes- 
timony to  have  been  sufiBciently  distinct  and  palpable  to  preclude 
hesitation  about  the  debtor's  meaning,  or  suflBciently  clear,  plain, 
unambiguous  and  express  to  remove  the  bar  of  the  statute : 
Allison  V.  James,  9  W.  880 ;  Webster's  Ex're  v.  Newbold,  41 
Pa.  482 ;  McClelland's  Ex're  v.  West,  59  Pa.  487 ;  Landis  v. 
Roth,  109  Pa.  621 ;  Burr  v.  Burr,  26  Pa.  284. 

A.  A  Vosburff^  W.  S,  Huhlander  with  him,  for  appellee. — 
All  that  is  necessary  to  remove  the  bar  of  the  statute  of  limita- 
tions is  such  an  acknowledgment  of  the  debt  as  is  consistent 
with  an  undertaking  to  discharge  it.  From  a  clear  and  dis- 
tinct acknowledgment,  a  promise  may  be  inferred,  if  the  ac- 
knowledgment is  consistent  with  the  promise :  Bolton  v.  King, 
105  Pa.  78 ;  Yaw  v.  Kerr,  47  Pa.  838 ;  Wells  v.  Wilson,  140  Pa. 
646.  Since  the  passage  of  the  married  persons'  propei-ty  act 
of  June  8,  1887,  P.  L.  382,  there  can  be  no  question  as  to  the 
power  of  a  married  woman  to  bind  herself  or  her  estate  by  such 
an  acknowledgment :  Brooks  v.  Bank,  126  Pa.  394 ;  Milligan  v. 
Phipps,  153  Pa.  208;  Adams  v.  Grey,  154  Pa.  258.  Whether 
the  money  is  necessary,  or  the  obligation  wisely  incurred,  is 
solely  for  her  to  decide :  Spotts'  Est.,  156  Pa.  281.  The  moral 
obligation  arising  from  the  pre-existing  indebtedness  was  suffi- 
cient consideration  to  sustain  the  new  promise:  Bolton  v.  King, 
105  Pa.  78. 

Opinion  by  Mb.  Justice  Mitchell,  July  18, 1895: 
The  learned  judge  instructed  the  jury  that  the  plaintiff  must 
recover,  if  at  all,  on  the  testimony  of  Lowry  and  Harvey,  the 
other  witnesses  being  **  in  a  measure  corroborative,"  but  not 
sufficient  to  make  out  the  case  if  those  two  did  not  do  so. 

Lowry  testifies  positively  to  the  promise  to  pay,  "  she  prom- 
ised that  she  would  give  Byron  the  money  that  fall,"  buc  he 
does  not  identify  the  debt.  He  not  only  fails,  but  distinctly 
declines  to  say  how  much  it  was,  but  says  the  plaintiff  went 
and  got  a  paper,  and  his  mother  said  "  the  money  that  was  on 
the  paper  was  all  right."  This  paper  is  not  produced,  or  ac- 
counted for,  and  without  it  the  testimony  amounts  to  nothing. 
It  is  not  nearly  so  strong  as  that  which  was  held  insufficient  in 
Landis  v.  Both,  109  Pa.  621. 
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Harvey  also  refers  to  the  paper  but  fixes  the  amount  at  $320. 
But  he  does  not  make  out  any  suflScient  promise  to  pay.  Ac- 
cording to  him,  the  decedent  said,  "  if  she  couldn't  raise  the 
money  why  he  (the  plaintiff)  could  have  it  out  of  the  land." 
This  was  at  most  a  conditional  promise  to  pay  when  able,  and 
the  additional  statement  that  if  she  was  not  able  plaintiff  could 
have  it  out  of  the  land,  is  not  a  promise  but  a  remission  of  plain- 
tiff to  his  legal  rights  for  a  recovery.  In  Lowry  v.  Robinson, 
141  Pa.  189,  the  promise  was  to  pay  "  when  he  got  ready  "  and 
*'  he  said  he  didn't  have  the  money  just  at  present,  but  he  in- 
tended to  pay  it  when  he  had  it,"  and  this  court  said  emphati- 
cally that  "a  claim  twice  barred  by  the  statute  of  limitations 
should  have  a  better  foundation."  See  also  Linderman  v.  Pom- 
eroy,  142  Pa.  168. 

Neither  of  these  witnesses  by  himself  makes  out  a  positive 
promise  to  pay  an  identified  debt,  and  without  that  plaintiff 
cannot  recover,  for  even  if  a  clear  acknowledgment  of  the  debt 
were  made  out,  which  it  is  not,  the  decedent  being  a  married 
woman  at  the  time  of  the  alleged  loan  and  the  alleged  promise, 
would  not  be  bound  by  it:  Kelly  v.  Eby,  141  Pa.  176. 

Nor  can  the  testimony  of  the  two  witnesses  be  combined  to 
bring  either  of  them  up  to  the  required  standard.  As  our 
brother  McCollttm  said  in  Patterson  v.  Neuer,  165  Pa.  66,  if 
an  acknowledgment  "  does  not  appear  in  either  of  their  conver- 
sations it  cannot  be  inferred  from  both.  In  other  words  several 
insufficient  acknowledgments  will  not  constitute  a  suflScient 
one. 

The  plaintiff's  claim  is  brought  forward  under  circumstances 
that  raise  every  presumption  against  it  His  alleged  loan  was 
made  to  his  mother,  a  married  woman  at  the  time,  and  he 
waited  twenty-five  yeai-s  and  until  she  was  dead  before  taking 
any  steps  to  get  payment.  Parties  who  do  this  must  under- 
stand that  they  will  be  held  to  strict  proof  of  every  step  towards 
their  claim.  The  plaintiff  failed  to  make  out  his  case,  and 
the  request  for  a  binding  instruction  for  the  defendant  should 
have  been  granted. 

Judgment  reversed* 
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John  P.  Jones,  Appellant,  v.  Erie  &  Wyoming  Valley 
Railroad  Company. 

[Marked  to  be  reported.] 

Jia4iroads— Bight  of  way— Presumption. 

Xbe  presumptioQ  arising  under  the  general  railroad  laws  that  a  rail- 
road company  takes,  when  it  enters  by  virtue  of  the  right  of  eminent 
domain,  the  full  breadth  of  sixty  feet  for  its  right  of  way.  is  only  applica- 
ble wHere  the  entry  is  adverse  and  upon  property  subject  to  seizure  or 
appropriation  under  general  laws.  It  does  not  apply  to  the  enti-y  upon  a 
publio  street,  whether  such  entry  be  made  under  the  authority  of  the  act 
of  Assenibly  incorporating  the  company,  or  by  virtue  of  municipal  consent. 

Rcg-ilroads — Grant  of  right  to  use  highway, 

X*ho  grant  to  a  railroad  company  of  the  right  to  enter,  cross,  or  pass 
along"  a  highway  is,  in  the  absence  of  a  clearly  expressed  intention  to  the 
contitii-y,  a  grant  subject  to  the  existing  public  right  of  use,  and  is  to  be 
exei-cised  in  such  manner  as  shall  interfere  as  little  as  possible  with  those 
for  Mrliose  benefit  the  way  was  originally  laid  out  and  opened. 

^aiZr'oads — Crossing  streets  by  overhead  structure. 

Wbiere  a  railroad  company  has  permission  to  cross  the  intersection  of 

tWD  streets  by  an  overhead  structure,  the  use  of  so  much  space  only  as  is 

necesHary  for  the  purpose  of  making  the  passage  is  authorized ;  and  the 

P^nt  is  exhausted  by  the  building  of  the  overhead  crossing,  and  nothing 

fflore  can  be  done  without  a  new  grant.    In  such  a  case,  the  company  has 

flo  rigijt  of  way  in  the  streets  outside  of  the  terms  of  the  grant  by  virtue 

of  which  it  enters. 

^<^<Zroads — Width  of  right  of  way— Discretion. 

^  I'^lroad  company  is  not  obliged  to  take  the  maximum  width  for  a  right 
^^^y  which  it  is  permitted  to  take  under  the  general  i*ailroad  laws,  but 
^^*^  define  the  limits  of  its  right  of  way  so  as  to  exclude  therefrom  what- 
^^^  is  not  necessary  to  the  operation  and  construction  of  its  line. 

'^^'^T'oads— Right  to  define  boundaries— Time— Release. 
.    ^^ile  the  proper  time  to  make  this  definition  is  when  the  appropriation 
^ade,  the  right  to  define  its  boundaries  may  be  exercised  afterwards, 
Within  a  reasonable  time. 

^   Where  a  right  of  way  has  been  located  but  there  has  been  no  actual  tak- 

\^S  of  the  plaintiffs  land,  and  the  railroad  has  been  actually  constructed  and 

^^  ^u  operation  outside  of  the  limits  of  plaintifiTs  boundaries,  a  release  by 

uie  railroad  company  of  plaintifTs  land  will  operate  as  a  definition  of  the 

"inits  of  its  right  of  way  and  prevent  a  recovery  by  the  plaintiff  for  land 

not  in  actual  use  or  within  the  limits  so  defined. 

Argued  Feb.  26,  1895.     Appeal  No.  820,  Jan.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  Lackawanna  Co.,  Nov.  T.,  1887, 
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No.  228,  on  verdict  for  defendant.     Before  Sterrett,  C.  J., 
Green,  Williams,  McCollum  and  Mitchell,  J  J.    AflBrmed. 

Appeal  from  award  of  viewers. 

This  was  a  proceeding  to  recover  damages  for  the  location 
and  construction  of  the  milroad  of  defendant  upon  plaintifiTs 
lot  in  the  city  of  Scranton.  The  viewers  having  refused  to 
award  the  plaintiff  any  damages,  an  appeal  was  taken  by  him. 
The  verdict  of  the  jury  on  the  fii-st  trial  was  in  favor  of  the 
defendant  and  the  judgment  entered  thereon  was  reversed  by 
this  court:  See  Jones  v.  Railroad  Co.,  144  Pa.  629,  where  most 
of  the  facts  appear.  Shortly  after  this  reversal,  the  defendant 
filed  a  release  of  all  claim  to  plaintiff's  lot.  On  the  trial,  the 
court  below  overruled  the  offer  of  the  plaintiff  to  prove  that 
the  defendant's  railroad  was  constructed  over  and  upon  Wash- 
ington avenue  and  New  street,  in  the  city  of  Scranton,  without 
the  consent  of  the  councils  of  the  city.  [8] 

The  bond  tendered  plaintiff  by  defendant  at  the  time  of  the 
location  of  defendant's  road  recited  that  defendant  had  "located 
its  railroad  track  near  the  property  of  the  said  John  Jones,  in 
the  city  of  Scranton,  and  it  is  alleged  by  him  that  said  property 
is  and  will  be  damaged  thereby." 

Plaintiff  offered  in  evidence  the  record  of  a  mortgage  made 
by  the  defendant  to  the  Farmei*s  Loan  &  Trust  Company 
in  1883,  and  covering  "  all  the  rights  of  way  and  lands  now 
occupied  or  hereafter  to  be  occupied  or  used  in  connection  with  " 
defendant's  railroad. 

The  court  refused  to  submit  the  case  to  the  jury  [2]  and 
gave  binding  instruction  for  defendant.  [1] 

ErroTB  assigned  were,  (1)  the  direction  to  find  for  the  defend- 
ant ;  (2)  the  refusal  to  submit  the  case  to  the  jury ;  (8)  the 
ruling  on  evidence  as  above,  quoting  the  bill  of  exceptions. 

H,  M,  Hannah  and  S.  B.  Priee^  for  appellant. — ^The  location 
of  a  i-ailroad  constitutes  the  "  taking,"  and  the  owner  may  re- 
cover damages  though  there  should  never  be  an  actual,  physi- 
cal occupation  of  his  ground :  P.  &  R.  R.  Co.  v.  Obert,  109 
Pa.  198 ;  Jones  v.  The  Railroad,  144  Pa.  629 ;  Neal  v.  Pittsb. 
etc.  R.  R.  Co.,  81  Pa.  19;  Western  R.  Co.  v.  Johnston,  59  Pa. 
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290;  Beale  v.  P.  R.  R.  Co.,  86  Pa.  509;  Pittsb.  etc.  R.  Co.  v. 
Commonwealth  Co.,  101  Pa.  192. 

The  tender  of  the  bond  and  the  location  of  the  right  of  way 
vested  the  right  in  the  company  absolutely :  McClinton  v.  R.  R. 
Co.,  66  Pa.  404 ;  Fries  v.  R.  R.  Co.,  85  Pa.  73;  Hofif man's  App., 
118  Pa.  612;  Keller  v.  R.  R.  Co.,  151  Pa.  69;  WaUace  v. 
New  Castle  R.  R.  Co.,  188  Pa.  168;  Darlington  v.  United 
States,  82  Pa.  882. 

The  defendant  cannot  escape  liability  by  abandoning  a  part 
of  its  right  of  way :  Lake  Erie  etc.  R.  R.  Co.  v.  GriflSn,  107 
Ind.  464 ;  Reid  v.  Wall  Twp.,  84  N.  J.  L.  275;  Randolph  on 
Eminent  Domain,  p.  204. 

The  mortgage  made  by  the  defendant  covered  after-acquired 
propei-ty :  P.  W.  &  B.  R.  R.  Co.  v.  Woelpper,  64  Pa.  366  ; 
Collins'  App.,  107  Pa.  690.  Therefore  the  release  made  by  the 
defendant  was  insuflScient.  Moreover,  the  railroad  being  a 
public  highway  (constitution  of  1874,  article  XVII.  section  1) 
neither  the  directoi-s  nor  the  company  had  any  power  to  make 
,this  release :  Pittsb.  etc.  R.  R.  Co.  v.  Bedford,  etc.  R.  R.  Co.,  81* 
Pa.  111. 

A  railroad  company  chartered  under  the  act  of  April  4, 1868, 
has  no  right  to  build  its  road  in  any  city  without  the  consent 
of  the  municipal  authorities :  R.  &  R.  R.  Co.  v.  Kensington, 
83  W.  N.  C.  182. 

A  i*ailroad  company  not  empowered  to  use  a  street  has  no 
more  right  there  than  an  individual :  P.  R.  R.  Co.'s  App.,  93 
Pa.  150;  P.  R.  R.  Co.'s  App.,  115  Pa.  514;  P.  R.  R.  Co.  v. 
Phila.  Belt  Line,  29  W.  N.  C.  202. 

Everett  Warren^  Edward  N.  Willard  and  Hert,ry  A,  Knapp 
with  him,  for  appellee. — The  company  did  not  take  the  plain- 
tiff's land  actually,  constructively  or  presumptively,  as  appears 
(a)  by  their  locating  their  road  where  they  did,  away  from 
plaintiff's  land;  (5)  by  building  and  operating  their  road  away 
from  and  outside  of  plaintiff's  land  for  several  years ;  (<?)  by 
releasing  any  and  all  claim  to  plaintiff's  land  or  any  portion 
of  it. 

Opinion  by  Mr.  Justice  Williams,  July  18, 1895 : 

This  proceeding  was  begun  upon  the  theory  that  an  entry  by 
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a  railroad  company  upon  the  streets  of  a  city  is  made  by  virtue 
of  the  right  of  eminent  domain  alone,  and  secures  to  the  rail- 
road company  a  right  of  way  in  and  upon  the  streets  so  entered 
sixty  feet  wide,  precisely  as  though  the  entry  had  been  made 
upon  the  lands  of  a  private  owner.  The  plaintiff  claimed  that 
such  a  right  of  way  would  not  only  cover  the  street  opposite  his 
premises  but  reach  over  a  few  feet  upon  his  lot;  and  this  taking 
was  the  injury  complained  of.  The  case  was  tried  in  the  court 
below  upon  the  same  theory.  It  came  into  this  court  by  appeal 
and  is  reported  in  144  Pa.  629.  The  question  presented  was 
over  the  power  of  the  railroad  company  to  define  the  bounda- 
ries of  its  right  of  way  in  such  a  manner  as  to  take  less  than 
the  maximum  it  was  permitted  to  take  under  the  general  rail- 
road laws.  Confining  our  attention  to  the  questions  presented 
on  the  record,  we  held  that  the  company  had  the  power  to 
define  the  limits  of  its  right  of  way  so  as  to  exclude  therefrom 
whatever  was  unnecessary  to  the  construction  and  operation  of 
its  line.  The  proper  time  to  do  this  we  said  was  the  time  when 
the  appropriation  was  made ;  but  a  failure  to  define  its  bound- 
aries at  that  time  did  not  take  away  the  power  to  define  them. 
This  might  be  exercised  afterwards  within  a  reasonable  time. 
The  judgment  was  reversed  and  a  new  venire  awarded.  Upon 
the  second  trial  the  defendant  company  was  permitted  to  file 
a  paper  defining  the  limits  of  its  right  of  way  as  coincident 
with  the  street  lines  at  the  point  where  it  was  alleged  the  land 
of  the  plaintiff  was  invaded,  and  releasing  any  claim  upon  the 
plaintifif's  land  which  it  might  have  by  reason  of  the  location 
of  its  right  of  way.  After  the  filing  of  this  paper  the  learned 
judge  of  the  court  below  directed  a  verdict  in  favor  of  the  de- 
fendant. This  appeal  brings  up  the  correctness  of  the  ruling 
of  the  trial  court  upon  this  subject.  The  case  was  last  tried 
upon  the  same  theory  as  before.  The  right  of  the  railroad 
company  to  the  exclusive  use  of  sixty  feet  for  its  roadway 
seems  to  have  been  assumed,  and  the  contest  was  over  the  right 
of  the  company  to  renounce  a  part  of  that  to  which  it  might 
have  laid  claim,  and  leave  its  owner  undisturbed.  We  concur 
in  opinion  upon  this  subject  with  the  court  below.  If  we  as- 
sume the  company  had  the  right  to  locate  its  right  of  way  in  a 
public  street  in  the  same  manner  and  of  the  same  breadth  as 
over  the  property  of  a  private  owner,  we  know  of  no  rule  of  law 
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or  public  policy  that  compels  a  railroad  company  to  take  the 
utmost  that  it  has  the  power  to  take.  On  the  contrary  it  seems 
very  clear  that  such  company  may  withdraw  from,  and  release 
to  the  owner,  all  of  the  sixty  feet  not  necessary  for  the  con- 
struction, maintenance  and  operation  of  its  road;  and  that 
when  this  is  done  the  owner  has  no  claim  against  the  company 
for  the  land  so  released. 

But  we  are  not  willing  to  affirm  this  judgment  and  leave  it 
to  staud  upon  the  ground  on  which  it  was  placed  by  the  court 
below.  There  is  another  and  more  important  question  which, 
although  not  raised  by  any  assignment  of  error,  is  plainly  pre- 
sented by  this  record,  and  is  conclusive  of  this  case.  The 
defendant's  bridge  or  overhead  structure  is  located  over  the 
intersection  of  two  of  the  streets  of  the  city  of  Scranton.  Per- 
mission to  cross  these  streets  was  given  by  the  municipal  gov- 
ernment. The  rights  of  the  railroad  company  upon  and  over 
them  depend  upon  the  terms  of  the  municipal  grant  and  not 
upon  the  provisions  of  the  general  railroad  laws.  Unless  the 
gprant  confers  in  express  words  or  by  necessaiy  implication  the 
right  to  overhang  these  streets  for  a  breadth  of  sixty  feet,  the 
railroad  company  acquired  under  it  only  a  right  of  passage 
over  them,  and  this  authorized  the  occupancy  of  no  more  space 
than  was  reasonably  necessary  for  the  purpose  of  passage.  The 
structure  that  was  erected  under  this  grant  shows  just  what 
was  reasonably  necessary  for  the  passage  of  the  defendant's 
road  over  these  streets,  and  is  a  definition  by  the  company  of 
its  needs,  and  a  construction  by  it  of  the  municipal  grant. 

The  presumption  arising  under  the  general  railroad  laws  that 
a  railroad  company  takes,  when  it  enters  by  virtue  of  the  right 
of  eminent  domain,  the  full  breadth  of  sixty  feet  for  its  right 
of  way,  is  only  applicable  where  the  entr)'^  is  adverse  and  upon 
property  subject  to  seizure  or  appropriation  under  general  laws. 
It  does  not  apply  to  an  entry  upon  a  public  street,  whether  made 
under  the  authority  of  the  act  of  assembly  incorporating  the 
company,  or  by  virtue  of  municipal  consent.  In  either  case  in 
the  absence  of  express  words,  or  their  equivalent,  giving  an 
exclusive  right  to  the  street  or  to  a  defined  part  of  it,  the  grant 
whether  legislative  or  municipal  will  be  construed  most  strongly 
against  the  gi-antee,  and  most  favombly  in  aid  of  the  previously 
existing  public  right  of  passage.  The  commonwealth  is  the 
Vol.  clxix — 22 
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owner  of  the  public  highways.  The  municipality  is  charged 
with  the  duty  of  laying  out  and  maintaining  such  highways  a» 
are  necessary  to  accommodate  the  public  within  its  territorial 
limits.  A  grant  to  a  corporation  of  a  privilege  upon  a  high- 
way, such  as  to  enter,  cross  or  pass  along  it  is,  in  the  absence 
of  a  clearly  expressed  intention  to  the  contrary,  a  grant  subject 
to  the  existing  public  right  of  use,  and  is  to  be  exercised  in  such 
manner  as  shall  interfei*e  as  little  as  possible  with  those  for 
whose  benefit  the  way  was  originally  laid  out  and  opened. 
The  situation  in  this  case'  is  greatly  simplified  by  the  applica- 
tion of  these  principles.  The  railroad  company  has  no  express 
grant  from  the  legislature  or  from  the  city  of  Sci-anton  to  oc- 
cupy the  whole  of  the  space  over  the  intersection  of  Washing- 
ton avenue  and  New  street. 

It  has  permission  to  cross  the  intersection  by  an  overhead 
structure,  and  this  authorizes  the  use  of  so  much  space  as  is 
necessary  for  the  purpose  of  making  the  passage,  and  no  more. 
How  much  was  needed  is  shown  by  the  structure  that  was 
erected  under  the  permission.  The  power  of  the  railroad  com- 
pany under  the  gmnt  was  exhausted  by  the  building  of  the 
overhead  crossing  that  was  authorized ;  and  nothing  more  can 
be  done  without  a  new  application  from  the  company,  and  a  new 
grant  by  the  city.  The  company  has  no  right  of  way  in  the 
streets  outside  the  terms  of  the  grant  by  virtue  of  which  it 
enters,  and  what  was  done  by  the  engineei-s  in  marking  au 
exterior  line  for  the  right  of  way  at  this  point  was  done  with- 
out any  lawful  authority,  and  had  no  effect  upon  the  rights  of 
the  plaintiff.  It  was  a  trespass  ignorantly  or  lawlessly  com- 
mitted on  the  lot  owner  for  which  an  action  of  trespass  was  the 
appropriate  remedy.  We  had  this  precise  question  before  us 
in  the  recent  case  of  Pennsylvania  Schuylkill  Valley  Railroad 
Co.  V.  Philadelphia  and  Reading  Railroad  Co.,  157  Pa.  42.  A 
grant  had  been  made  to  one  railroad  company  to  pass  along 
certain  streets  in  the  city  of  Reading.  This  gmnt  was  found 
in  the  act  of  assembly  incorporating  the  railroad,  and  had  also 
been  formally  given  by  the  city.  Subsequently  the  city  g^ve 
to  another  company  the  right  to  pass  along  the  same  streets. 
It  was  objected  that  the  first  grant  was  exclusive,  as  the  right 
of  way  of  sixty  feet  covered  the  entire  surface  of  the  streets. 
But  we  held  that  in  all  cases  where  the  grant  to  a  railroad  com- 
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pany  is  not  in  express  words  a  grant  of  an  exclusive  use  in  a 
street,  it  must  be  construed  as  a  gi*ant  of  so  much  only  as  is 
i-easonably  necessary  for  the  purpose  of  passage.  Our  brother 
Dean  stated  the  inile  very  clearly  in  that  case  and  we  can  do 
no  better  than  to  repeat  his  words.  He  said  "  There  can  be  no 
constructive  appropiiation  of  the  whole  of  a  public  street,  under 
a  right  of  passage,  that  will  be  effectual  to  bar  the  right  of  the 
public  to  the  part  not  in  actual  use  for  the  pui'pose  granted." 
This  was  merely  a  pi-actical  application  to  the  facts  of  that  case 
of  the  rule,  formulated  as  early  as  Commonwealth  v.  Erie  and 
North  East  Ry.  Co.,  27  Pa.  339,  that '"  the  powei-s  of  a  coipora- 
tion  must  be  given  in  plain  words  or  by  necessaiy  implication," 
and  that  poweiB  not  so  given  are  withheld.  It  follows  from 
what  has  been  said  that  the  defendant  company  has  no  right  of 
way  over  the  intersection  of  Washington  avenue  aad  New 
street  except  that  which  it  actually  occupies  with  its  overhead 
sti-ucture. 

It  has  no  further  right  in  the  streets,  and  no  right  at  all  on 
the  plaintiff's  lands.  The  plaintiff  having  suffered  from  no  entry 
upon  his  premises  has  no  claim  on  the  defendant  in  this  form 
of  proceeding ;  but  must  depend  on  his  action  to  recover  dam- 
ages for  the  additional  servitude  which  the  overhanging  of  so 
much  of  the  highway  as  would  upon  its  vacation  belong  to  him 
imposes.  This  subject  was  sufficiently  discussed  in  Jones  v. 
Erie  and  Wyoming  Valley  Ry.  Company,  151  Pa.  80,  and  it  is 
not  necessarily  involved  in  this  case. 

The  judgment  is  affirmed. 
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Patrick  Connerton,  Appellant,  v.  The  President,  Mana-  .^IZ -^^i 

gers  and   Company  of   the   Delaware   and   Hudson 
Canal  Co. 

Contributory  negligence— Rebuttal  of  presumption  that  deceased  stopped, 
looked  and  listened. 

The  presumption  that  the  decedent  who  was  killed  at  a  railroad  cross- 
ing, stopped,  looked  and  listened  at  a  proper  place  before  crossing,  is 
rebutted  by  the  fact  that  there  was  ample  opportunity  to  see  and  hear  an 
approaching  train  from  points  along  the  i*oad  which  the  decedent  must 
have  passed. 
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Where,  therefore,  the  evidence  showed  that  cars  standing  upon  a  switch 
obstructed  the  view  of  the  approaching  train,  but  that  before  the  obstruc- 
tion came  into  the  line  of  vision  the  decedent  had  an  opportunity,  at  a 
distance  of  about  fifty  feet  from  the  tracks,  to  see  the  track  for  about  one 
thousand  feet,  and  that  at  some  twenty  or  twenty-five  feet  from  the  tracks 
the  obstruction  was  again  out  of  the  line  of  vision,  and  the  tracks  were 
plainly  visible  for  one  thousand  feet  to  and  over  the  crossing,  the  legal 
presumption  that  the  decedent  stopped,  looked  and  listened  is  rebutted, 
and  a  compulsory  nonsuit  was  properly  entered. 

Argued  Feb.  26, 1895.  Appeal,  No.  81,  July,  T.,  1894,  by 
plaintiflf,  from  refusal  of  C.  P.  of  Lackawanna  Co.,  Sept.  T., 
1891,  No.  800,  to  take  off  a  compulsory  nonsuit.  Before  Ster- 
RETT,  C.  J.,  Green,  Williams,  McCoLLUMand  Mitchell,  J  J. 
Affirmed. 

Trespass  for  death  of  daughter  from  alleged  negligence  of 
defendant. 

Tiie  mateiial  facts  appear  from  the  opinion  of  the  Supreme 

Court. 

S.  B.  Price  (P.  TT.  Stokes  with  him),  for  appellant. — Where 
there  is  no  evidence  as  to  whether  the  person  killed  stopped, 
looked  and  listened  it  is  presumed  he  did :  Sebum  v.  Pa.  R.  R. 
Co.,  107  Ph.  8 ;  Pa.  R.  R.  Co.  v.  Weber,  72  Pa.  27 ;  and  also 
76  Pa.  168 ;  1  Weimer  on  Railroads,  pp.  654  and  645 ;  Patter- 
son Ry.  Accident  Law,  sec.  182 ;  Pa.  R.  R.  Co.  v.  Fortney,  90 
Pa.  323. 

The  evidence  shows  that  the  view  of  a  train  approaching  from 
the  noi-th  was  obstructed,  or  might  have  been  obstructed  by 
the  cars  on  the  switch.  From  the  place  where  the  plaintiff's 
daughter  was  approaching  the  tmck  the  tmck  cui-ved  westward ; 
a  person  thus  placed  in  sudden  danger  might  easily,  from  the 
appearance  of  the  headlight  of  the  approaching  ti*ain,  have  sup- 
posed she  was  on  the  tmck.  Hence  if  the  plaintiff's  daughter 
stopped,  looked  and  listened  where  the  view  was  obstructed,  and 
then  started  onward,  she  was  not  guilty  of  negligence.  If,  on 
the  other  hand,  she  saw  the  train  approaching  at  a  point  twenty 
feet  from  the  track,  the  circumstances  were  such  that  she  might 
very  properly  have  thought  that  she  was  on  the  track  or  within 
a  few  feet  of  it.  In  such  case  CanoU  v.  Pa.  R.  R.  Co.,  12  W. 
N.  C.  348,  is  inapplicable.  In  any  event  the  facts  relied  upon 
to  establish  contributory  negligence  are  doubtful. 
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The  case  was  properly  submitted  to  the  jury :  Pa.  R.  R.  Co. 
V.  Fortney,  90  Pa.  823 ;  Pa.  R.  R.  Co.  v.  Werner,  89  Pa.  59  ; 
Gerety  v.  P.  W.  &  B.  R.  R.  Co.,  81  Pa.  274;  4  Am.  &  Eng. 
Ency.  of  Law,  48 ;  Smith  v.  B.  &  O.  R.  R.  Co.,  168  Pa.  82 ; 
Whitman  v.  Pa.  R.  R.  Co.,  166  Pa.  176 ;  McGill  v.  Ry.  Co., 
152  Pa.  831;  Keng  v.  B.  &  O.  R.  R.  Co.,  160  Pa.  644;  Hoff- 
raeister  v.  Pa.  R.  R.  Co.,  160  Pa.  568 ;  Pa.  R.  R.  Co.  v.  Ogier, 
35  Pa.  60. 

W.  H.  Jessup  and  H.  JS.  Hand  with  him,  for  appellee. — The 
presumption  that  a  deceased  person  stopped,  looked  and  listen- 
ed must  also  be  coupled  with  the  presumption  that  she  stopped 
whei'e  she  could  look  up  the  track,  and  if  there  were  cars  at  the 
lower  end  of  the  switch,  that  she  looked  after  she  passed  those 
cai-s  and  was  within  twenty  feet  of  the  north-bound  track.  Such 
being  the  case,  plaintiff's  daughter  was  in  no  position  of  danger 
until  after  she  had  gone*  upon  the  tracks,  and  before  she  could 
get  within  six  feet  of  the  north-bound  ti*ack  the  tmin  on  the 
south-bound  track  was  plainly  visible.  This  brings  the  case 
within  Carroll  v.  R.  R.  Co.,  12  W.  N.  C.  848 ;  Moore  v.  P.  & 
W.  R.  R.  Co.,  108  Pa.  349;  Bell  v.  R.  R.  Co.,  122  Pa.  58; 
Marland  v.  R.  R.  Co.,  123  Pa.  487 ;  Bacon  v.  R.  R.  Co.,  143 
Pa.  14 ;  Smith  v.  P.  &  R.  R.  R.  Co.,  160  Pa.  117 ;  Pa.  R.  R. 
V.  Mooney,  126  Pa.  244 ;  Derk  v.  Northern  C.  Ry.  Co.,  164  Pa. 
243;  Myers  v.  B.  &  O.  R.  R.  Co.,  150  Pa.  386. 

Opinion  by  Me.  Justiob  WiLLiA3fs,  July  18, 1895 : 
In  an  action  to  recover  damages  for  an  injury  alleged  to  be 
due  to  the  aegligence  of  the  defendant  the  evidence  submitted 
to  the  jury  should  be  such  as  will  fairly  support  two  conclusions 
of  fact.  First,  that  the  defendant  was  guilty  of  the  negligence 
charged.  Second,  that  the  plaintiff  was  not  guilty  of  contrib- 
utory negligence.  In  cases  where  the  injury  complained  of 
results  in  the  death  of  the  injured  person  the  law  presumes 
that  such  person  exercised  the  measure  of  care  that  it  was  his 
duty  to  exercise.  The  presumption  is  prima  facie  only  and 
may  be  rebutted  by  proof  of  the  acts  of  the  injured  person  or 
of  the  circumstances  surrounding  the  accident.  In  the  case 
now  before  us  a  father  sues  to  recover  for  the  death  of  his 
daughter  who  was  of  full  age  but  who  still  continued  a  mem- 
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bar  of  his  family  and  contributed  to  its  support.  She  was  killed 
at  a  railway  crossing  in  the  city  of  Scranton  by  a  passing  tmin. 
She  was  thoroughly  familiar  with  the  locality,  having  crossed  it 
daily  for  several  years.  The  accident  occurred  at  a  little  after 
nine  o'clock  in  the  evening  as  she  was  returning  from  her  daily 
employment  to  her  father's  house,  and  the  circumstances  under 
which  it  occurred  were  fully  disclosed  in  the  evidence.  The  evi- 
dence to  show  the  negligence  of  the  defendant  was  suflBcient  to 
submit  to  the  jury.  It  showed  the  crossing  to  be  a  public  one, 
that  the  gates  in  use  during  the  day  were  left  open  after  six 
o'clock  in  the  evening,  that  no  watchman  was  at  the  crossing, 
and  that  no  signal  was  given  by  bell  or  whistle  by  the  approach- 
ing train.  But  the  evidence  of  the  plaintiff  did  not  stop  here. 
On  the  other  hand  it  disclosed  the  fact  that  one  approaching 
the  crossing  from  the  place  of  business  of  Kate  Connerton  had 
ample  opportunity  to  see  and  hear  an  approaching  ti-ain  coming 
from  the  direction  of  the  train  which' caused  the  injury.  At 
one  point  cars  standing  upon  a  switch  obstructed  the  view 
seriously,  but  before  these  came  into  the  line  of  vision  at  a  dis- 
tance of  about  fifty  feet  from  the  tracks  the  view  was  unob- 
structed for  about  one  thousand  feet  At  some  twenty  or 
twenty-five  feet  from  the  tracks  the  obstruction  was  again  out 
of  the  line  of  vision  and  the  tracks  plainly  visible  for  one  thou- 
sand feet  along  the  whole  distance  to  and  over  the  crossing. 
If  at  any  point  after  passing  the  obstruction  she  had  stopped, 
looked  and  listened,  the  approaching  train,  which  was  very  near, 
must  have  been  heard  and  seen.  It  was  coming  with  a  blazing 
headlight  straight  toward  the  crossing.  She  stepped  upon  the 
track  just  in  front  of  it  and  was  instantly  killed.  These  cir- 
cumstances rebut  the  legal  presumption  that  the  deceased 
stopped,  looked  and  listened  at  a  proper  place.  They  furnish 
ground  for  the  belief  that  she  did  not  stop,  look  or  listen,  but 
that  in  negligent  disregard  of  her  duty  to  herself  she  placed 
hei-self  in  a  peril  that  she  might  readily  have  avoided.  How 
could  the  plaintiff  recover  in  the  face  of  these  proofs  ?  The 
contributoiy  negligence  appeared  in  the  plaintiff's  case.  The 
evidence  would  not  support  the  second  finding  of  fact  necessary 
to  a  recovery,  viz :  that  the  injured  person  was  not  guilty  of 
contributory  negligence.  For  this  reason  the  learned  judge  of 
the  court  below  was  right  in  withdrawing  it  from  the  jury  and  in 
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directing  a  compulsory  nonsuit.  Myera  v.  The  Bait,  and  Ohio 
Railroad  Company,  150  Pa.  886 ;  Penna.  Railroad  Company  v. 
Mooney,  126  Pa.  244.  The  facts  do  not  seem  to  be  in  any 
doubt  The  ti-ain  was  approaching.  It  could  have  been  seen 
and  heard  by  any  one  who  would  have  looked  or  listened. 
The  deceased  walked  rapidly  into  its  way.  She  evidently  did 
not  know  of  its  presence,  and  she  did  not  know  because  she  did 
not  exercise  the  care  which  the  law  requires. 
The  judgment  is  affirmed. 


Delaware  and  Hudson  Canal  Company,  Appellant,  v. 
Augusta  G.  Genet. 

Acl  of  June  10,  1893 —Construction — Petition  and  answer— Issue — Coal 
lease. 

Under  the  second  section  of  the  act  of  June  10,  1893,  P.  L.  415,  entitled 
••  An  act  to  provide  for  the  quieting  of  titles  to  land,"  the  facts  required  to 
be  set  forth  in  the  petition,  and  found  by  the  court  to  be  true,  are  the 
petitioner's  possession  and  the  advei*sary's  denial  of  his  title.  When  these 
appear  the  issue  is  to  be  awarded,  and  if  it  turns  out  at  the  trial  that  the 
dispute  is  not  over  the  facts,  but  over  the  law  aiising  from  them,  this  will 
not  affect  tlie  remedy,  but,  the  right  to  the  issue  having  been  shown  by  the 
possession  and  the  denial  of  title,  the  issue  will  go  on  to  trial,  and  the  judge 
will  direct  a  vei-dict  on  the  law  as  in  other  cases. 

Where  the  claim,  however,  is  not  to  the  land  or  its  possession,  but  only 
to  a  part  of  the  product,  as  e.  g.  coal,  after  it  has  been  severed  and  be- 
comes personalty,  or  to  the  duty  to  account  and  pay  royalties  for  coal  after 
it  shall  have  been  mined,  the  act  does  not  apply,  and  the  issue  in  such 
case  will  be  refused. 


169 
e204 
204_ 
169 
210 
169 
213 


343 
>309 
^20 

343 
1126 

343 

>205 


169 
219 


343 


Argued  Feb.  26, 1895.  Appeal,  No.  161,  July  T.,  1894,  by 
petitioner  from  the  order  of  C.  P.  of  Lackawanna  Co.,  Sept.  T., 
1893,  No.  827,  refusing  an  issue  prayed  for  under  the  second 
section  of  the  act  of  June  10, 1893.  Before  Sterrett,  C.  J., 
Grbbn,  Williams,  McCollum  and  Mitchell,  J  J.    Affirmed. 

Petition  for  an  issue  under  the  second  section  of  the  act  of 
June  10, 1893,  P.  L.  415.    Before  Edwards,  J. 

The  facts  suflSciently  appear  from  the  following  opinion  of  the 
court,  refusing  an  issue. 
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"  The  proceedings  in  this  case  are  under  the  act  of  June  10, 
1893,  P.  L.  416,  entitled.  An  act  to  provide  for  the  quieting  of 
titles  to  land,  the  second  section  of  which  provides,  inter  alia, 
as  follows : 

" '  When  any  person  or  persons,  natural  or  artificial,  shall  be 
in  possession  of  any  lands  or  tenements  in  this  commonwealth, 
claiming  to  hold  or  own  possession  of  the  same  by  any  right  or 
title  whatsoever,  which  right  or  title  or  right  of  possession  shall 
be  disputed  or  denied  by  any  person  or  persons  as  aforesaid,  it 
shall  be  lawful  for  any  such  person  to  apply  by  bill  or  petition 
to  the  court  of  common  pleas  of  the  county  where  such  land  is 
situate,  setting  forth  the  facts  of  such  claim  of  title  and  right 
of  possession  and  the  denial  thereof  by  the  person  or  pei'sons 
therein  named,  and  thereupon  the  said  court  shall  grant  a  rule 
upon  such  person  or  pensons,  so  denying  such  right,  title  or 
right  of  possession,  to  appear  at  a  time  therein  named,  and  show 
cause  why  an  issue  shall  not  be  framed  in  said  court,  between 
the  parties,  to  settle  and  determine  their  respective  rights  and 
title  in  and  to  said  land. 

" '  And,  if  upon  the  hearing  of  such  rule,  it  shall  appear  to 
the  court  that  the  facts  set  forth  in  such  petition  are  true,  it 
shall  be  the  duty  of  the  court  thereupon  to  frame  an  issue  of 
such  forms  as  the  court  shall  deem  proper  between  the  respec- 
tive parties,  to  settle  and  determine  the  right  and  title  of  the 
respective  parties  to  said  land,  and  the  verdict  of  the  jury  in  such 
issue  shall  have  the  same  force  and  effect  upon  the  right  and 
title  and  right  of  possession  of  the  respective  parties  in  and  to 
said  land  as  a  verdict  in  ejectment  upon  an  equitable  title.' 

"  The  plaintiff  alleges  that  on  March  28, 1864,  the  defendant 
executed  and  delivered  to  the  plaintiff  a  lease  of  all  the  coal 
under  a  certain  tract  of  land  in  Lackawanna  county ;  that  this 
lease  was  a  conveyance  in  fee  of  the  coal  under  said  tract  to 
the  plaintiff,  its  succes80i*s  and  assigns;  that  the  plaintiff  en- 
tered upon  said  tract  and  took  possession  of  the  coal,  by  mining 
and  removing  the  same,  claiming  to  hold  the  said  coal  in  fee  by 
virtue  of  said  lease,  and  that  it  is  still  in  possession  under  this 
lease;  that  the  defendant,  from  time  to  time,  has  asserted  and 
claimed  and  now  asserts  and  claims  title  to  said  coal  to  be  in 
heraelf,  notwithstanding  the  execution  and  delivery  by  her  of 
the  lease  of  March  28,  1864,  and  that  she  denies  that  the  said 
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lease  was  a  valid  and  effectual  deed  of  conveyance  of  all  the 
coal  aforesaid  to  the  plaintiff. 

^^  The  defendant,  in  her  answer,  admits  the  execution  and 
delivery  of  the  instrument  or  lease  of  March  28,  1864,  but 
asserts  that  it  is  not  a  deed  of  conveyance  in  fee  of  all  the  coal 
under  said  tract  of  land ;  that  it  is  a  conditional  contract  under 
which  the  plaintiff  has  certain  rights  and  privileges,  and  the 
defendant  admits  that  the  plaintiff  is  in  the  full  enjoyment  of 
whatever  title  and  possession  it  is  entitled  to  in  law  by  virtue 
of  the  said  contract  or  lease. 

^^  It  is  apparent  that  the  dispute  between  the  parties  in  this 
case  is  purely  one  of  law.  It  involves  the  construction  of  the 
lease  or  contract  of  March  28, 1864.  The  plaintiff  claims  a  con- 
veyance in  fee  of  all  the  coal  under  a  certain  tract  of  laud ;  the 
defendant  denies  this  claim.  Both  parties  base  their  contention 
upon  the  same  instrument  of  writing.  There  is  no  dispute  as 
to  the  execution  or  validity  of  this  instrument  It  is  admitted 
by  the  defendant.  The  plaintiff  is  in  possession  under  it.  The 
construction  of  the  contract  or  lease  between  these  parties  must 
necessarily  be  determined  by  the  coui*t.  There  are  no  questions 
of  fact  to  be  settled  by  a  jury.  And  in  the  absence  of  any  dis- 
pute as  to  facts  there  can  be  no  issue  framed  requiring  the  inter- 
vention or  assistance  of  a  jury. 

'*  Now,  May  21, 1894,  the  rule  granted  in  the  above  case  is 
discharged  and  an  issue  refused." 

Hrror  assigned  was  refusal  of  the  issue  prayed  for. 

TT.  -ff.  Jessup^  Horace  U.  Hand  and  TF.  H.  Jessup^  Jr,^  with 
him,  for  appellant. — The  mere  fact  that  the  facts  are  admitted 
does  not  oust  the  jurisdiction  of  the  court ;  it  simply  imposes 
upon  the  court  the  duty  of  directing  the  jury  what  verdict  to 
render. 

The  act  of  June  10,  1893,  is  constitutional,  and  is  not  in 
conflict  with  article  1,  section  7,  of  the  bill  of  rights,  which  pro- 
vides that  trial  by  jury  shall  be  as  heretofore,  and  the  right 
thereof  remain  inviolate.  It  is  the  province  of  a  jury  to  deter- 
mine facts,  and  not  the  law  applicable  thereto  :  Munn  v.  Mayor 
of  Pittsburg,  40  Pa.  864-871. 

The  legislature  cannot  confer  upon  courts  of  equity  the  power 
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to  determine  legal  rights  without  a  juiy :  North  Penna.  Coal 
Co.  V.  Snowden,  42  Pa.  488;  Norris'  App.,  64  Pa.  275;  Dun- 
can V.  Iron  Works,  136  Pa.  478 ;  Washburn's  App.,  105  Pa. 
480 ;  Ferguson's  App.,  117  Pa.  426,  and  Jennings  Bros.  &  Co. 
V.  Beale,  158  Pa.  283,  merely  hold  that  when  the  facts  are  ad- 
mitted by  the  pleadings  an  equity  based  thereon  may  be  ascer- 
tained and  a  decree  made. 

The  lease  was  in  effect  a  conveyance  of  realtj",  and  not 
merely  a  conditional  executory  agreement :  Lance  v.  Lehigh  & 
Wilkes-Barre  Coal  Co.,  163  Pa  84;  Caldwell  v.  Fulton,  31  Pa. 
475 ;  Lillibridge  v.  Coal  Co.,  143  Pa.  293 ;  Pluramer  v.  Coal 
&  Iron  Co.,  160  Pa.  483 ;  Hope's  App.,  33  Pittsb.  L.  J.  270 ; 
8.  C,  29  W.  N.  C.  365 ;  Sandei-son  v.  City,  105  Pa.  469 ;  Kings- 
ley  V.  Hillside  Coal  &  Iron  Co.,  144  Pa.  613;  Montooth  v. 
Gamble,  123  Pa.  240  ;  Railroad  Co.  v.  Sanderson,  109  Pa.  583 ; 
Harlan  v.  Lehigh  Coal  &  Nav.  Co.,  35  Pa.  287 ;  Kingsley  v. 
Coal  &  I.  Co.,  144  Pa.  613 ;  Fairchild  v.  Dunbar  Furnace  Co., 
128  Pa.  485 ;  Caldwell  v.  Copeland,  37  Pa.  427 ;  Scranton  v. 
Phillips,  94  Pa.  15 ;  Timlin  v.  Brown  et  al.,  158  Pa.  606 ;  Miles 
V.  D.  &  H.  C.  Co.,  140  Pa.  623 ;  Woodward  v.  D.  L.  &  W.  R. 
R.  Co.,  121  Pa.  344 ;  Fairchild  v.  Fairchild,  7  Cent.  Rep.  873; 
Genet  v.  D.  &  H.  C.  Co.,  136  N.  Y.  598. 

Title  to  the  coal  is  disputed  by  the  defendant.  Petitionei-s 
are  in  possession  and  cannot  bring  ejectment.  The  act  provides 
the  only  remedy  for  them. 

Everett  Warren  (of  the  firm  of  WUlard^  Warren  ^  JSnapp^^ 
for  appellee. — The  only  question  between  the  parties  is  one  of 
law  in  regard  to  the  proper  construction  of  the  lease.  Hence 
the  case  does  not  fall  within  the  act,  which  only  contemplates 
issues  of  fact. 

The  petitioner's  rights  under  the  lease  or  agreement  are 
limited  to  mining,  removing  and  separating  coal  from  slate,  bone 
and  culm,  and  hence  concern  pei-sonal  property  and  not  land. 
The  case  therefore  is  not  within  the  provisions  of  the  act  of 
June  10,  1893 :  Genet  v.  Del.  &  Hud.  Canal  Co.,  136  N.  Y. 
593 ;  2  Sharswood's  Blackstone,  232 ;  Douglass  v.  Shumway, 
13  Gi-ay,  498 ;  Claflin  v.  Carpenter,  4  Metcalf,  580 ;  Smith 
V.  Surman,  9  Barn.  &  Cress.  561 ;  Marshall  v.  Green,  1  Law 
Rep.  C.  P.  Div.  35 ;  Sugden  on  Vendoi-s,  Perkins'  ed.  note  n^ 
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125,  126;  Union  Petroleum  Co.  v.  Bliven  Petroleum  Co.,  72 
Pa.  178 ;  Sanderson  v.  Scmnton,  105  Pa.  469. 

Opinion  by  Mr.  Justice  Mitchell,  July  18, 1895. 

We  are  unable  to  concur  in  the  view  of  the  court  below  that 
the  petition  should  be  dismissed  because  there  are  no  facts  in 
dispute,  and  the  controversy  between  the  parties  is  one  of  law 
only,  on  the  construction  of  the  contmct  of  1864.  The  act  of 
June  10, 1893,  P.  L.  415,  is  entitled  "  An  act  to  provide  for  the 
quieting  of  titles  to  land,"  and  the  second  section,  with  which 
we  are  concerned,  was  intended  to  give  a  party  in  possession 
the  right  and  the  opportunity  to  institute  a  proceeding  to  test 
his  title  as  against  an  adverae  claimant.  At  common  law  the 
adversaiy  might  lie  by,  concealed  or  quiet,  and  choose  his  own 
time  for  the  contest,  subject  only  to  the  risk  that  the  statute  of 
limitations  might  shut  him  out.  The  party  in  possession  could 
do  nothing  but  await  the  attack.  Equity  came  to  his  aid  by 
bills  to  perpetuate  testimony,  to  quiet  title,  etc.,  but  this  assist- 
ance was  limited  and  not  always  adequate.  In  this  state  the 
act  of  May  1,  1881,  P.  L.  24,  gave  the  part}"  in  possession  the 
further  right,  as  against  an  advei-sary  who  had  once  asserted 
his  claim  in  an  ejectment,  to  rule  him  to  bring  his  further 
action,  or  be  barred.  The  act  of  1893  is  another  step  in  the 
same  direction.  The  party  in  possession  is  no  longer  bound  to 
await  the  attack,  but  may  act  on  the  offensive  and  bring  on  the 
battle  at  once.  The  proceeding  under  the  act  is  by  petition 
setting  forth  the  facts  of  such  claim  and  right  of  possession, 
and  the  denial  thereof,  and  if  the  court  is  satisfied  that  the 
facts  set  forth  are  true,  it  shall  award  an  issue,  and  the  verdict 
thereon  shall  have  the  force  and  effect  of  a  verdict  in  ejectment 
on  an  equitable  title.  But  this  does  not  mean  that  disputed 
facts  to  be  passed  on  by  a  jury,  are  essential  to  the  remedy. 
What  the  party  in  possession  needs,  and  what  the  act  gives  him, 
is  the  right  to  a  present  adjudication  of  his  title  but  not  neces- 
sarily by  a  verdict  on  conflicting  evidence.  The  facts  required 
to  be  set  forth  in  the  petition  and  found  by  the  court  to  be  true, 
are  the  facts  of  petitioner's  possession  and  the  adversary's  denial 
of  his  title.  When  these  appear,  the  issue  is  to  be  awarded, 
and  if  it  should  turn  out  at  the  trial  that  the  dispute  was  not 
over  facts,  but  over  the  law  resulting  fi*om  them,  this  would 
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not  affect  the  remedy  any  more  than  it  would  affect  an  equit- 
able ejectment.  The  right  to  the  issue  having  been  shown  by 
the  possession  and  the  denial  of  title,  the  issue  goes  on  to  trial 
on  the  facts  and  the  law  as  in  other  cases. 

The  petition  in  the  present  case  showed  possession,  under 
claim  of  title,  and  asserted,  though  in  very  vague  and  general 
terras,  a  denial  of  the  title  by  the  appellee.  Prima  facie  it  came 
up  to  the  requirements  of  the  statute,  and  had  the  answer  dis- 
puted the  right  of  possession,  by  denying  the  validity  of  the 
lease,  or  in  any  other  manner,  or  had  it  set  up  any  adverse  title 
which  the  appellee  could  have  asserted  by  ejectment,  the  right 
to  an  issue  would  have  been  complete. 

But  the  answer  raised  no  such  controversy.  It  distinctly 
admitted  the  execution  of  the  lease  or  contract  on  which  appel- 
lant based  its  possession,  and  disclaimed  explicitly  any  dispute 
or  denial  of  the  appellant's  lawful  rights  thereunder.  It  then 
went  on  to  state  appellee's  view  of  such  rights,  so  far  as  re- 
garded the  coal  which  appellant  was  to  own  and  pay  for,  and 
other  coal  which  it  asserted  was  not  to  pass  to  appellant  bub  to 
remain  the  property  of  appellee,  but  which  appellant  had  used 
without  accounting  for.  That  coal  in  situ  is  land,  and  that  a 
lease  of  the  entire  body  of  coal  in  a  tract  with  unlimited  i-ight 
of  mining,  etc.,  has  been  treated  in  our  decisions  as  a  sale  of 
the  coal  as  land,  as  elaborately  argued  by  appellant,  may  be 
freely  conceded,  though  the  cases  are  verj*^  far  from  holding 
that  all  grants  of  mining  rights  to  coal,  even  when  unlimited,  are 
necessarily  and  for  all  purposes  to  be  considered  sales  of  the  land. 
But  there  was  no  dispute  about  this ;  the  lease  was  admitted ; 
the  right  of  possession,  and  the  right  to  mine  the  whole  of  the 
coal  were  not  denied ;  there  was  no  question  of  petitioner's 
title  to  the  land.  What  was  disputed  was  the  petitioner's  duty 
to  account  and  pay  royalty  for  a  part  of  the  coal,  after  it 
had  been  mined,  and  appellee's  right  to  other  parts  of  the  coal, 
also  after  it  had  been  mined.  There  was  no  claim  to  the  land 
or  to  its  possession,  but  to  a  part  of  the  product  after  it  had 
been  severed  and  become  personalty.  It  was  as  if  a  lessee  farm- 
ing on  shares,  had  ruled  his  lessor  to  come  into  court  and  try 
a  question  of  the  division  of  the  gathered  crops.  The  answer 
of  appellee  set  up  no  right  which  could  have  been  asserted  in 
ejectment,  or  which  was  within  the  class  of  adverse  claims  the 


Digitized  by 


Google 


CANAL  CO.,  Appellant,  v.  GENET.  849 

1895.]  Opinion  of  the  Court. 

statute  was  intended  to  cover ;  nothing  which  could  not  have 
been  asserted  in  a  personal  action  for  the  sever'ed  coal,  or  for 
its  value  if  it  had  been  wrongfully  sold  by  the  appellant.  The 
case  was  not  within  the  statute,  and  the  learned  judge  was 
right  in  refusing  the  issue. 
Order  affiimed 
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Edward  F.  Boyle,  John  D.  Boyle  and  James  F.  Boyle,  ;_2i6 
trading  as  John  D.  Boyle's  Sons,  v.  The  Hamburg- 
Bremen  Fire  Insurance  Company,  Appellant. 

Oonstntction  of  fire  policy— Proof  of  loss — Collective  items  in  inventory. 
Under  a  clause  in  a  fire  policy  which  requires  the  insured  to  make  and 
present,  with  the  proofs  of  loss,  a  complete  inventory  of  damaged  goods, 
stating  the  quantity  and  cost  of  each  article  and  the  amount  claimed  there- 
on, ^n  inventory,  otherwise  sufficiently  specific,  is  not  invalidated  by  the 
^lot  tHat  it  contains  items  of  a  collective  character,  such  as  a  **  lot  of  goods 
^1    a-   show  window,"  *•  contents  of  a  small  show  case,"**  lot  of  shirt 
bosoms,  handkerchiefs,  fly  netting,"  etc. 

*  *  "X^his  stipulation  is  not  to  be  construed  most  sti*ictly  against  the  in- 
8ui-ec3  -  Its  object  is  to  secure  a  full  statement  of  the  loss,  he  (the  plaintiff) 
cla-iiins,  so  that  the  company  may  have  notice  and  necessary  opportunity  to 
test  its  con^ectness.  Substantial  performance  is  enough."  Per  Mr.  Jus- 
tice l^VnuAMS. 

^^o^'^^atruction  of  policy — Ascertainment  of  loss— Appraisement, 
^^^^ere  one  clause  in  a  fire  policy  provides  that  in  case  of  loss  an  estimate 
shall  \^  made  by  the  insured  and  the  company,  and  another  clause  pro- 
viaes  that  in  case  they  differ  the  subject  is  to  be  referred  to  appraisers 
selected  as  therein  provided,  the  remedies  are  successive,  and  neither  party 
^^  ii^  sist  upon  the  second  who  has  not  shown  himself  willing  and  ready  to 
entet  vipon  the  first:  Snodgrass  v.  Gavit,  2S  Pa.  211.  followed. 

Hence,  where  the  defendant  company,  upon  receiving  plaintiffs'  proofs, 

^^^^lat  making  any  effort  to  come  to  an  agi'eement  with  him  as  to  the 

^ouxitof  his  loss,  gave  notice  that  a  difference  had  arisen,  and  demanded 

appointment  of  appmisers  in  the  firat  instance,  Held^  that  the  position 

wa^  Unwarranted,  and  the  plaintiffs  could  at  once  resort  to  an  action. 

-^x-gued  Feb.  28,  1895.  Appeal,  No.  154,  Jan.  T.,  1895,  by 
^*^ Aidant,  from  judgment  of  C.  P.  Lackawanna  Co.,  April  T., 
^^2,  No.  619.  Before  Sterrett,  C.  J.,  Green,  Williams, 
^^C^OLLUM  and  Mitchell,  JJ.     AflBrmed. 
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Assumpsit  on  fii'e  insurance  policy  for  damage  to  personal 
property.     Before  Edwards,  J. 

The  material  facts  in  this  case  appear  in  the  portion  of  the 
charge  of  the  court  which  is  quoted,  and  in  the  opinion  of  the 
Supreme  Court. 

At  the  trial,  E.  F.  Boyle,  one  of  the  plaintifiEs,  l)eing  called 
as  a  witness,  counsel  for  plaintiff  asked  him:  "Q.  What  dam- 
age did  you  sustain  upon  tlie  dry  goods,  if  any?" 

By  Judge  Jessup :  "  Counsel  for  the  defendant  objects  to 
the  question  that  if  any  article  of  diy  goods  was  injured  he  is 
entitled  to  state  what  article  it  was,  and  what  was  the  injury 
to  that  article,  the  contmct  of  insurance  requires  that.  And 
we  object  also  to  any  evidence  being  given  with  reference  to 
any  loss  by  fire  until  the  plaintiffs  shall  have  shown  that  they 
are  entitled  by  the  terms  of  the  contract  to  make  any  proof  in 
a  court  of  justice  of  the  amount  of  loss  or  damage  under  the 
contract." 

By  the  Court:  "Your  objection.  Judge  Jessup,  is  to  •the 
order  in  which  the  counsel  is  trying  the  case.  Of  course,  after 
he  proves  what  he  proposes  to  prove  now,  if  he  fails  to  show 
that  he  has  complied  with  the  preliminary  conditions  in  the 
contract,  of  coui-se  the  case  cannot  go  to  the  jury.  I  shall  over- 
rule your  objection."  Exception  noted  for  plaintiff,  at  whose 
request  a  bill  is  sealed. 

"  A.  Thirty-three  and  one  third  per  cent. 

" Q.  What  did  it  amount  to?     A.  A  little  over  |2,000."  [5] 

Counsel  for  plaintiffs  offered  in  evidence,  10th  of  December, 
1891,  what  are  known  as  proofs  of  loss. 

The  witness,  E.  F.  Boyle,  testified: 

**  Q.  Do  you  know  when  these  were  sent  ?  A.  Middle  of 
December,  I  think." 

Counsel  for  defendant  objects  to  the  proofs  of  loss. 

By  the  Court :  "  Is  the  receipt  of  them  by  the  company  ad- 
mitted ? 

By  Mr.  Jessup :  "  Yes ;  we  received  them,  but  what  we  ob- 
ject to  is  this,  that  they  are  not  such  proofs  as  are  called  for  by 
the  contract  of  insurance." 

By  the  Court :  "  We  will  overrule  the  objection  to  the  proofs 
of  loss."  Exception  noted  for  defendant,  at  whose  request  a 
bill  is  sealed.  [6] 
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The  witness,  E.  F.  Boyle,  testified : 

By  Mr.  Willard :  "  Q.  Mr.  Boyle,  you  say  you  made  a  care- 
ful inventory  of  what  was  in  your  store  and  reduced  it  to  writ- 
ing. It  is  now  in  your  hands  in  that  paper?  A.  Yes,  sir. 
Q.  Refreshing  your  recollection  from  that  paper,  what  was  the 
amount  of  goods  in  your  store  at  the  time  of  the  fire?" 

By  Judge  Jessup :  "  Counsel  for  defendant  objects  to  the 
question.  Our  only  objection  to  that  question  is  that  witness 
cannot  be  asked  to  refresh  his  recollection  from  a  paper  which 
is  admittedl}'  incorrect,  and  thereby  from  such  a  paper  state 
what  was  the  amount  of  goods." 

By  the  Court :  "  The  objection  is  overruled."  Exceptions 
noted  for  defendant  at  whose  request  a  bill  is  sealed. 

By  Mr.  Willard :  '*  Q.  Now,  Mr.  Boyle,  answer  the  ques- 
tion? A.  Ten  thousand  six  hundred  eleven  dollars  and  sixty 
cents."  [7] 

Counsel  for  defendant  oflfered  proofs  of  loss  presented  by  the 
plaintiffs  to  the  company  for  the  sole  purpose  of  showing  that 
they  did  not  comply  with  the  provisions  in  the  contract. 

By  the  Court :  "  Proofs  of  loss  having  already  been  offered 
on  the  part  of  the  plaintiffs  and  the  coui*t  having  passed  upon 
the  sufficiency  of  the  same,  and  the  proofs  and  depositions  re- 
lating to  the  same  having  been  already  entered  on  the  record  of 
the  case,  the  objection  to  the  same  is  sustained  to  the  present 
offer.  Exception  noted  for  the  defendant  at  whose  request  a 
bill  is  sealed."  [8] 

The  defendant  being  about  to  close  his  evidence  and  it  ap- 
pearing by  the  undisputed  evidence  of  the  plaintifi>}  that  defend- 
ant requested  an  appi-aisal  of  the  amount  of  loss  by  appniisei-s 
to  be  appointed  under  the  terms  of  the  policy,  and  that  plain- 
tifis  i-efused  to  allow  the  amount  of  loss  to  be  liquidated,  coun- 
sel for  defendant  asked  court  to  strike  out  all  evidence  relating 
to  the  amount  of  loss  from  the  case,  for  the  reason  that  the  par- 
ties had  contracted  and  agreed  in  case  appraisal  is  requested 
that  the  amount  of  the  loss  shall  be  thus  settled,  and  that  that 
method  is  binding  upon  the  plaintiffs  in  this  case. 

By  the  Court :  "  Motion  is  refused."  Exception  noted  for 
defendant  at  whose  request  a  bill  is  sealed.  [9] 

The  court  charged  the  jury  in  part  as  follows : 

''Tlie  plaintiffs,  John  D.  Boyle's  sons,  who  have  brought  an 
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action  against  the  Hamburg-Bremen  Insurance  Company  of 
Hamburg,  Germany,  seek  to  recover  from  the  defendant  com- 
pany a  certain  amount  of  damages  for  loss  alleged  to  have  been 
sustained  by  them  by  reason  of  a  fire  which  occurred  in  their 
store  on  the  24th  day  of  November,  1891,  and  their  action  is 
based  upon  the  policy  which  has  been  offered  in  evidence. 

"  This  policy  is  dated  Nov.  14, 1890,  and  continued  in  force 
for  one  year  up  to  Nov.  14, 1891.  There  is  also  in  evidence  a 
renewal  of  that  policy,  bearing  the  same  date,  and  continuing 
the  insurance  in  force  for  one  year,  from  Nov.  14,  1891,  to 
Nov.  14,  1892.  This  fire,  of  course,  occurring  on  Nov.  24, 
1891,  occurred  during  the  lifetime  of  this  policy,  or  while  it 
was  in  force,  provided  you  find  certain  facts  which  shall  be 
called  to  your  attention  later. 

**  The  amount  of  this  policy  on  the  face  of  it  is  $2,500,  but  it 
is  in  evidence  that  there  was  another  policy  for  a  like  sum  on 
the  same  stock  of  goods ;  so  that  whatever  the  loss  is  that  has 
been  suffered  by  the  plaintiffs  on  account  of  that  fii-e,  provided 
you  find  that  they  are  entitled  to  recover  at  all,  they  ai*e  only 
entitled  in  this  action  and  on  this  policy  for  the  one  half  of  the 
total  loss.  The  other  insurance  is  considered  as  concurrent 
insurance,  and,  therefore,  the  company,  if  the  plaintiffs  are 
entitled  to  recover,  will  have  to  pay  one  half  of  the  damage, 
and  tliis  company,  if  the  plaintiffs  are  entitled  to  recover,  will 
have  to  pay  one  half  of  the  damage.  So  you  understand  if 
you  render  a  verdict  at  all  for  the  plaintiffs  in  this  case,  your 
verdict  will  be  for  the  one  half  of  the  total  damages  suffered  by 
the  plaintiffs. 

"  [  In  a  certain  time  after  the  fire,  after  the  24th  of  Novem- 
ber, 1891,  the  plaintiffs  sent  what  are  known  as  proofs  of  loss 
to  the  company.  The  policy  requires  them  to  do  this.  These 
proofs  of  loss  have  been  submitted  to  the  court  for  inspection, 
and  the  court  has  assumed  the  responsibility,  as  it  is  the  duty 
of  the  court,  to  pass  upon  the  sufficiency  of  the  proofs  of  loss. 
We  have  decided  that  they  ai*e  in  compliance  with  the  terms 
of  the  policy.]   [1] 

Defendant's  points,  among  others,  were  as  follows : 

"  3.  That  the  proofs  of  loss  given  in  evidence  in  this  case  by 
t1  e  plaintiffs,  and  which  were  objected  to  by  defendant  at  the 
time,  and  the  special  defects  therein  pointed  out,  were  not  a  com- 
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pliance  with  the  requirements  of  the  policy  in  this  respect,  and 
as  the  plaintiffs  have  failed  and  refused  to  furnish  any  addi- 
tional proofs  of  loss  or  to  correct  those  furnished  at  the  request 
of  the  defendants,  the  furnishing  of  the  same  being  a  condition 
precedent  to  the  right  of  the  plaintiffs  to  maintain  any  action  on 
the  policy,  plaintiffs  ai-e  not  entitled  to  recover.  Answer :  This 
point  is  refused."  [2] 

"  5.  The  policy  having  provided  '  In  the  event  of  a  disagree- 
ment as  to  the  amount  of  the  loss,  the  same  shall,  as  above 
provided,  be  ascei-tained  by  two  competent  and  disinterested 
appraisers;  the  insured  and  this  company  each  selecting  one, 
and  the  two  so  chosen  shall  then  select  a  competent  and  dis- 
interested umpire.  The  appraisers  together  shall  then  estimate 
and  appraise  the  loss,  stating  separatel}',  sound  value  and  dam- 
age, and  failing  to  agree  shall  submit  their  differences  to  the 
umpire,  and  an  awai*d  in  writing  of  any  two  shall  determine 
the  amount  of  such  loss ;  the  parties  thereto  shall  pay  the  ap- 
praisei-s  thus  selected  by  them,  and  shall  bear  equally  the  ex- 
penses of  the  appmisement  and  award.  This  company  shall  hot 
be  held  to  have  waived  any  provision  or  condition  of  this  policy 
or  any  forfeiture  thereof  by  any  requirement,  act  or  proceeding 
on  its  part  relating  to  the  appraisement  or  any  examination 
herein  provided  for,  and  the  loss  shall  not  become  payable  until 
sixty  days  after  notice,  ascertainment,  estimate  and  satisfactory 
proofs  of  loss  herein  required  have  been  received  by  the  com- 
pany, including  an  award  by  appraisers,  when  an  appraisal  has 
been  required.'  Under  this  agreement  between  the  parties  in 
the  policy  the  amount  of  loss  was  to  be  settled  and  determined 
by  appraisers,  and  the  plaintiffs  having  refused  to  join  the  de- 
fendant in  the  selection  of  an  appraiser  and  having  refused  to 
have  the  amount  of  such  loss  settled  in  the  only  way  in  which 
it  could  be  settled  under  the  policy,  the  plaintiffs  cannot  recover 
in  this  action.     Answer:  This  point  is  refused."  [3] 

6.  "  The  contract  of  insurance  between  the  parties  having  fur- 
ther provided  that  no  suit  or  action  on  this  policy  for  the  recov- 
ery of  any  claim  shall  be  sustained  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  insured  with  all  the  foregoing 
requirements,  nor  unless  commenced  within  twelve  months  next 
after  the  fire,  and  it  being  undisputed  that  the  plaintiffs  have 
Vol.  clxix — 23 
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not  fully  complied  with  the  requirements  of  the  policy,  they  are 
not  entitled  to  recover.    Answer:  This  point  is  refused."  [4] 
Verdict  and  judgment  for  plaintiffs. 

Errors  aBngned  were,  (1-4)  above  instructions ;  (&-9)  rul- 
ings on  evidence,  quoting  instructions,  bills  of  exception  and 
evidence. 

TF.  n.  Jessup^  Horace  E,  Hand  and  W.  H.  Jes^up^  Jr,^  with  him, 
for  appellants. — Plaintiffs  failed  to  comply  with  the  contract  in 
that  they  furnished  an  inventory  which  contained  items  of  a 
collective  character  to  the  extent  of  seven  tenths  of  the  loss 
claimed.  Plaintiffs  were  notified  wherein  they  had  not  com- 
plied with  the  contract,  and  were  requested  to  furnish  corrected 
proofs.  This  they  refused  to  do.  This  condition  was  binding 
upon  the  insured  unless  waived  by  the  company :  Davis  Shoe 
Co.  V.  Insurance  Co.,  138  Pa.  78 ;  Whitmore  v.  Ins.  Co.,  148 
Pa.  405;  Gould  v.  Ins.  Co.,  134  Pa.  570-587;  Welsh  v.  Assur- 
ance  Co.,  151  Pa.  607. 

Plaintiffs  \\rere  notified  that  the  company  disagreed  with  them 
as  to  the  amount  of  the  loss,  and  they  were  requested  to  appoint 
an  appraiser  as  i-equired  by  the  policy.  This  they  refused  to  do 
and  by  a  letter  from  their  counsel  notified  the  company  that 
they  revoked  the  arbiti*ation  clause.  This  clause  was  irrevoca- 
ble :  Everett  v.  London  etc.  Ins.  Co.,  142  Pa.  332 ;  Del.  &  Hud. 
Canal  Co.  v.  Penua.  Coal  Co.,  50  N.  Y.  250 ;  Seward  v.  Roches- 
ter, 109  N.  Y.  164 ;  Collins  v.  Locke,  L.  R.  4  App.  Cases,  674 ; 
Daiwson  V.  Fitzgerald,  L.  R.  1  Ex.  Div.  257,  p.  260 ;  Bmun- 
stein  V.  Ace.  Death  Ins.  Co.,  101  Eng.  C.  L.  Rep.  785  ;  Hall 
V.  Norwalk  Fire  Ins.  Co.,  57  Conn.  105 ;  Reed  v.  Washington 
Ins.  Co.,  138  Mass.  572 ;  Wolff  v.  Liverpool  &  London  &  Globe 
Ins.  Co.,  50  N.  J.  Law,  453 ;  Wood  on  Fire  Ins.,  sec.  432  ;  Ham- 
ilton V.  Liverpool  etc.  Ins.  Co.,  136  U.  S.  242 ;  Hamilton  v. 
Home  Ins.  Co.,  137  U.  S.  370 ;  Commercial  Union  Assurance 
Co.  of  London  v.  Hocking,  116  Pa.  407,  and  Mentz  v.  Arme- 
nia Fire  Ins.  Co.,  79  Pa.  475. 

E.  N.  Willard^  of  the  firm  of  WUlard,  Warren  ^  Knapp^  for 
appellees. — The  proofs  of  loss  were  sufficient:  May  on  Insur- 
ance, p.  475;  Biddle  on  Ins.  p.  101;  Richards  on  Ins.  p.  178; 
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Mason  v.  Hai'vey,  8  Exchequer  Reports,  819 ;  Walsh  v.  Wash- 
ington Ins.  Co.,  82  N.  Y.  427;  Towne  v.  Springfield  Fire 
&  Marine  Ins.  Co.,  145  Mass.  582;  Clement  v.  The  British 
American  Ins.  Co.,  141  Mass.  298 ;  Ins.  Co.  v.  Haws,  20  W. 
N.  C.  870 ;  Ins.  Co.  v.  Moyer,  97  Pa.  441 ;  Roe  v.  Dwelling 
House  Ins.  Co.,  149  Pa.  94;  Davis  Shoe  Co.  v.  Ins.  Co.,  188 
Pa.  78;  Whitraore  v.  Ins.  Co.,  148  Pa.  405;  Welsh  v.  Assur- 
ance Co.,  151  Pa.  607,  are  distinguishable. 

The  arbitration  clause  was  revocable:  Commercial  Union 
Ins.  Co.  of  London  v.  Hocking,  115  Pa.  407 ;  Mentz  v.  Arme- 
nia Fire  Ins.  Co.,  79  Pa.  478  ;  Gray  v.  Wilson,  4  Watts,  89 ; 
Powers  V.  Powers,  7  Watts,  205 ;  Snodgrass  v.  Gavit,  28  Pa. 
221;  Erie  v.  Tracey,  2  Grant's  Cases,  p.  20;  Johnson  v.  An- 
dress,  6  Phila.  8 ;  Paist  v.  Caldwell,  76  Pa.  161 ;  Scott  v.  Avery, 
6  H.  L.  Cas.  811 ;  D.  &  H.  Canal  Co.  v.  Pa.  Coal  Co.,  50  N. 
Y.  250.  Hamilton  v.  Home  Ins.  Co.,  187  U.  S.  870;  Hamil- 
ton V.  Liverpool  Ins.  Co.,  136  U.  S.  242,  are  distinguishable. 

Opinion  by  Mr.  Justice  Williams,  July  18,  1895 : 
The  two  principal  questions  in  this  case  are,  firet,  were  the 
proofs  of  loss  furnished  by  the  insured  a  substantial  compliance 
with  the  contract?  and  second,  was  the  action  prematurely 
brought  in  view  of  what  is  called  the  arbitration  clause  in  the 
policy?  Both  questions  depend  upon  the  proper  construction 
of  the  contract  of  insurance.  The  contract  contains  the  under- 
taking of  the  company  to  insure  the  general  stock  of  merchan- 
dise of  John  D.  Boyle's  Sons  "  against  all  direct  loss  or  damage 
by  fire,"  to  the  extent  of  twenty-five  hundred  dollars,  in  con- 
sideration of  the  payment  of  a  cash  premium  of  twenty-five 
dollars.  Arranged  around  this  contract  is  a  line  of  defensive 
"stipulations,  exceptions,  conditions  and  provisions."  Some 
of  these  are  not  numbered,  but  with  others  numbered  from 
1  to  112  inclusive,  they  stand  bristling  like  armed  sentinels 
around  the  contract  and  the  liability  of  the  company  there- 
under, ready  to  impale  even  an  honest  claimant  on  a  bare  tech- 
nicality. 

While  this  policy  was  in  force  a  fire  broke  out  across  the 
street  from  the  store  of  the  insured.  Before  it  was  extin- 
guished, the  windows,  including  the  show  window,  in  the  Boyle's 
Sons'  store,  were  broken,  and  as  they  allege  a  large  amount  of 
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water  and  smoke  found  their  way  into  the  store,  the  effect  of 
which  was  a  general  deterioration  in  value  of  the  stock.  No 
article  was  consumed,  but  the  loss  claimed  for  was  a  percentage 
of  depreciation  on  all  the  goods  by  reason  of  the  eflfect*of  the 
water  and  smoke  upon  their  quality  and  salability.  This  is 
the  character  of  the  loss  for  which  a  recovery  was  had  in  the 
court  below.  Were  the  proofs  of  loss  suflBcient?  No  67  of 
the  stipulations  surrounding  the  policy  requires,  **  If  fire  occur 
the  insured  shall  g^ve  immediate  notice  of  any  loss  thereby,  iii 
writing  to  the  company."  No  complaint  is  made  of  want  of 
promptness  in  giving  notice.  No.  68  makes  it  the  duty  of  the 
insured  to  ^^  forthwith  separate  the  damaged  and  undamaged 
personal  property  and  put  it  in  the  best  possible  order.'* 
No.  69  then  requires  that  the  insured  shall  proceed  "  to  make 
a  complete  inventory  of  the  same  stating  the  quantity  and 
cost  of  each  article  and  the  amount  claimed  thereon."  The 
plaintiff  undertook  after  the  fire  to  prepare  proofs  of  loss. 
ThciSfc  are  printed  in  the  paper-books  of  the  appellant  and 
cover  about  ten  printed  pages.  They  purport  to  contain  an 
inventory  of  all  the  goods  in  the  store  at  the  time  of  the  fire, 
and  their  value.  At  the  end  of  the  inventoiy  the  plaintiffs 
state  their  claim  to  be  for  depreciation  as  follows : 

*•  33i  pc.  on  dry  goods  &  underwear  &c.  (Invent.  6,061.60)  $2,020.53 

25  pc.  on  furniture  &  fixtures  (    **           650.00)  $    162.50 

15  pc.  on  boots,  shoes  &  rubbers  (    "        1,050.00)  $    157.50 

15  pc.  on  groceries,  spices,  &c  (    '•        2,850.00)  $    427.50 

Total  loss  82,768.03  ^ 

In  this  inventory  are  found  some  items  of  a  collective  charac- 
ter, such  as  "  a  lot  of  goods  in  the  show  window,"  contents  of 
a  small  show  case,"  "  lot  of  shirt  bosoms,  h'dfs,  fly  netting  &c." 
The  point  taken  is  that  No.  69  requires  each  article  to  be  given 
'*  its  quantity  and  cost,  and  the  amount  claimed  thereon"  sepa- 
rately. This  stipulation  is  not  to  be  construed  most  strictly 
against  the  insured.  Its  object  is  to  secure  a  full  statement 
of  the  loss  he  claims  so  that  the  company  may  have  notice,  and 
the  necessary  opportunity  to  test  its  correctness. 

We  quite  agree  with  the  learned  trial  judge  that  the  proofs 
of  loss  afforded  a  sufficient  notice  of  the  character  and  amount 
of  the  plaintiff's  claim.    If  it  had  seemed  us  to  any  particular 
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lot  or  class  of  goods  to  be  wanting  in  clearness  or  precision  the 
attention  of  the  insured  should  have  been  dmwn  to  it  and  such 
further  information  asked  for  as  was  fairly  necessary  to  an 
ascertainment  of  the  loss.  The  law  does  not  require  the  per- 
formance of  useless  things,  or  favor  the  arbitrary  imposition  of 
useless  burdens.  Substantial  performance  is  enough.  We 
come  now  to  the  second  question.  Stipulations  86  to  91  inclu- 
sive provide  that  if  the  parties  to  the  contract  cannot  agree 
upon  the  amount  of  the  loss,  it  shall  be  ascertained  by  two 
competent  and  disinterested  appi*aisers.  To  make  it  certain 
that  they  shall  be  disinterested  each  party  shall  choose  one,  and 
the  two  so  selected  shall  proceed  to  choose  a  ^^  competent  and 
disinterested  umpiie."  The  two  appraisers  are  then  to  ap- 
praise the  loss,  and  if  they  do  not  agree  their  difference  is  to  be 
submitted  to  the  umpire  who  determines  in  the  end  the  amount 
of  the  damages  to  which  the  insured  is  entitled.  Now  it  is 
alleged  by  way  of  defense  to  this  action  that  it  was  brought 
without  such  preliminary  adjustment  of  the  loss  by  appraisers 
and  that  there  should  be  no  recovery  for  that  reason.  It  will 
be  noticed  that  the  contract  provides  for  an  adjustment  by  the 
pai'ties  to  it  in  the  fii-st  instance.  Stipulation  No.  2  provides, 
speaking  of  the  ascertainment  of  the  amount  of  a  loss,  ^^  said 
ascertainment  or  estimate  shall  be  made  by  the  insured  and  this 
company."  No.  3  then  follows  with  the  declamtion  that  if  the 
parties  ** differ"  so  that  an  agreement  upon  the  loss  is  not 
reached,  the  subject  shall  then  go  to  the  *' appraisers  as  herein- 
after provided,"  referring  undoubtedly  to  the  provisions  quoted 
above  as  Nos.  86  to  91  inclusive.  In  No.  86  it  is  provided  that 
"in  the  event  of  disagreement  as  to  the  amount  of  the  loss  the 
same  shall,  as  above  provided,  be  ascertained  by  two  competent 
and  disinterested  appraisers."  This  contemplates  an  actual 
effort  to  agree.  When  this  effort  fails,  and  not  until  then, 
either  party  possesses  the  right  to  say  "  we  differ,  and  our 
points  of  difference  must  be  referred  to  arbitrament  under  the 
terms  of  the  policy."  The  insurer  has  no  more  right  to  disre- 
gard the  first  method  in  the  contract  than  the  insured  has  to 
disregard  the  second.  Neither  can  insist  on  the  second  who 
has  not  shown  himself  ready  and  willing  to  enter  upon  the  fii*st, 
because  these  remedies  are  not  optional  to  either.  They  are 
successive,  unless  both  agree  to  the  contrary.  This  proposition 
fairly  follows  from  Snodgrass  v.  Gavitt,  28  Pa.  221. 
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If  the  fact  was,  as  the  plaintiffs  alleged,  that  the  conapany 
after  receiving  the  proofs  of  loss  made  no  effort  to  agree  with 
the  plaintiffs  upon  the  amount  of  their  loss  but  gave  notice  that 
a  difference  had  arisen  and  demanded  the  appointment  of  ap- 
praisers in  the  first  instance,  its  position  was  unwarranted,  and 
it  has  no  right  to  complain  that  its  demand  was  disregarded 
and  that  the  plaintiffs  resorted  at  once  to  an  action.  This  view 
of  the  question  renders  a  discussion  of  the  revocability  of  the 
arbitration  clause  unnecessary,  as  the  question  plays  no  part  in 
the  determination  of  this  case. 

The  assignments  of  error  Nos.  1,  2,  5,  6,  7  and  9  are  over- 
ruled. The  plaintiffs  did  not  allege  the  consumption  by  fire 
either  in  whole  or  in  part  of  any  article  of  merchandise,  but  a 
percentage  of  depreciation  on  the  entire  stock  resulting  from 
its  exposure  to  water  and  smoke.  The  questions  to  be  settled 
were,  therefore.  What  was  the  entire  stock  worth?  and  What 
was  the  percentage  of  depreciation  suffered  ?  The  8d  and  4th  as- 
signments kre  overruled.  The  points  referred  to  in  these  assign- 
ments should  have  been  affirmed  on  a  different  state  of  the 
evidence,  but  oh  the  proofs  in  this  case  we  cannot  say  it  was 
error  to  refuse  them.  The  reasons  for  this  conclusion  have  been 
already  given.  The  cases  of  German  American  Insurance  Com- 
pany V.  Hocking,  115  Pa.  398,  and  Commercial  Union  Assur- 
ance Company  v.  Hocking,  115  Pa.  407,  are  not  in  point.  In 
each  of  those  cases  the  same  question  was  met.  The  policy 
sued  on  gave  the  company  sixty  days  after  receiving  proofs  of 
loss  to  determine  whether  to  rebuild  or  to  pay  the  loss. 

The  suits  were  brought  before  the  expiration  of  the  time 
limited.  For  this  reason  the  actions  were  prematurely  brought. 
The  8th  assignment  is  also  overruled.  The  proofs  of  loss  had 
been  put  in  evidence  generally  before  this  offer  was  made,  and 
the  learned  judge  rightly  held  that  they  could  be  used  for 
any  legitimate  purpose  by  either  party  without  putting  them 
in  evidence  again.  Whether  the  offer  had  been  admitted  or 
refused  no  error  requiring  the  reversal  of  this  judgment  would 
have  been  committed  thereby. 

The  judgment  is  affirmed. 
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The  New  York   and   Ontario  Land  Company  v,  A.  J. 
Weidner  and  Laura  C.  Weidner,  Appellants. 

Equitable  ejectment— Res  adjudicates. 

In  an  action  of  ejectment  where  there  is  nothing  in  the  record  to  show- 
that  it  was  an  equitable  ejectment,  and  where  it  is  clear  that  the  plaintifTs 
claim  was  paitly  if  not  exclusively  on  the  gi'ound  that  the  deed  under  which 
defendant  claimed  title  was  not  pmperly  acknowledged,  the  mere  fact  that 
the  defendant  who  was  a  gi*anteeof  the  plaintiff  held  such  a  quasi  fiduciary 
relationship  to  the  plaintiff  as  to  make  the  deed  invalid  is  not  sufficient  to 
conveil  the  action  into  an  equitable  ejectment,  and  to  render  the  proceed- 
ings res  adjudicata  between  the  parties  and  privies ;  especially  where  the 
plaintiff,  after  obtaining  possession,  takes  a  rule  upon  the  defendant  to 
bring  another  ejectment  or  be  barred. 

Administrator  not  a  trustee  as  to  realty. 

Where  the  administi'ator  of  an  estate  puixshases  from  one  of  the  heirs  his 
interest  in  the  land,  pays  the  oonsidemtion,  receives  the  delivery  of  the 
deed,  and  holds  the  same  for  twenty  years  without  any  allegation  of  fraud, 
the  purchase  will  not  be  held  to  be  within  the  rule  which  forbids  a  trustee 
from  purchasing  property  from  his  cestui  que  trust.  An  administrator 
ex  officio  has  no  title  to  real  estate  belonging  to  the  decedent,  and  holds 
no  fiduciary  or  quasi  fiduciary  relationship  to  the  heirs. 

Act  of  March  12,  1891— 7%e  distinction  between  suits  and  controversies. 
While  several  actions  of  ejectment  brought  to  recover  title  to  the  same 
piece  of  land  may  all  form  pait  of  the  same  contix)yersy,  they  are,  never- 
theless, separate  and  distinct  suits  within  the  meaning  of  the  proviso  of 
the  act  of  March  12,  1891,  P.  L.  53.  Hence,  where  the  first  action  of  eject- 
ment was  brought  before  the  passage  of  this  act  and  the  second  afterwards, 
a  deed  which  would  have  been  defectively  acknowledged  had  it  not  been 
for  the  curative  provisions  of  the  act,  is  admissible  in  evidence  upon  the 
second  ejectment. 

Where  the  deposition  of  a  justice  of  the  peace  who  had  certified  the 
acknowledgment  of  a  deed  was  offered,  not  to  show  fraud  or  to  deny  his 
signature,  but  to  contradict  the  fact  that  he  had  taken  an  acknowledgment, 
it  was  properly  ruled  as  not  admissible,  because  (1)  the  evidence  of  the 
fact  is  not  admissible,  and  (2)  the  deposition  taken  in  a  suit  between  other 
paities  is  not  admissible. 

Competency  of  witness— Act  of  \^l—CaUing  opposite  party  for  cross- 
examination. 

Where  the  grantee  in  a  deed  is  dead,  the  grantor  is  an  incompetent  wit- 
ness against  his  assignee,  and  he  is  not  rendered  competent  by  the  fact  that 
he  was  called  for  cross-examination  by  the  grantce^s  executors  in  an- 
other proceeding  growing  out  of  the  same  conti'oversy. 
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Argued  March  1, 1895.  Appeal  No.  296,  Jan.  T.,  1895,  by  de- 
fendants, from  judgment  of  C.  P.  of  Lackawanna  Co.,  April  T., 
1893,  No.  78,  on  verdict  for  plaintiff,  in  an  action  of  ejectment. 
Before  Sterbett,  C.  J.,  Green,  Williams,  McCollum  and 
Mitchell,  J  J.  Affirmed. 

Action  of  ejectment  for  an  undivided  one  eighth  of  a  ti*act  of 
land  in  the  borough  of  Olyphant.     Before  Abchbald,  P.  J. 

Alexander  Dolph  died  in  1860,  seized  of  a  tiact  of  land  in 
the  borough  of  Olyphant.  Eight  children  survived  him,  one 
of  whom  was  Laura  C.  Weidner,  the  defendant,  intermarried 
with  A.  J.  Weidner.  Edward  Dolph,  one  of  the  sons,  became 
his  administrator.  In  1868,  Edward  purchased  of  his  sister, 
Laura,  all  her  right,  title  and  interest  (being  an  undivided  one 
eighth  part)  of  the  real  and  peraonal  estate  of  their  father. 

In  1888,  the  said  A.  J.  Weidner  and  Laura  C.  Weidner  brought 
an  action  of  ejectment  against  Edward  Dolph  for  the  one  eighth 
interest  in  said  estate  which  they  had  sold  him  in  1868.  In 
1889,  Edward  Dolph  conveyed  his  interest  in  the  property  to 
J.  B.  Kerr,  and  in  1890  the  said  Kerr  conveyed  his  interest  to 
the  plaintiff  in  this  suit.     Dolph  died  the  same  year. 

The  acknowledgment  of  the  deed  from  A.  J.  Weidner  and 
Laura  C.  Weidner,  his  wife,  was  defective  in  that  the  certificate 
failed  to  show  that  the  said  Laura  C.  Weidner  had  been  sepa- 
rately examined;  and  in  1890,  while  the  aforesaid  action  of  eject- 
ment was  pending,  a  bill  was  filed  by  Dolph's  executors  to 
reform  the  acknowledgment  of  this  deed.  The  answer  of  the 
Weidnei-s  denied  that  there  had  been  any  acknowledgment  be- 
fore the  justice,  N.  W.  Warner,  who  had  certified  the  acknowl- 
edgment, or  any  other  officer.  The  bill  was  dismissed  in  the 
court  of  common  pleas,  an  appeal  was  taken  to  this  court,  and 
the  deci*ee  affirmed :  Hand  v.  Weidner,  151  Pa.  862. 

The  aforesaid  action  of  ejectment  was  then  brought  on  for 
trial,  and  in  November,  1892,  a  judgment  was  had  for  Mi-s. 
Weidner,  an  execution  issued  and  she  was  put  into  possession 
of  the  land.  In  December  of  the  same  year,  a  petition  was  filed 
by  her  under  act  of  assembly,  requiring  the  defeated  party  or 
claimant  to  bring  ejectment  within  six  mouths  or  be  barred, 
whereupon  this  suit  was  brought. 

At  the  trial  of  the  case  plaintiff's  counsel  offered  the  assign- 
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ment  from  A.  J.  Weidner  and  his  wife  to  Edward  Dolph ;  it 
was  objected  to  because  not  properly  acknowledged.  The 
objection  was  overruled  and  the  evidence  admitted,  because  of 
the  statute  curing  defective  acknowledgments,  approved  12th 
of  March,  1891,  P.  L.  63.  [9] 

The  defendants  offered  to  prove,  by  the  deposition  of  the  jus- 
tice of  the  peace  who  had  certified  to  the  acknowledgment,  that 
there  was  no  acknowledgment  of  the  assignment,  but  on  objec- 
tion this  evidence  was  excluded.  [6]  Defendants  then  offered 
to  prove,  by  A.  J.  Weidner,  that  the  assignment  was  never 
acknowledged  by  either  him  or  his  wife.  This  offer  was  ex- 
cluded on  the  ground  that  as  Dolph  was  dead  one  of  the  other 
parties  to  the  deed  was  incompetent.  [7]  Defendants  then 
offered  the  notes  of  his  testimony  taken  in  the  equity  suit, 
this  was  also  excluded.  [8]  The  defendants  also  offered  to 
prove  that  the  value  of  the  property  in  suit  was  very  much 
greater  than  Edward  Dolph,  the  administrator,  had  paid  for  it, 
but  this  evidence,  on  objection,  was  excluded.  [3,  4,  5]  The 
counsel  for  the  plaintiff  and  defendants  each  asked  for  binding 
instructions.  The  court  directed  a  verdict  for  the  plaintiff  for 
the  land  described  in  the  writ.  [1,  2] 

All  other  facts  necessary  to  an  understanding  of  the  case 
appear  in  the  opinion  of  the  Supreme  Court. 

Verdict  and  judgment  for  plaintiff. 

Errors  assigned  were,  (3-9)  ruling  on  testimony  as  above ; 
(1,  2)  directing  a  verdict  for  plaintiff. 

S.  B,  Price^  for  appellants. — The  first  ejectment  was  final, 
because  based  upon  the  illegal  purchase  by  her  brother,  who 
was  administrator  of  her  father's  estate,  as  well  as  upon  a  want 
of  acknowledgment  of  the  deed  of  assignment  under  which  it 
was  conveyed,  and  hence  was  equitable  rather  than  legal  in  its 
chai-acter,  and  to  be  regarded  as  a  bill  in  equity  rather  than  iis 
a  possessory  action  at  common  law :  Peterman  v.  Huling,  31 
Pa.  432 ;  Tref tz  v.  Pitts,  74  Pa.  343  ;  Winpenny  v.  Winpenny, 
92  Pa.  440. 

An  administraix)n  is  a  quasi  trustee,  and  hence  cannot  pur- 
chase trust  property  from  his  cestui  que  tinist :  Spencer  &  New- 
bold's  App.,  80  Pa.  832;  Greenfield's  Est.,  14  Pa.  489;  Diller 
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V.  Brubaker,  52  Pa.  498 ;  2  Lewin  on  Trusts,  681,  Blackstone'a 
ed. ;  Article  on  Fraud  in  8  Amer.  &  Eng.  Ency.  of  Law,  647 ; 
Swayze  v.  Burke,  12  Petei-s  (U.  S.),  11 ;  Davoue  v.  Fanning, 
2  Johnson's  Chancery  (N.  Y.),  252 ;  Rogers  v.  Rogers,  1  Hopk. 
Ch.  (N.  Y.)  583, 596 ;  1  Pomeroy's  Eq.  Jur.  sees.  176, 177, 178, 
pp.  174, 175 ;  2  Pomeroy's  Eq.  Jur.  sec.  1086,  pp.  1616,  1617. 

The  act  of  March  12,  1891,  does  not  apply  to  the  case.  To 
give  an  act  of  assembly  a  retrospective  effect,  the  intent  of  the 
legislature  to  that  end  must  be  clear :  Endlich  on  Interpretation 
of  Statutes,  p.  880,  sec.  282,  p.  882,  sec.  288. 

There  can  be  no  doubt  that  the  legislature  intended  that 
the  act  should  not  apply  to  all  controvei-sies  then  pending. 
The  word  suit  is  a  comprehensive  terra,  and  includes  all  con- 
troversy between  the  parties :  Ulshafer  v.  Stewart,  71  Pa.  170 ; 
Dobbins  v.  First  Nat'l  Bk.,  112  111.  558 ;  24  Am.  &  Eng.  Ency. 
of  L.  498. 

The  interpretation  adopted  by  the  court  causes  a  violation  of 
the  fifty-fourth  section  of  article  three  of  the  constitution :  Pur- 
don's  Digest,  p.  648,  pi.  79;  act  of  March  12,  1891,  P.  L.  58; 
8  Amer.  &  Eng.  Ency.  of  L.  681,  682 ;  Commonwealth  et  al.  v. 
Halloway,  42  Pa.  446  ;  McCabe  v.  Emerson,  18  Pa.  Ill;  Men- 
ges  v.  Dentler,  88  Pa.  495. 

An  acknowledgment  may  be  shown  to  be  false  :  Schrader  v. 
Decker,  9  Pa.  14 ;  Confer  v.  Baker,  71  Pa.  476 ;  Barnet  v. 
Barnet,  15  S.  &  R.  72. 

Weidner  was  a  competent  witness  because  called  for  cross- 
examination  in  the  equity  suit:  Miller  on  Competency  of  Wit- 
nesses, 75 ;  Forrester  v.  Kline,  64  Pa.  82. 

Under  any  circumstances  his  deposition  taken  in  the  equity 
suit  was  admissible :  Eckman  v.  Eckman,  68  Pa.  460 ;  Gtd- 
braith  v.  Zimmerman,  100  Pa.  874;  1  Greenl.  on  Ev.  sec.  552, 
p.  590,  sec.  421,  p.  461,  12th  od. 

The  deed  of  a  feme  covert  is  void  if  it  does  not  appear  from 
the  certificate  of  acknowledgment  that  she  was  examined  sepa- 
rate and  apart  from  her  husband :  Jourdan  v.  Joui-dan,  9  S.  & 
R.  268;  Watson  v.  Bailey,  1  Binn.  470;  Graham  v.  Long,  65 
Pa.  888 ;  Wonder  v.  Phelps,  109  Pa.  172. 

The  doctrine  of  estoppel  does  not  apply  to  a  married  woman* 
She  cannot  be  improved  out  of  her  real  estate:  Stivers  v. 
Tucker,  126  Pa.  74;  Quinn's  App.,  86  Pa.  447;  Buchanan  v. 
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Hazzard,  95  Pa.  240 ;  Innis  v.  Templeton,  96  Pa.  262 ;  David- 
sou's  App.,  95  Pa.  894. 

Chas.  H.  Welles^  H.  W.  Palmer  with  him,  for  appellee. — 
The  disposition  of  the  first  ejectment  suit  and  the  equity  suit 
bi-ought  to  reform  the  certificate  of  acknowledgment  did  not 
preclude  a  second  ejectment:  Meyers  v.  Hill,  46  Pa.  9. 

In  Pennsylvania  an  administrator  holds  no  fiduciary  relation- 
ship to  the  i-ealty:  McCoy  v.  Scott,  2  Rawle,  222;  Torr's  Est., 
2  Rawle,  258;  Adams  v.  Adams,  4  Watts,  168;  Com'th  v. 
Hilgert,  55  Pa.  237;  Schwartz's  Est.,  14  Pa.  47;  Bakes  v. 
Reese,  150  Pa.  46;  Davoue  v.  Fanning,  2  Johnson's  Chancery, 
N.  Y.  258 ;  Rogers  v.  Rogei-s,  1  Hopkin's  Chancery,  588 ;  Swayze 
v.  Burke,  12  Peters,  U.  S.  11. 

The  act  of  March  12, 1891,  cured  a  defect  in  the  acknowl- 
edgment.    The  defendants'  offers  were  rightly  overruled. 

Opinion  by  Mr.  Justice  Mitchbll,  July  18, 1895 : 
An  outline  of  the  facts  in  chronological  order  will  assist  in 
the  consideration  of  the  assignments  of  error. 

1.  1868.  Deed  by  appellant  to  Dolph,  predecessor  in  title  to 
appellee. 

2.  1888.  First  ejectment,  Appellant  v.  Dolph.  Nov.,  1892, 
judgment ;  and  Dec,  1892,  rule  on  appellee,  terre  tenant,  to 
bring  second  ejectment. 

8.  1889  and  1890.  Deeds  by  Dolph  to  Kerr,  and  Kerr  to  ap- 
pellee,  and  death  of  Dolph. 

1890.  Bill  by  Dolph's  executors  to  reform  acknowledgment 
of  deed  of  1868  fi'om  appellant  to  Dolph. 

1891.  Act  of  assembly  relative  to  deeds.  All  the  matters 
under  this  head  occurred  during  the  pendency  of  the  first  eject- 
ment 

4.  1898.  Present  ejectment  by  appellee  v.  appellant. 

It  is  claimed  by  appellant  that  the  first  ejectment  was  con- 
clusive, being  founded  on  a  purchase  of  an  interest  in  land  by 
an  administrator  from  one  of  the  heirs,  and  as  alleged,  upon 
misrepresentations  as  to  the  value  of  the  estate.  And  appellant 
claims  that  although  an  administrator  has  no  title  to  the  real 
estate,  he  is  in  the  position  at  least  of  a  quasi  trustee,  and  there- 
foi-e  within  the  rule  as  to  purchases  by  trustees  from  their  cestuis 


Digitized  by 


Google 


364    LAND  COMPANY  v.  WEIDNEU  et  al.,  Appellants. 

Opinion  of  the  Court  [169  Pa. 

que  trust.  Without  going  into  this  question  it  is  suflBcient  to 
say  that  there  is  nothing  on  this  record  to  show  that  that  was 
an  equitable  ejectment.  It  is  denied  by  the  appellee,  and  it  is 
clear  that  the  appellant's  claim  in  that  action  was  partly  if  not 
exclusively  on  the  defective  acknowledgment  of  the  deed  of 
1868.  The  record  was  offered  in  evidence  ''  to  show  a  former 
action  of  ejectment,  and  also  to  show  au  action  pending  when 
the  act  of  1891  was  passed,"  and  pi*ima  facie  it  was  against  the 
conclusiveness  of  the  first  ejectment,  for  it  showed  a  rule  by 
the  appellant  on  the  appellee  to  bring  another  ejectment  or  be 
barred. 

Secondly,  appellant  argues  that  the  act  of  1891  does  not  ap- 
ply to  this  suit,  because  in  a  large  sense,  to  wit,  in  the  sense  of 
the  controversy  between  the  parties,  it  was  pending  at  the  time 
the  act  was  passed.  This  claim  however  is  untenable.  The 
word  used  in  the  proviso  to  the  statute  is  not  "  controveraies  '* 
but  "  suits,"  and  the  legislature  is  presumed  to  know  that  the 
controversy  in  ejectment  is  not  settled  by  a  single  suit.  The 
first  ejectment  was  pending  but  judgment  was  entered  after  the 
act  was  passed,  and  on  habere  facias  the  successful  party  was 
put  into  possession.  That  suit  was  certainly  ended,  and  the 
present  writ,  subsequently  issued  by  a  different  party  and  under 
compulsion  of  a  rule,  began  a  new  and  different  suit. 

But  it  is  said  that  as  applied  to  this  case,  the  act  of  1891  would 
violate  section  54  of  article  3  of  the  constitution  that  no  law 
*'  shall  be  passed  granting  powers  or  privileges  in  any  case  where 
the  granting  of  such  powers  and  privileges  shall  have  been  pro- 
vided for  by  general  law,  nor  where  the  courts  have  jurisdiction 
to  grant  the  same,  or  give  the  relief  asked  for."  The  applica- 
tion of  this  argument  is  not  quite  clear.  The  section  of  the 
constitution  quoted  is  a  prohibition  against  local  and  special 
laws,  while  the  act  of  May  12,  1891,  P.  L.  53,  is  a  general  law 
applicable  to  all  cases  except  those  pending  at  the  time  of  its 
passage.  The  exclusion  of  all  retroactive  force  does  not  detract 
from  its  general  character.  If  it  be  meant  that  the  act  of  May  25, 
1878,  P.  L.  149,  ali-eady  supplied  a  remedy,  nevertheless  the  leg- 
islature might  provide  a  new  and  different  one.  Under  that  act 
the  executors  of  Dolph  filed  a  bill  in  1890  to  reform  the  defec- 
tive acknowledgment  of  appellants'  deed  to  Dolph.  That  bill 
was  dismissed,  Hand  v.  Weidner,  151  Pa.  362,  and  if  that  was 
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a  final  adjudication  of  the  same  rights  between  the  parties, 
undoubtedly  no  new  statute  could  revive  the  controvei*sy.  But 
it  was  not.  It  was  a  bill  in  aid  of  a  defense  to  the  action  of 
ejectment  and  set  out  that  the  deed  had  been  properly  ac- 
knowledged by  appellants,  and  asked  to  have  the  certificate  cor- 
rected accordingly.  The  answer  denied  the  facts  averred,  and 
under  the  chancery  rule  requiring  two  witnesses  to  overcome  a 
responsive  answer,  the  plaintiffs  failed  to  make  out  their  case. 
That  decision  was  that  the  defective  certificate  of  acknowledg- 
ment could  not  be  reformed.  The  act  of  1891  has  an  entirely 
different  purpose.  It  does  not  seek  to  correct  defective  ac- 
knowledgments but  makes  certain  deeds  valid  and  admissible 
in  evidence  notwithstanding  such  defects.  It  is  a  general  cur- 
ative act,  in  line  with  the  presumption  of  the  common  law  which 
dispenses  with  the  production  of  the  subscribing  witnesses  to 
deeds  more  than  thirty  yeara  old,  and  in  line  also  with  the 
prior  acts  of  assembly  of  Feb.  24, 1770,  April  3, 1826,  April  16, 
1840,  April  10,  1849,  April  15,  1851,  May  5,  1854,  March  20, 
1860,  May  25,  1874,  May  26,  1874,  and  othei-s,  which  may  be 
found  in  Brightly's  Purdon's  Dig.  tit.  Deeds,  etc.,  and  which  have 
been  held  constitutional :  Barnet  v.  Barnet,  15  S.  &  R.  72 ;  Tate 
V.  Stooltzfoos,  16  S.  &  R.  35 ;  Mercer  v.  Watson,  1  Watts,  330  ; 
Grim  v.  School  District,  57  Pa.  433 ;  Shrawder  v.  Snyder,  142 
Pa.  1. 

The  errors  assigned  as  to  the  admission  and  rejection  of  evi- 
dence require  little  discussion.  W.  Dolph  was  called  to  prove 
that  by  direction  of  Edward  Dolph  the  subsequent  grantee,  he 
had  told  appellant  that  she  had  better  accept  the  offer  of  Edward 
for  if  not  she  would  get  nothing  out  of  the  estate.  The  learned 
judge  rightly  held  that  this  was  insufficient  to  set  aside  a  deed 
delivered,  consideration  accepted,  and  no  effort  to  charge  fraud 
until  twenty  years  later. 

The  deposition  of  Warner,  the  justice  of  the  peace  who  had 
certified  the  acknowledgment,  was  offered  not  to  show  fraud 
or  deny  his  signature,  but  to  contradict  the  fact  that  he  had 
taken  the  acknowledgment.  His  testimony  was  not  admissible 
for  this  pui-pose,  and  his  deposition  was  inadmissible  for  the 
additional  reason  that  it  was  taken  in  a  different  suit  between 
different  parties. 

A.  J.  Weidner  was  an  incompetent  witness.     He  was  one  of 
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the  grantors  in  the  deed  to  Dolph  and  Dolph  was  dead.  Nor 
was  his  testimony  in  the  equity  suit  made  admissible  here  by  his 
having  been  called  there  by  the  plaintifiFs  for  cross-examination. 
Neither  the  issue  nor  the  parties  were  the  same.  In  the  equity 
suit  the  appellee  and  Weidiier  were  codefendants,  and  Weid- 
ner  was  called  by  the  plaintiffs.  Appellee  could  not  have  ob- 
jected  and  he  was  not  bound  by  the  plaintiffs'  waiver  of  the 
objection. 

Judgment  affirmed. 


City  of  Reading,  Appellant,  v.  Catharine  Celia  O'Reilly, 
widow  of  Patrick  O'Reilly,  deceased ;  Francis  P. 
O'Reilly,  John  F.  O'Reilly,  Anthony  F.  O'Reilly,  James 
A.  O'Reilly  and  Mary  A.  O'Reilly,  heirs  of  Patrick 
O'Reilly,  deceased,  vrith  notice  to  terre-tenants,  if  any. 

Municipalities— Qrading  streets — Act  of  May  1,  1876. 

The  act  of  May  1,  1876,  providing  that  councils  of  cities  not  of  the  first 
class  '*  shall  not  pass  any  ordinance  authorizing  the  gnidiug  or  paving  of 
any  street ....  before  they  have  caused  the  city  engineer  to  make  an  esti- 
mate of  the  total  cost  of  such  improvement,  particularly  stating  the  items 
and  the  cost  of  each,  and  a  map  or  plan  of  all  the  propeity  liable  to  assess- 
ment for  the  cost  of  the  same,  and  also  caused  the  board  of  viewers  to 
view  the  property  and  make  a  schedule  showing  the  total  cash  value  of 
the  same  as  nearly  as  can  be  ascertained,  and  the  amount  each  property 
owner  will  be  liable  to  pay  for  such  improvement;  which  estimate,  map 
or  plan  and  schedule  shall  be  attached  to  the  ordinance  before  its  passage 
and  shall  remain  on  file  in  the  proper  office  for  the  benefit  of  all  persons 
interested,^^  and  declaring  that  any  ordinance  for  paving,  etc.,  passed 
before  compliance  with  this  requirement  shall  be  void,  is  not  complied 
with  where  the  necessary  plan,  estimate,  etc.,  are  attached,  as  required  by 
the  act,  to  an  ordinance  which  failed  of  passage,  and  are  subsequently 
detached  from  this  ordinance  and  attached  to  another  ordinance  %vhich 
does  pass,  by  the  city  clerk,  without  the  authority  of  councils  as  a  body. 
Oil  City  V.  Morris,  1  Penny.  420 ;  Erie  City  v.  Brady,  127  Pa.  169,  and 
Beaumont  v.  Wilkes-Barre,  142  Pa.  198,  distinguished. 

In  such  a  case  the  attachment  of  the  old  plan  to  the  new  ordinance  by 
the  command  of  councils  would  not  be  sufficient.  When  a  plan,  estimate, 
etc.,  are  made  in  view  of  a  specific  ordinance  and  that  ordinance  with  its 
attachments  fails,  they  all  fall  together.  The  report  of  the  city  engineer 
and  others  need  not  be  thrown  away,  and  the  work  all  done  over  again. 
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If  the  interval  is  such  that  there  is  a  fair  presumption  against  any  material 
change  in  the  situation,  councils  may  reasonably  direct  the  city  engineer 
to  take  up  his  repoil  again  and  supplement  it  with  reference  to  present 
circumstances.  But  in  every  case  the  prerequisites  to  the  passage  of  an 
ordinance  prescribed  by  the  act  must  be  had  with  direct  reference  and  in 
the  very  course  of  the  legislation  itself. 

Municipal  claims— Joint  owners, 

A  municipal  claim  is  a  proceeding  in  rem,  and  there  is  no  authority  for 
dividing  up  the  assessment  and  filing  part  of  it  against  the  '*  right  and 
title  "  of  one  joint  owner. 

Municipal  claims — Foot  front  rule — How  question  whether  property  is 
urban  or  rural  to  be  decided. 

The  question  whether  property  is  urban  or  rural,  in  regard  to  its  liabil- 
ity for  a  foot  front  assessment  for  improvements,  is  usually  for  the  jury, 
because  it  is  one  of  fact ;  but  where  the  facts  are  agreed  upon,  it  becomes 
a  question  of  law  for  the  court.  Where  it  is  a  question  of  law,  it  should 
be  withdrawn  from  the  jury. 

Argued  March  7, 1895.  Appeal,  No.  285,  Jan.  T.,  1895,  by 
plaintiff,  from  judgment  of  C.  P.  Berks  Co.,  Jan.  T.,  1892, 
No.  30,  for  defendants,  n.  o.  v.  for  plaintiff.  Before  Williams, 
McCoLT.UM,  Mitchell,  Dean  and  Fell,  JJ.    AflBrmed. 

Sci.  fa.  sur  city  lien. 

On  the.  trial  before  Ermentrout,  J.,  the  following  points 
submitted  by  the  defendants  were  reserved,  the  facts  set  forth 
in  the  4th,  5th,  6th  and  7th  points  being  admitted  by  counsel 
for  both  plaintiff  and  defendants : 

"4.  It  appearing  from  the  records  of  councils,  offered  in  evi- 
dence, that  the  map,  plan,  schedule  and  report  of  viewers  were 
attached  to  Select  Council  Bill  No.  37,  which  said  bill  was 
defeated,  all  the  matters  therewith  connected  were  annulled, 
and  it  was  necessary,  in  order  to  effect  a  valid  ordinance,  that 
councils  should  adopt  a  new  resolution,  have  a  map  or  plan 
made,  and  another  report  of  viewers  submitted  in  order  to  bind 
abutting  property  ownei-s  under  Common  Council  Bill  No.  30, 
and  having  failed  to  proceed  in  this  manner,  the  said  ordinance 
is  null  and  void  and  of  no  effect,  and  the  verdict  must  be  for 
the  defendants. 

"5.  The  land  adjoining  South  street  on  the  south  being 
owned  by  the  city  of  Reading,  plaintiff  above  named,  and  the 
defendants  as  joint  tenants,  the  plaintiff  cannot  lay  an  assess- 
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ment  for  grading  upon  this  property,  and  the  verdict  must  be 
for  defendants. 

"6.  Plaintiffs  lien  is  filed  against  all  the  right,  title  and 
interest  of  the  defendants  in  all  that  certain  lot  of  ground  with 
improvements,  situate  on  Penn's  Mount,  in  the  city  of  Reading, 
Berks  county,  beginning  at  a  corner  in  a  I'auge  with  Ninth  street 
extended,  thence  along  South  street  extended,  thence  along 
South  street  extended  N.  68  degrees  E.  36.2  perches  to  a  cor- 
ner in  a  range  with  Tenth  street  extended ;  thence  along  land 
of  Eckert  &  Bro.,  S.  8J  degrees  W.  23.2  perches  to  a  stone 
corner;  thence  by  land  sold  to  Patrick  O'Reilly,  deceased,  S. 
10  degrees  W.  6.2  perches  to  a  stone  corner ;  thence  by  laud 
of  Reading  Iron  Works,  S.  67^  degrees  W.  34.9  perches  to  a 
post  corner;  thence  by  Ninth  street  extended  8|  degrees  E.  21 
perches  to  the  place  of  beginning.  Containing  six  acres  and 
and  thirty-five  perches,  strict  measure.  Being  one  half  cost  for 
gi-ading  South  street  536'  6^'';  and  it  being  admitted  that  the 
city  of  Reading  and  the  defendants  are  joint  tenants  or  tenants 
in  common  of  the  said  tmct,  one  joint  tenant  or  tenant  in  com- 
mon cannot  file  such  a  lien  against  the  other,  and  the  verdict 
must  be  for  the  defendants. 

"7.  It  appearing  from  the  evidence  that  the  property  of 
George  Smith  is  situate  on  the  corner  of  Ninth  and  South  streets 
running  back  a  distance  of  134  feet,  7i  inches,  upon  which 
there  was  for  many  years  previous  to  the  grading  of  this  street 
erected  a  hotel  building  and  back  buildings,  which  were  there 
at  the  time  of  the  grading,  the  hotel  building  fronting  on  Ninth 
street ;  that  back  of  this  property  there  was  located  the  Read- 
ing Brewing  Company  stable  and  the  Reading  Brewing  Com- 
pany Park,  inclosed  by  a  retaining  wall  and  board  fence  for 
the  distance  of  405  ft.,  ll'',  to  Tenth  street,  and  that  these  were 
the  only  two  properties  on  the  north  side  of  South  street,  and 
that  upon  the  other  side  of  South  street  the  estate  of  P.  O'Reilly 
and  the  city  of  Reading  own  the  entire  frontage  as  tenants  or 
tenants  in  common,  the  land  being  uninclosed  without  any  build- 
ings thereon,  and  constituting  one  entire  tract  of  six  acres  and 
thirty-five  perches,  rimning  up  to  the  citj^line  and  abutting  on 
farm  lands  in  the  adjoining  township,  and  that  the  land  east  of 
said  property  for  a  distance  of  three  blocks  is  occupied  by  cem- 
etery companies  and  is  used  for  cemetery  purposes  alone,  tlie 
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rule  of  assessment  per  foot  front  is  illegal  and  void,  and  the 
verdict  must  be  for  defendants. 

"8.  Under  all  the  evidence  the  verdict  must  be  for  the 
defendants." 

Other  facts  appear  in  the  opinion  of  the  Supreme  Court. 

The  juiy  rendered  a  verdict  for  plaintiff.  The  coui-t  subse- 
quently entered  judgment  for  defendants  on  the  reserved  points 
non  obstante  veredicto  in  an  opinion  of  which  the  following  is 
a  pait : 

"  It  is  true  the  jury  by  their  verdict  have  said  that  this  was 
not  suburban,  rural  or  farm  property,  and  in  numerous  deci- 
sions it  has  been  said  the  character  of  the  property  is  a  ques- 
tion for  the  jury :  Seely  v.  Pittsburg,  82  Pa.  360 ;  Kelly  v. 
Pittsburg,  85  Pa.  174;  Craig  v.  Philadelphia,  89  Pa.  265; 
Scranton  v.  Pennsylvania  Coal  Co.,  105  Pa.  445 ;  South  Ches- 
ter Borough  V.  Garland,  162  Pa.  91. 

^  But  hera  there  is  no  dispute  as  to  the  situation  of  this  land. 
The  law  regulating  the  assessment  according  to  the  foot  front 
rule  does  not  apply  to  rural  property.  In  the  case  of  Wash- 
ington Avenue,  69  Pa.  852,  the  court  say:  *As  a  practical 
result,  in  cities  and  large  towns,  the  per  foot  front  mode  of 
assessment  reaches  a  just  and  equal  apportionment  in  most 
cases.  So  long,  therefore,  as  a  law  faithfully  and  reasonably 
provides  for  a  just  assessment  according  to  the  benefits  con- 
ferred, and  does  not  impose  unfair  and  unequal  bui-dens,  it 
cannot  be  said  to  exceed  the  legislative  power  of  taxation,  when 
exercised  for  proper  objects.  It  is  on  this  ground  only  that 
assessment  according  to  the  frontage  of  property  on  a  public 
street  to  pay  for  its  opening,  gi-ading  and  paving  is  to  be  jus- 
tified. But  this  rule,  as  a  pi-actical  adjustment  of  proportional 
benefits,  can  apply  only  to  cities  and  large  towns  when  the  den- 
sity of  population  along  the  street  and  the  small  size  of  lots 
make  it  a  reasonably  certain  mode  of  arriving  at  a  true  result.' 

**Here,  however,  the  property  in  question  is  unoccupied, 
without  buildings,  an  open  common  used  for  grazing,  and  over 
six  acres  in  extent,  and  forms  part  of  Mount  Penn,  extending 
to  the  city  line  without  a  building,  without  a  street  upon 
the  entire  surface,  and  abutting  admittedly  on  farm,  country 
property,  whilst  opposite  is  a  hotel  fronting  on  Ninth  street, 
extending  back  141  feet  to  a  stable,  and  some  400  feet  of  a 
Vol.  clxtx — 24 
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park  filled  with  trees  and  pleasure  ground  connected  with  the 
brewing  company  plant,  the  whole  street  graded  being  but  a 
square  in  length.  It  seems  to  us  that  this  six-acre  tract  is 
entirely  rural  or  suburban  in  its  chamcter. 

"In  order  that  this  question  may  be  settled  as  bearing  upon 
other  cases  that  are  aiising,  we  have  concluded  to  hold,  that, 
under  this  admitted  state  of  facts,  there  is  no  reason  for  the 
application  of  the  foot  front  rule,  and,  therefore,  also  enter  judg- 
ment for  the  defendants  upon  this  reserved  point." 

Errors  assigned  were  1-5,  the  entry  of  judgment  for  the  de- 
fendants n.  o.  V.  on  the  above  points  reserved,  quoting  them. 

William  J.  Rourke^  city  solicitor,  for  appellant. — The  detach- 
ing of  the  map,  plan,  schedule  and  estimates  from  Select  Coun- 
cil Bill  No.  37  and  the  affixing  of  the  same  to  Common  Council 
Bill  No.  30,  before  the  passage  of  the  latter,  was  a  compliance 
of  the  act  of  May  1,  1876 :  Oil  City  v.  MoitIs,  1  Penny.  420- 
424;  Erie  City  v.  Brady,  127  Pa.  169;  Beaumont  v.  Wilkes- 
Bane,  142  Pa.  198. 

The  question  as  to  whether  or  not  the  property  was  urban  or 
suburban,  was  entirely  for  the  jury :  Seely  v.  City  of  Pittsburg, 
82  Pa.  361 ;  Kelly  v.  City  of  Pittsburg,  85  Pa.  170 ;  Cmig  v. 
City  of  Phila.,  89  Pa.  265 ;  Scranton  v.  Penna.  Coal  Co.,  105 
Pa.  445. 

The  foot  front  rule  has  been  recognized  as  just  and  equitable 
in  this  and  other  states :  Pennock  v.  Hoover,  5  R.  291 ;  Pitts- 
burg V.  Woods,  44  Pa.  118;  Magee  v.  Commonwealth,  46 
Pa.  858 ;  Schenloy  v.  Allegheny,  25  Pa.  128  ;  Stroud  v.  Phila., 
61  Pa.  255;  Phila.  v.  Coulston,  118  Pa.  541;  Ruan  St.,  132 
Pa.  276 ;  2  Dillon  Mun.  Corp.,  4th  ed.  page  932 ;  Cooley  on 
Taxation,  644. 

The  question  of  the  divisibility  of  the  property  for  lien  pur- 
poses does  not  arise ;  if  the  city  did  not  file  its  claim  against 
the  property  for  the  entire  cost  of  the  improvement,  the  defend- 
ants are  not  in  a  position  to  complain ;  that  the  lien  is  filed 
against  the  "  right,  title  and  interest "  of  the  defendants  is  of 
no  importance,  because  that  is  all  that  could  be  bound  by  the  * 
lien,  and  the  determination  of  the  interest  of  the  defendants 
cannot  arise  until  execution  has  been  issued,  when  it  would 
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have  to  be  raised  in  a  different  proceeding.  In  Oliver  v.  Mont- 
gomery, 42  Iowa,  86,  it  was  decided  that  a  cotenant  who  has 
paid  taxes  upon  property  held  in  common  is  entitled  to  a  lien. 
In  the  present  case,  the  plaintiff  paid  the  entire  contract  price 
for  the  grading  and  is  here  seeking  to  recover  one  half  of  this 
lot's  proportion  thereof.  There  is  no  testimony  in  this  case 
showing  that  the  property  in  question  was  put  to  any  public 
use ;  it  was  an  open  common.  The  objection  on  this  point  is 
merely  technical. 

E.  n.  Deysher^  of  O'Reilly  ^  Deysher^  for  appellees. — The  act 
of  1876  was  not  complied  with.  The  cases  of  Oil  City  v.  Mor- 
ris, 1  Penny.  420,  and  Erie  City  v.  Brady,  127  Pa.  169,  both 
decide  that  the  estimate,  map  and  plan  by  the  engineer  and 
the  view  by  the  viewera  must  be  made  before  the  introduction 
of  the  ordinance. 

The  proceeding  was  in  rem:  Junction  Railroad  v.  Phila.,  88 
Pa.  428.  Each  owner  had  an  undivided  moiety  in  the  whole, 
therefore  the  assessment  should  have  been  against  the  whole 
property  and  there  cannot  be  a  subdivision  of  interest. 

The  general  statutes  of  the  state  upon  the  subject  of  taxing 
property  refer  to  private  property,  not  to  that  owned  by  the 
state :  Dillon  on  Mun.  Corp.  §  614 ;  People  v.  Doe,  86  Cal.  220. 

There  was  no  evidence  in  this  case  that  the  pi-operty  in  ques- 
tion was  anything  but  rural,  and  this  question  should  not  have 
been  submitted  to  the  jury ;  the  court  rightly  determined  it  in 
favor  of  defendants.  The  foot  front  rule  does  not  apply  to 
rural  property:  Washington  Ave.,  69  Pa.  862;  Seely  v.  City 
of  Pittsburg,  82  Pa.  860 ;  Craig  v.  City  of  Phila.,  89  Pa.  265 ; 
City  of  Scranton  v.  Penna.  Coal  Co.,  106  Pa.  446. 

Opinion  by  Mr.  Justice  Mitchell,  July  18, 1895 : 
The  act  of  May  1,  1876,  P.  L.  94,  provides  that  councils  of 
cities  not  of  the  fii*st  class  ^^  shall  not  pass  any  ordinance  author- 
izing the  grading  or  paving  of  any  street  ....  before  they 
have  caused  the  city  engineer  to  make  an  estimate  of  the  total 
cost  of  such  improvement,  particularly  stating  the  items  and 
the  cost  of  each,  and  a  map  or  plan  of  all  the  property  liable  to 
assessment  for  the  cost  of  the  same,  and  also  caused  the  board 
of  viewei-s  to  view  the  property  and  make  a  schedule  showing 
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the  total  cash  value  of  the  same  as  nearly  as  can  be  ascertained, 
and  the  amount  each  property  owner  will  be  liable  to  pay  for 
such  improvement;  which  estimate,  map  or  plan  and  schedule 
shall  be  attached  to  the  ordinance  before  its  passage,  and  shall 
remain  on  file  in  the  proper  office  for  the  benefit  of  all  persons 
interested  ^^and  any  ordinance  for  paving,  etc.  passed  before 
compliance  with  this  requirement  shall  be  void." 

The  select  council  of  the  city  of  Reading  on  Aug.  9, 1886, 
passed  an  ordinance,  S.  0.  No.  37,  for  the  grading  of  South 
street.  This  ordinance  had  the  necessary  plan,  estimate,  etc. 
attached  as  the  act  of  1876  required,  but  on  coming  up  in  com- 
mon council,  Sept.  2, 1886,  it  was  defeated. 

On  Sept.  27, 1886,  a  new  ordinance,  C.  C.  No.  80,  was  in- 
troduced into  common  council,  and  on  Oct.  11,  1886,  it  was 
passed  by  both  chambers.  This  ordinance  was  not  preceded 
by  any  action  of  councils  causing  the  city  engineer  to  make  an 
estimate,  plan,  etc.,  in  connection  with  it,  but  at  some  time, 
which  the  jury  have  found  was  before  final  passage,  the  plan, 
estimate,  etc.,  belonging  to  the  defeated  ordinance,  S.  C.  No.  37, 
were  detached  therefrom,  and  attached  to  the  new  ordinance, 
C.  C.  No.  30. 

These  facts  being  undisputed,  the  question  raised  by  the  first 
point  reseiTcd  is  whether  they  show  a  sufficient  compliance  with 
the  act  of  1876  to  make  the  second  ordinance,  C.  C.  No.  30, 
valid.     We  are  clearly  of  opinion  that  they  do  not. 

It  would  be  sufficient  objection  for  the  purposes  of  this  case, 
that  the  attachment  of  the  plan  etc.  to  the  new  ordinance  was 
not  done  at  the  command,  or  by  the  authority  of  councils,  nor 
so  far  as  appears  even  with  their  knowledge  as  a  body,  though 
some  of  the  members  knew  of  it.  It  was  the  act  of  the  city  clerk 
of  his  own  motion  or  on  the  suggestion  of  a  member  as  to  the 
necessity  of  it.  This  was  entirely  insufficient.  The  statute 
contemplates  that  it  shall  be  done  by  council  as  a  body,  in  their 
legislative  capacity,  so  that  all  the  members  shall  have  notice 
or  knowledge  of  the  facts  which  are  made  a  prerequisite  to 
their  valid  legislative  action. 

But  even  if  the  attachment  of  the  old  plan  to  the  new  oi*di- 
nance  had  been  by  command  of  councils  themselves,  that  alone 
would  not  have  been  sufficient.  The  main  object  of  the  act  of 
1876  was  to  compel  councils  when  passing  the  ordinance  to 
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have  before  their  immediate  view  the  situation  of  the  property 
on  the  street,  the  probable  cost  of  the  improvement,  and  the 
distribution  of  the  burden  on  the  lot  ownei-s  who  were  to  be 
called  upon  to  pay.  Incidentally  also  the  same  information  was 
to  be  for  the  benefit  of  lot  ownei-s  and  others  interested,  and  to 
tliis  end  the  plan  etc.  were  to  i*emain  on  file.  But  the  main 
purpose  was  to  serve  as  a  check  on  ignorant  and  inconsiderate 
legislation,  by  bringing  the  most  important  relevant  facts  to  the 
direct  notice  of  the  members  and  the  body,  when  in  the  act  of 
legislating  upon  them.  It  is  part  of  the  system  which  is  found 
in  the  constitutional  provisions  that  the  subject  of  bills  shall 
be  clearly  expressed  in  their  titles,  and  that  no  bill  shall  be  re- 
vived, amended,  etc.  by  reference  to  title  only,  but  by  reenact- 
ment  at  length,  and  which  is  carried  through  nearly  all  of  our 
statutes  relating  to  municipal  bodies  and  their  legislative  action. 
When  a  plan,  estimate  etc.  are  made  in  view  of  a  specific  ordi- 
nance, and  that  ordinance  with  its  attachments  fails,  they  all 
fall  together.  Of  course  we  do  not  refer  to  reconsideration  of 
votes,  under  the  rules  of  the  legislative  body,  but  to  new  action. 
When  such  action  starts  it  must  start  anew  on  its  own  basis. 
If  a  plan  and  estimate  made  for  one  ordinance  may  be  taken  by 
councils  as  a  basis  for  another  after  two  months,  it  may  be  so 
taken  after  a  longer  interval,  and  in  the  meanwhile  there  will 
be  no  certainty  that  the  situation  and  value  of  the  property  may 
not  have  changed.  There  will  be  no  standard  but  the  discre- 
tion of  councils,  which  the  act  of  1876  intended  to  restrain 
within  the  prescribed  limits.  It  is  not  meant  that  the  report 
of  the  city  engineer  and  others  must  necessarily  be  thrown  away, 
and  the  work  all  done  over  again.  If  the  interval  is  such  that 
there  is  a  fair  presumption  against  any  material  change  in  the 
situation,  councils  may  reasonably  direct  the  city  engineer  to 
take  up  his  report  again  and  supplement  it  with  reference  to 
present  circumstances.  All  tliat  we  mean  to  say  is  that  the 
prerequisites  to  the  passage  of  an  ordinance,  must  be  had  with 
direct  reference  and  in  the  veiy  course  of  the  legislation  itself. 
Otherwise  the  main  object  of  the  statute  is  not  accomplished. 

There  is  nothing  in  the  cases  cited  by  appellant,  which  con- 
flicts with  these  views.  Oil  City  v.  Morris,  1  Penny.,  420, 
decided  that  a  view  by  the  commission  under  the  act  of  1872 
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was  equivalent  to  one  by  a  board  of  viewei-s  under  the  act  of 
1876,  and  the  question  whether  the  view  was  made  before  the 
passage  of  the  ordinance  was  properly  left  to  the  jury :  Erie  v. 
Brady,  127  Pa.  169,  was  to  the  same  effect,  that  a  positive 
averment  in  an  affidavit  of  defense  that  no  plan  was  made, 
would  carry  that  question  to  the  jury.  Beaumont  v.  Wilkes- 
Barre,  142  Pa.  198,  was  not  on  the  same  question  at  all.  The 
stress  of  that  case  was  on  the  borough  act  of  1851.  A  proceed- 
ing for  paving  a  street  commenced  in  1883,  but  was  delayed 
and  protracted  by  injunctions,  protests,  changes  of  plan,  etc., 
until  finally  the  plan  and  estimate  required  by  the  act  of  1876 
were  made  in  December,  1885,  and  an  ordinance  passed  in  Feb- 
ruaiy,  1886.  The  court  held  the  proceedings  continuous,  and 
that  a  notice  to  the  lot  holdera  in  1884  followed  by  hearings 
and  remonstrances  from  time  to  time,  was  not  too  remote  under 
the  act  of  1851.  The  act  of  1876  was  strictly  complied  with, 
and  the  views  of  RiCB,  P.  J.,  quoted  on  pp.  216,  217,  ai-e  in 
exact  accord  with  those  we  have  expressed. 

The  whole  ordinance  being  invalid  it  is  not  strictly  necessaiy 
to  consider  the  other  points,  but  we  are  of  opinion  that  the  lien 
was  bad  in  form.  It  is  a  proceeding  in  rem,  and  there  is  no 
authority  for  dividing  up  the  assessment  and  filing  pai-t  of  it 
against  the  ''  right  and  title  "  of  one  joint  owner. 

The  learned  judge  left  to  the  jury  the  question  whether  the 
land  was  rural,  and  they  found  it  was  not.  But  the  facts  hav- 
ing been  stated  in  a  point  reserved,  the  judge  was  of  opinion 
as  matter  of  law  that  it  was.  The  question  whether  urban 
or  rural  is  usually  for  the  jury  because  it  is  one  of  fact:  South 
Chester  v.  Garland,  162  Pa.  91 ;  McKeesport  v.  Soles,  165  Pa. 
628.  But  where  the  facts  are  agreed  upon  it  becomes  a  ques- 
tion of  law  for  the  court  as  in  other  cases.  We  cannot  say 
that  the  learned  judge  with  his  superior  knowledge  of  the  local- 
ity was  not  right  in  his  view  of  the  point  reserved,  but  we 
have  here  two  opposite  findings  on  the  same  facts.  This,  to 
say  the  least,  is  inconvenient  practice.  Either  the  question 
should  have  been  withdrawn  from  the  juiy  on  the  ground  that 
the  facts  were  agreed  upon  for  the  court,  or  having  been  sub- 
mitted to  and  found  by  the  jury  the  point  reserved  should  have 
been  considered  as  withdrawn ;  and  the  verdict,  if  against  tlie 
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evidence,  should  have  been  set  aside,  so  that  on  a  new  trial,  if 
the  facts  still  appeared  undisputed,  the  court  might  give  a 
binding  direction. 

Judgment  affirmed. 


M.  Valeria  Witman  and   Harrison  T.  Witman  v.  The     loo 

City  of  Reading,  Appellant.  200  laol 

;  217        376: 
Municipal  claims^Fronl  foot  rule  of  assessment,  1  xt)9  — 375 

No  properties  can  be  assessed  for  the  cost  of  a  sewer  except  those  that  |f218       ^6 
abut  on  the  line  of  it. 

Hence,  when  an  ordinance  passed  by  the  councils  of  the  city  of  Reading, 
a  city  of  the  third  class,  divided  the  city  into  sewer  districts,  and  provided 
that  when  in  any  of  the  said  districts,  main  sewers  shall  be  used  as  local 
sewers,  such  part  of  the  cpst  of  those  main  sewers  which  may  also  serve 
for  local  sewers,  as  well  as  the  cost  of  all  lateral  or  bmnch  sewera,  *'  shall 
be  assessed  on  the  properties  abutting  thereon  by  an  equal  assessment  by 
the  foot  fi'ont  rule,  which  rate  per  foot  shall  be  asceilained  by  dividing 
the  total  cost  and  expense  of  construction  of  the  sewers  in  any  district,^ 
less  the  excess  cost  of  any  main  sewer  over  and  above  the  portion  of  the  / 
cost  and  expense  required  for  local  sewerage,  by  the  total  number  of  feet  i 
front  of  property  in  said  district,  the  quotient  being  the  price  per  foot,"\ 
it  was  Iieid  that  the  assessment  was  illegal  as  to  tiie  excess  beyond  what  j 
any  particulai'  property  would  have  been  charged  for  the  sewer  in  front 
of  it. 

II  seems  that  the  injunction  should  have  been  confined  to  collecting  the 
excess.  ••  While  the  foot  front  rule  of  assessment,  it  is  true,  does  not  ex- 
press a  principle  of  taxation,  but  merely  a  convenient  method,  yet  its 
foundation  is  not  in  uniformity  of  value,  but  in  uniformity  of  benefit." 
By  Mr.  Justice  Mitchell. 

Hence  also  it  was  held  to  be  error  to  enjoin  the  collection  of  the  whole 
assessment,  because  of  the  application  of  the  foot  front  rijile. 

Argued  March  7, 1895.  Appeal  No.  839,  July  T.,  1895,  by 
defendant,  from  a  decree  of  C.  P.  of  Berks  Co.,  N(».  600,  Equity 
Docket,  1894,  enjoining  the  defendant  from  collecting  assess- 
ment, upon  municipal  claim.  Before  Green,  Williams,  Mc- 
CoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Reversed. 

The  facts  appear  from  the  following  opinion  of  MoPher- 
BON,  J.,  who  specially  presided : 
"This  case  was  heard  by  the  couii;  under  the  recent  equity 
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rules.  From  the  pleadings,  the  agreements  and  admissions  of 
the  parties  and  the  documentary  evidence  offei'ed,  we  find  the 
following  facts : 

"  1.  The  plaintiffs,  who  are  husband  and  wife,  are  citizens  of 
Reading,  and  since  January  1, 1884,  Mrs.  Witman  has  been 
and  is  now  the  owner  in  fee  of  a  building  lot  in  that  city,  situ- 
ated on  the  northwest  corner  of  Sixth  and  Laurel  streets,  and 
bounded  as  follows  :  On  the  east  by  Sixth  street,  on  the  south 
by  Laurel  street,  on  the  west  by  a  ten  feet  wide  alley,  and  on 
the  north  by  property  of  Fay  ;  her  lot  having  a  front  of  28  feet 
and  a  depth  of  110  feet. 

"  2.  The  city  of  Reading  is  a  city  of  the  third  class  under 
the  laws  of  the  commonwealth  of  Pennsylvania. 

"  3.  By  ordinance  of  its  councils  approved  March  27, 1898, 
the  said  city  was  divided  into  eight  sewer  districts  for  house 
sewerage  purposes.  Mrs.  Witman's  property  is  situated  in  the 
First  District,  which  comprises  *  all  that  part  of  the  city  bounded 
on  the  north  by  the  northern  building  line  of  Penn  street  be- 
tween the  western  city  line  and  the  center  line  of  Seventh 
street  and  by  the  noithern  building  line  of  Washington  street 
between  the  center  line  of  Seventh  street  and  the  eastern  build- 
ing line  of  Ninth  street,  on  the  east  by  the  eastern  building 
line  of  Ninth  street,  and  on  the  south  and  west  by  the  city  line.' 
The  said  ordinance  further  piovides,  that  when  in  any  of  the 
said  districts  main  sewers  shall  be  used  as  local  sewers,  such 
part  of  the  cost  of  tJiose  main  sewers  which  may*Ulso  serve  for 
local  sewera,  as  well  as  the  cost  of  all  lateral  or  branch  sewers, 
*  shall  be  assessed  on  the  properties  abutting  thei-eon  by  an 
equal  assessment  by  the  foot  front  rule,  which  rate  per  foot 
shall  be  ascertained  by  dividing  the  total  cost  and  expense  of 
construction  of  the  sewera  in  any  district,  less  the  excess  cost 
of  any  main  sewer  over  and  above  the  portion  of  the  cost  and 
expense  required  for  local  sewerage,  by  the  total  number  of 
feet  front  of  property  in  said  district,  the  quotient  being  the 
price  per  foot.' 

"  4.  The  said  ordinance  also  provides,  that, '  whenever  councils 
direct  the  construction  of  house  sewei*8  in  any  district,  they 
shall  also  provide  for  the  construction  of  proper  house  connec- 
tions leading  from  the  main  or  lateml  or  branch  sewer  to  the 
inner  curb  line  of  the  street  or  highway,  the  cost  and  expense 
of  which  shall  be  assessed  upon  the  lots  or  parcels  of  land  for 
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the  accommodation  of  which  such  connecting  branches  or  pipes 
may  be  constructed ;  and  the  city  engineer  shall  be  directed  to 
make  an  estimate  of  the  cost  and  expense  of  proper  house  con- 
nections leading  from  the  inner  curb  line  of  the  street  or  high- 
way on  the  one  side  to  the  inner  curb  line  on  tbe  other  side  of 
the  sti-eet  or  highway,  and  connecting  into  the  main  or  lateral 
sewer,  which  cost  and  expense  shall  be  equally  divided  in  a 
lump  sum  and  so  assessed  against  the  abutting  properties  on 
either  side  of  the  street.' 

''5.  By  another  ordinance  approved  October  10,  1898,  the 
city  dii-ected  that  *  a  system  of  house  drainage  sewera  be  and  is 
hereby  directed  to  be  constructed  in  the  First  Sewer  District 
accoi-ding  to  such  plans  and  specifications  as  the  city  engineer 
may  prepare,  and  he  is  hereby  directed  to  prepare  plans  and 
specifications  for  said  purpose,  and  the  cost  and  expense  of  the 
same  be  and  is  hereby  levied  and  shall  be  and  is  hereby  author- 
ized to  be  collected  from  the  owners  of  real  estate  bounding 
and  abutting  on  the  streets  along  which  the  said  sewers  will  be 
constructed  in  said  district,  as  follows :  in  the  case  of  main  sew- 
ers, the  proportion  of  the  cost  and  expense  of  the  same  required 
for  local  sewers  shall  be  assessed  upon  the  properties  abutting 
thereon  by  an  equal  assessment  by  the  foot  front,  and  the  cost 
of  such  main  sewer  over  and  above  the  portion  thereof  assessed 
for  local  sewerage  shall  be  paid  out  of  the  general  revenues, 
and  in  case  of  lateral  or  branch  sewers,  the  cost  and  expense 
thereof  shall  be  assessed  upon  the  properties  abutting  thereon 
by  an  equal  assessment  by  the  foot  front  along  or  through  which 
such  sewers  run.' 

"  There  are  six  sizes  of  sewers  in  the  said  system  of  the  fol- 
lowing diameters,  namely :  ten  inches,  twelve  inches,  fifteen 
inches,  eighteen  inches,  twenty-four  inches,  and  fifty-four  inches. 
As  a  rule  the  small  sizes  ai-e  designed  for  the  narrow  streets, 
except  where  narrow  streets  are  found  convenient  for  the  loca- 
tion of  main  sewers. 

"  Section  6  of  the  same  ordinance  further  provides,  *  that  on 
all  corner  lots,  an  allowance  sh<all  be  made  of  one-half  of  the 
length  of  one  of  their  fronts,  such  allowance  to  be  always  and 
only  on  the  street  or  highway  having  the  longest  front,  and  no 
claim  for  deduction  shall  thereafter  be  considered,  where  by 
change  of  property  lines,  the  allowance  made  shall  by  such 
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alteration  be  placed  upon  the  short  side.  In  case  both  fronts 
are  equal  in  dimensions,  the  allowance  shall  be  made  on  the 
side  along  which  a  sewer  shall  be  last  laid,  both  sides  haying  a 
sewer ;  and  in  cases  where  a  full  block  is  unimproved,  the  depth 
of  lot  for  computing  the  allowance  shall  be  taken  as  half  the 
length  of  lot,  and  in  no  case  shall  the  allowance  exceed  sixty 
feet  on  any  corner  lot.' 

"  6.  By  the  said  ordinance  of  October  10th,  it  was  further  pro- 
vided *  that  there  shall  also  be  constructed  along  the  main  and 
lateral  or  branch  sewers  in  said  district,  all  proper  house  connec- 
tions or  branches  leading  from  the  main  or  lateral  sewer  to  the 
inner  curb  line  on  either  side  of  the  street  or  highway,  and  that 
the  cost  and  expense  thereof  shall  be  and  is  hereby  levied,  and 
shall  be  and  is  hereby  authorized  to  be  collected  from  the  owners 
of  real  estate,  for  the  accommodation  of  which  such  connect- 
ing branches  and  pipes  may  be  constructed  by  an  equal  assess- 
ment on  such  properties  as  follows :  In  streets  of  eighty  feet 
and  over  in  width  there  shall  be  assessed  the  sum  of  seventeen 
(17)  dollars  for  each  house  connection  ;  in  streets  of  sixty  feet 
in  width  there  shall  be  assessed  the  sum  of  twelve  and  60-100 
(12.50)  doUara  for  each  house  connection ;  in  streets  of  fifty  feet 
in  width  there  shall  be  assessed  the  sum  of  eleven  and  60-100 
(11.50)  dollai-s  for  each  house  connection ;  in  streets  of  forty  feet 
in  width  there  shall  be  assessed  the  sum  of  nine  (9)  dollars  for 
each  house  connection ;  in  streets  of  thirty  feet  in  width  thei-e 
shall  be  assessed  the  sum  of  six  and  60-100  (6.60)  dollars  for 
each  house  connection,  and  in  streets  of  twenty  feet  in  width 
there  shall  be  assessed  the  sum  of  six  and  60-100  (6.60)  dollars 
for  each  house  connection,  provided^  however^  that  in  no  case, 
except  as  a  sanitary  measure  of  which  council  shall  judge, 
shall  said  house  connections  extend  further  from  said  sewers 
than  to  the  inner  line  of  tlie  curbstone  of  said  street  or  high- 
way.' 

"  7.  By  the  said  ordinance  it  was  also  provided  *  that  immedi- 
ately after  the  passage  of  this  ordinance,  the  city  engineer  be 
and  is  hereby  directed  to  advertise  for  sealed  proposals  upon  the 
plans  and  specifications  prepared  by  him,  as  directed  in  the  fii*st 
section  of  this  ordinance,  and  to  present  said  sealed  proposals 
to  councils  as  provided  by  law.'  He  was  also  (by  section  6) 
dii'ected  *  forthwith  to  ascertain  the  amount  to  be  levied  and  col- 
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lected  from  each  owner  of  real  estate  bounding  and  abutting  on 
streets  along  and  thi-ough  which  such  main  and  lateral  sewers 
run,  and  he  shall  assess  the  same,  adding  thereto  the  amount 
fixed  in  this  ordinance  for  proper  house-connections,  in  cases 
where  such  connections  are  made,  and  he  shall  give  at  least  five 
days'  notice  of  the  time  and  place  of  making  such  assessment 
by  publication  in  the  daily  newspapers  in  the  city  of  Reading 
for  three  successive  days,  and  by  serving  notice  on  an  adult  per- 
son residing  in  each  of  the  properties  to  be  affected  by  said 
assessment,  at  which  time  and  place  all  paiiiies  interested  shall 
be  heard  by  the  said  city  engineer.  In  case  an  adult  peraon  can- 
not be  found,  i*esiding  upon  any  property  that  may  be  affected 
by  said  assessment,  said  notice  shall  be  tacked  or  posted  conspic- 
uously on  the  premises.  Said  assessments  shall  be  paid  to  the 
city  treasurer,  and  shall  be  payable  in  ten  equal  installments, 
the  first  of  which  shall  be  due  and  payable  at  the  expiration  of 
thirty  (30)  days  after  the  date  of  the  assessment,  the  second  in- 
stallment  shall  be  due  and  payable  at  the  expimtion  of  three  (8) 
months  thereafter,  the  third  installment  shall  be  payable  at  the 
expiration  of  six  (6)  months  thereafter,  the  fourth  installment 
shall  be  due  and  payable  at  the  expimtion  of  nine  (9)  months 
thereafter,  the  fifth  installment  shall  be  due  and  payable  one  (1) 
year  thereafter,  the  sixth  installment  shall  be  due  and  payable 
at  the  expiration  of  fifteen  (16)  months  thereafter,  the  seventh 
installment  shall  be  due  and  payable  at  the  expiration  of  eighteen 
(18)  months  thereafter,  the  eighth  installment  shall  be  due  and 
payable  at  the  expiration  of  two  yeai-s  thereafter,  the  ninth  in- 
stallment shall  be  due  and  payable  at  the  expiration  of  two  yeai-s 
and  six  months  thereafter,  and  the  tenth  and  final  installment 
shall  be  due  and  payable  at  the  expiration  of  three  (3)  yeju^ 
thereafter;  the  deferred  installments  shall  bear  interest  at  the 
rate  of  six  per  cent  per  annum,  payable  semi-annually,  com- 
mencing thirty  days  after  the  date  of  the  assessment,  provided^ 
that  if  either  the  first  or  any  subsequent  installment  remains 
unpaid  for  the  space  of  two  months  after  the  same  shall  be  due 
and  payable,  the  whole  of  the  assessments  remaining  unpaid 
shall  be  due  and  payable ;  emd  provided  further^  that  any  person 
upon  whom  such  assessments  have  been  made,  may  pay  all  or  us 
many  as  he  chooses  of  such  installments  before  the  same  are  due. 
The  city  engineer  shall,  as  soon  as  possible  after  the  date  of  the 
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assessment  herein  provided,  certify  a  complete  copy  thereof  to 
the  city  treasurer  for  collection.  It  shall  be  the  duty  of  the 
city  treasurer  to  keep  all  moneys  received  by  him  under  this 
ordinance,  sepai-ate  and  apart  from  all  other  money  of  the  city, 
and  no  part  thereof  shall  be  used  or  be  appropriated  for  any 
other  purpose  than  that  mentioned  in  this  ordinance.' 

'*  8.  Both  the  ordinances  above  referred  to  are  hereby  made 
part  of  this  finding. 

"  9.  Afterwards  the  city  accepted  one  of  the  proposals  for 
the  construction  of  this  system  of  improvement,  and  began  and 
is  now  proceeding  with  the  construction  of  sewei*s  in  the  said 
district  in  accordance  with  the  plans  and  specifications  so  pre- 
pared by  the  city  engineer ;  and  the  city  engineer  has  made  an 
assessment  in  accordance  with  the  principles  specified  in  the 
ordinance  of  March  27th,  upon  all  owners  of  real  estate  in  the 
said  First  District  fronting  on  the  proposed  sewei*s  at  the  mte 
of  85.4  cents  per  front  foot,  and  has  fixed  Mi*s.  Witman's  share 
thereof,  as  the  owner  of  the  property  aforesaid,  at  J66.19 ;  she 
being  charged  by  the  city  engineer  for  the  puiposes  of  said 
assessment  with  a  frontage  of  seventy-seven  feet  six  inches ; 
and  he  has  also  assessed  against  her  for  a  house  connection 
with  the  sewer  which  will  be  constructed  along  the  said  prop- 
erty, the  sum  of  $12.50,  although  there  is  no  house  or  building 
erected  upon  her  lot. 

"  The  street  upon  which  the  said  sewer  will  be  constructed 
is  sixty  feet  in  width. 

"  10.  The  assessments  for  house  connections  in  the  said  dis- 
trict,of  which  the  said  assessment  for  $12.50  mentioned  in  par- 
agraph 9  of  this  finding  is  a  part,  were  made  by  councils  in  the 
ordinance  of  October  10th,  upon  an  estimate  furaished  by  the 
city  engineer,  before  a  contract  for  making  the  said  connections 
was  let,  and  therefore  before  the  actual  cost  price  could  be 
accurately  ascertained ;  but  the  amount  fixed  in  the  said  ordi- 
nance as  a  charge  for  house  connections  was  an  average  of  all 
the  bids  submitted.  The  aggregate  of  the  assessments  for  house 
connections  in  the  First  Sewer  District,  as  made  by  the  city 
engineer  in  obedience  to  the  ordinance,  is  larger  than  the  aggre- 
gate cost  and  expense  of  the  said  house  connections  will  be, 
but  the  charge  against  Mrs.  Witman's  property  is  a  fair  charge 
for  the  work  to  be  done  there,  and  no  evidence  was  offered  to 
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support  the  allegation  that  the  sum  of  $12.50  is  moi*e  than  the 
work  will  actually  cost. 

"11.  Both  the  assessment  for  house  connections  and  the 
assessment  for  sewer  construction  were  based  not  upon  the 
actual  cost  and  expense  of  the  work  after  it  was  done,  but  upon 
previous  estimates  of  what  the  cost  and  expense  would  be. 
The  assessment  for  sewer  construction  was  based  upon  the 
price  agieed  upon  in  the  city's  contract ;  but  as  already  stated, 
*he  assessment  for  house  connections  was  made  before  any  con- 
tract was  entered  into  for  the  construction  of  this  branch  of 
the  work,  and  was  based  upon  an  average  of  all  the  bids  sub- 
mitted. 

"  12.  The  first  sewer  district  aforesaid  has  an  area  of  from 
three  fourths  of  a  square  mile  to  one  square  mile,  and  the 
assessment  by  the  foot  front  is  for  sewei-s  being  constructed,  or 
about  to  be  constructed,  in  eveiy  street  within  its  limits,  except 
the  following  streets,  namely :  A  part  of  Canal  street  between 
Bingaman  and  Seventh  streets ;  Grape  street  between  Second 
and  Third  streets ;  Furnace  street.  Mill  street,  a  part  of  Nev- 
ei"sink  street  between  Eighth  street  and  Neversink  alley,  South 
Ninth  street  from  South  street  to  the  southern  city  limits. 
Chestnut  street  from  Canal  street  to  River  street.  Spruce  street 
from  Canal  street  to  River  street,  Bingaman  street  from  Canal 
street  to  River  street,  and  River  street  fi-om  Bingaman  street 
to  Chestnut  street.  The  streets  upon  which  sewers  are  being 
constructed,  or  are  about  to  be  constructed,  have  a  total  length 
of  nearly  efighteen  miles  and  a  width  which  varies  from  twenty 
feet  or  less  to  eighty  feet,  or  if  the  highway  known  as  Penn 
Square  is  included,  to  a  width  of  two  hundred  feet.  The 
district  embraces  a  portion  of  the  business  center  of  the  city, 
and  extends  to  the  western  and  southern  city  limits.  It  includes 
all  sizes  of  property,  from  small  dwelling  houses  with  a  front- 
age of  ten  feet  to  industrial  and  manufacturing  establishments, 
coal,  lumber,  and  freight  yards,  having  a  frontage  of  hundreds 
of  feet,  and  in  some  cases  a  frontage  upon  more  streets  than 
one.  It  embraces  properties  situate  a  mile  or  more  apart,  some 
of  which  on  Penn  street,  are  assessed,  at,  and  are  worth,  with 
the  buildings  thereon  erected,  as  much  as  $1,600  per  front  foot ; 
and  some  of  which,  in  the  remote  parts  of  the  district  and  on 
narrow  streets,  are  assessed  at  and  are  worth  not  more  than 
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forty  dollai-s  per  front  foot ;  or  in  the  case  of  corner  properties, 
reckoning  both  fronts,  are  assessed  at  and  worth  not  more  than 
ten  dollai-8  per  front  foot.  Upon  these  propei-ties,  thus  differ- 
ing widely  in  size,  situation,  and  value,  the  method  of  assess- 
ment adopted  by  the  city  will  impose  a  tax  of  eighty-five  and 
four-tenths  cents  per  front  foot ;  so  that  Mra.  Witroan's  prop- 
erty, which  by  reckoning  its  entire  front  on  Sixth  and  Laurel 
streets,  is  worth,  according  to  the  city  assessment,  about  twelve 
dollars  per  front  foot,  will  be  required  to  pay  as  much  per  front 
foot  as  a  property  on  Penn  street,  worth,  according  to  the  same 
assessment,  about  $1,600  per  front  foot. 

^^This  method  of  assessment  also  compels  Mrs.  Witman's 
property  to  bear  a  share  of  the  cost  of  constructing  sewers 
which  do  not  run  along  her  property,  and  do  not  give  it  the 
slightest  benefit. 

^^13.  The  first  installment  of  the  said  assessment  was  made 
payable  on  the  twenty-fifth  day  of  July,  1894,  and  the  i*emain- 
ing  installments  at  the  period  specified  in  the  seventh  finding  of 
fact.  The  said  sewer  system  is  still  in  process  of  construction 
and  will  not  be  finished  for  some  time  to  come. 

"  The  principal  question  in  the  case  is  this :  In  view  of  the 
facts  above  found,  was  the  foot  front  rule  lawfully  applied  as  a 
method  of  assessment?  In  Pennsylvania,  at  least,  and  else- 
where also  as  far  as  we  know,  this  rule  has  never  been  used 
heretofore  over  so  extensive  an  area  and  upon  properties  vary- 
ing so  widely  in  size,  situation  and  value.  In  order,  therefore, 
to  determine  whether  it  may  be  properly  extended  as  the  city 
now  desires,  the  reason  which  supports  the  rule  must  be  con- 
sidered and  its  true  nature  must  be  clearly  pei'ceived  and 
steadily  kept  in  mind. 

"  Its  nature  is  well  known.  It  is  simply  a  convenient  method 
of  assessing  the  cost  of  certain  public  improvements  upon  the 
properties  directly  affected  thereby ;  and  it  is  supported,  and 
can  only  be  supported,  because  these  properties  are  so  nearly 
equal  in  value  that  equality  of  burden  is  thus  attained.  It 
rests  upon  the  facts  either  actually  existing  or  assumed  to  exist 
in  each  particular  case,  that  the  lots  assessed  by  this  method 
lie  in  a  similar  situation  and  are  similarly  affected  by  all  the 
circumstances  which  give  them  value.  Minor  differences  be- 
tween them  are  disregarded  (although  the  result  of  those  dif- 
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ferences  may  be  a  real  inequality  in  value),  as  long  as  the 
inequality  is  not  considerable ;  the  reason  being,  that  exact 
equality  of  buixlen  can  rarely  be  reached  by  any  form  of  tax- 
ation, and  therefore  that  approximate  equality  must  be  accepted. 
But  the  essence  of  the  transaction  is  taxation  according  to 
value,  and  this  is  not  the  less  true,  although  it  is  also  true  that 
the  value  is  not  a  visible  but  only  an  lissumed  factor  in  the  cal- 
culation.  The  process  could  not  be  misunderstood,  if  a  dififer- 
ent  method  of  calculation  should  be  adopted  and  if  each  foot 
of  ground  affected  by  the  improvement  should  be  appraised  at 
the  same  definite  value,  and  the  aggregate  of  values  should 
then  be  divided  into  the  cost  of  the  improvement.  A  rate  per 
cent  of  taxation  would  thus  be  produced,  and  this  rate  when 
applied  to  the  value  of  each  foot  would  give  the  same  result  as 
is  now  attained  by  assuming  each  foot  to  be  just  as  valuable  as 
every  other  foot  and  dividing  the  cost  of  the  improvement  by 
the  number  of  feet.  Both  methods  rest  alike  upon  the  valua- 
tion of  the  property  affected,  and  the  only  difference  is  that 
one  method  specifies  the  value  and  declares  it  to  be  the  same 
throughout,  while  the  other  method  assumes  the  value  to  be  the 
same  throughout,  but  does  not  specify  it.  This  is  well  under- 
stood and  need  not  be  supported  by  the  citation  of  authoiities. 

"It  is  manifest,  therefore,  that  as  soon  as  the  value  of  the 
properties  affected  begins  to  differ  perceptibly,  the  reason  of 
the  rule  begins  to  weaken,  and  that  a  point  must  at  some  time 
be  reached  where  the  values  differ  so  widely  that  the  reason, 
and  -with  the  reason  the  rule  itself,  must  wholly  disappear. 
Upon  this  ground  the  court  refused  to  apply  the  rule  to  city 
property  and  to  farming  land  affected  by  the  same  improve- 
ment, as  may  be  seen  in  the  decisions  of  Washington  Ave.,  69 
Pa.  362 ;  Seely  v.  Pittsburg,  82  Pa.  360,  and  Keith  v.  Phila., 
126  Fa.  575.  See  also  the  recent  discussion  in  Morewood 
Ave.,  159  Pa.  20,  following  in  Fifty-fourth  St.,  165  Pa.  10. 
So  too,  if  there  is  a  considerable  difference  in  the  amount  of 
benefits  received  from  the  imprbvement,  by  the  respective  prop- 
erties, the  rule  cannot  be  applied  because  of  the  substantial 
inequality  of  burden  which  in  this  way  would  also  be  produced  : 
Saw  Mill  Run  Bridge,  85  Pa.  168. 

"It  clearly  appears,  therefore,  that  the  foot  front  rule  does 
not  express  i%  principle  of  taxation,  which  might  be  capable  of 
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indefinite  extension  over  a  continually  wider  area  and  upon  a 
continually  enlarging  class  of  subjects ;  but  that  it  is  a  mere 
device  of  convenience,  based  upon  the  observed  facts  that  prop- 
erties similarly  situated  are  usually  of  a  similar  value,  and  are 
usually  affected  alike  by  public  improvements  along  their  re- 
spective fronts.  It  follows  of  necessity,  that  whenever  it  is 
proposed  to  extend  the  rule  to  a  whole  district,  as  the  city  of 
Reading  now  proposes,  such  extension  can  only  be  permitted 
if  the  properties  in  the  whole  district  are  of  substantially  sim- 
ilar value,  and  are  affected  by  the  contemplated  improvement 
with  substantial  similarity.  This  is  not  a  question  of  law,  but 
a  question  of  fact,  and  the  facts  agreed  upon  by  the  parties  to 
this  particular  controversy,  and  hereinbefore  found  by  the  court, 
sufficiently  indicate  the  answer  which  the  proposition  of  the 
city  must  receive. 

^^It  must  be  conceded  that  cases  might  arise  in  which  it 
would  be  hard  to  say  whether  the  difference  in  value  and  in 
benefits  received  was  so  small  as  to  allow,  or  so  great  as  to  for- 
bid, the  application  of  this  rule ;  and  upon  this  question  minds 
niight  easily  differ  as  upon  any  other  question  of  fact.  Such  a 
difficulty  could  only  be  solved  by  the  final  decision  of  some  ulti- 
mate tribunal,  but  the  question  in  eveiy  case  would  be  the  same 
question,  whatever  the  degree  of  difference  and  whatever  the 
final  decision  might  be.  It  is  also  conceivable  that  a  difficulty 
of  this  kind  might  arise  upon  the  same  street  or  the  same  sec- 
tion of  a  street  in  a  city ;  even  there,  under  the  most  favorable 
circumstances  for  the  application  of  the  rule,  inequality  in  value 
or  in  benefits  might  be  so  considerable  as  to  make  the  rule  sub- 
stantially unequal  and  therefore  substantially  unjust.  And  if, 
as  the  learned  counsel  for  the  city  stated  at  the  trial,  there  is 
now  as  much  inequality  in  value  between  properties  at  differ- 
ent points  upon  a  single  street  in  the  city  of  Reading,  as  exists 
between  the  most  and  the  least  valuable  properties  in  this  sewer 
district,  it  does  not  follow  (as  he  seemed  to  argue),  that  the 
foot  front  rule  could  nevertheless  be  applied  to  all  properties 
upon  that  street,  and  therefore  that  it  might  be  with  equal 
propriety  applied  throughout  the  whole  district.  The  conse- 
quences would  rather  be,  that  the  rule  would  have  to  be  given 
up  or  restricted  within  proper  limits,  even  upon  the  street,  or 
else  that  a  different  and  more  equitable  method  of  apportion- 
ment would  have  to  be  adopted. 
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"  In  our  opinion,  the  frontage  method  of  assessment,  while  it 
is  lawful  and  in  a  proper  case  very  convenient,  ought  to  be  care- 
fully restricted  to  situations  in  which  substantial  equality  plainly 
exists.  It  is  no  doubt  easy  of  application,  but  this  is  precisely 
the  reason  why  it  is  apt  to  be  abused,  and  why  its  exercise  ought 
to  be  jealously  scrutinized.  It  is  vastly  more  important  to  the 
well-being  of  the  citizens  and  the  city,  that  municipal  taxation 
sliould  fall  with  equal  weight  upon  the  property  burdened, 
and  thus  that  a  dangerous  cause  of  discontent  and  irritation 
and  social  division  should  be  avoided,  than  that  a  method  of 
mere  convenience  should  be  adhered  to  and  extended.  Munic- 
ipal improvements  will  not  cease  because  the  foot  front  rule 
is  not  always  applicable.  Two  other  methods  of  assessment, 
namely :  according  to  actual  valuation  and  according  to  benefits, 
are  at  the  city's  command  ;  and  while  they  are  somewhat  more 
cumbrous,  and  perhaps  a  little  more  expensive,  they  have  many 
countervailing  advantages.  We  need  not  discuss  them,  how- 
ever; our  present  concern  is  simply  with  the  foot  front  rule  iis 
the  city  of  Reading  proposes  now  to  apply  it,  and  we  may 
bring  this  part  of  the  opinion  to  a  close,  by  formally  stating 
the  conclusion  already  foreshadowed :  That,  because  this  pro- 
posed application  would  produce  inequality  of  valuation  and 
inequality  of  benefits  to  the  extent  above  indicated  in  the  find- 
ing of  facts,  it  is  illegal  and  therefore  void. 

"Thisschemeof  assessment  for  sewer  construction  was  adopt- 
ed as  a  unitf  and  it  is  doubtful  if  any  part  of  it  can  be  saved. 
It  is  pi*obably  too  extensive  and  too  closely  connected  to  permit 
the  division  of  the  work  into  parts,  and  the  application  of  the 
frontage  rule  to  those  sections  which  are  equally  benefited,  and 
of  substantially  equal  value.  If  no  proper  division  can  be  made, 
one  of  the  other  methods  of  apportioning  the  cost  must  be 
adopted. 

"  Mrs.  Witman's  objection  to  the  cost  of  the  house  connec- 
tions assessed  against  her  lot  is  not  supported  by  sufiicient  evi- 
dence. This  assessment  is  not  according  to  the  foot  front  rule, 
but  is  based  upon  an  estimate,  which  is  averred  in  the  answer 
to  be  a  fair  price  for  the  work.  In  the  absence  of  evidence,  the 
answer  must  stand,  and  we  have  accordingly  found  the  fact  in 
accoi'dance  with  its  averments.  Obviously,  if  the  plaintiff's 
property  is  not  charged  more  than  a  fair  price,  we  can  give  no 
Vol.  clxtx— 25 
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weight  in  this  proceeding  to  the  admitted  fact  that  the  aggre- 
gate of  assessments  for  house  connections  throughout  the  dis- 
trict is  in  excess  of  the  cost  and  expense  of  the  aggregate  work. 
Other  pei-sons  who  are  being  charged  too  much,  may  have  just 
cause  for  complaint,  but  so  far  as  now  appears,  the  plaintiff  is 
not  one  of  this  number.  Her  objection  to  this  assessment  is 
simply  that  she  is  being  charged  too  much,  and  as  the  fact  is 
otherwise,  the  objection  must  fall. 

"It  might  perhaps  be  well,  however,  if  the  city  should  con- 
sider whether  the  cost  of  the  house  connections  hits  been  as- 
sessed upon  a  satisfactory  basis.  If  a  contmct  has  been  made  for 
this  work,  and  if,  therefore,  the  cost  can  now  be  accurately  esti- 
mated, it  might  be  a  doubtful  question  whether  the  present  as- 
sessment could  be  supported  against  a  property  owner,  who 
should  offer  affirmative  evidence  to  show  that  the  amount  as- 
sessed against  him  is  greater  than  the  cost  of  doing  the  work 
which  has  connected  his  i)roperty  with  the  sewer.  The  assess- 
ment against  Mi*s.  Witman  has  only  been  sustained  because 
the  evidence  does  not  support  the  allegation  that  she  is  being 
charged  more  than  a  fair  price  for  the  particular  work  by  which 
she  is  to  benefit. 

"  It  was  objected  by  the  city,  but  not  very  strenuousl}',  that 
the  plaintiff's  remedy  at  law  was  adequate,  and  that  no  ground 
for  equitable  interference  has  been  shown.  In  reply  to  this 
objection,  it  might  perhaps  be  said  that  the  common  knowledge 
of  the  bench  and  the  bar  concerning  the  municipal  effort  to 
collect  the  cost  of  public  improvements  from  abutting  property 
ownei-s  would  enable  the  court  to  say  with  sufficient  certainty 
that  so  extensive  a  scheme  i\8  this,  affecting  hundreds  of  owners 
in  every  variety  of  situation,  could  not  be  carried  out  without 
producing  a  multiplicity  of  suits.  But,  without  relying  upon 
this  reason  for  the  equitable  jurisdiction,  or  allowing  any  influ- 
ence to  the  obvious  consideration  that  a  speedy  decision  of  the 
important  questions  involved,  is  at  least  as  much  to  the  ultimate 
advantage  of  the  defendant  as  of  the  plaintiff,  it  is  enough  to 
say  briefly  that  the  juiisdiction  rests  safely  upon  another  ground. 
This  is  not  the  case  of  mere  irregularity  in  the  exercise  of  a 
conceded  power  to  tax,  or  even  of  oppression  in  its  exercise,  as 
may  happen  when  the  undoubted  discretion  of  the  taxing  author- 
ity has  been  abused;  but  it  is  the  case  of  an  attempt  to  tax 
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by  a  method  wliich  will  clearly  produce  an  unjust  and  therefore 
an  illegal  result.  The  absti-act  power  to  levy  the  tax  exists, 
but  pmctically  the  power  to  tax  and  the  method  of  assessment 
and  collection  are  inseparable.  Thei'efore,  if  the  method  is 
clearly  illegal  and  void,  it  is  substantially  connect  to  say  that 
the  whole  tax  is  void ;  for  without  a  valid  method  of  assess- 
ment, no  tax  can  be  either  laid  or  collected. 

"  Being  clearly  void  the  collection  of  the  so-called  tax  may 
undoubtedly  be  restrained  by  a  court  of  equity  in  Pennsylva- 
nia, although  the  plaintiff  might  be  at  liberty  to  make  the  same 
defense  at  law :  Miller  v.  Gorman,  38  Pa.  309 ;  St.  Clair  School 
Board's  App.,  74  Pa.  252 ;  Conner's  App.,  103  Pa.  366 ;  Harper's 
App.,  109  Pa.  9 ;  Banger's  App.,  109  Pa.  91 ;  Arthur  v.  School 
District,  164  Pa.  414. 

"  If  the  views  above  expressed  are  correct,  it  is  not  necessary 
to  pass  upon  the  remaining  objection  of  the  plaintiff,  which 
denies  the  power  of  councils  to  authorize  the  city  engineer  t< 
perform  the  duties  specified  in  the  ordinance  of  March  27th, 
and,  therefore,  we  intimate  no  opinion  upon  the  subject. 

"  We  conclude  sis  follows : 

^^  1.  Under  the  facts  of  this  case,  the  assessment  of  85.4  cents 
upon  each  front  foot  of  Mrs.  Witman's  property  is  illegal  and 
void. 

^^  2.  Upon  the  evidence  laid  before  us,  the  amount  assessed 
against  the  said  property  for  a  house  connection  is  valid,  because 
it  is  a  fair  and  proper  charge  for  the  work  to  be  done. 

^^  3.  The  plaintiffs  have  a  right  to  maintain  this  bill  in  equity, 
and  are  not  confined  to  their  remedy  at  law. 

"  It  is  therefore  decreed  that  a  perpetual  injunction  issue  re- 
straining the  defendant,  its  officei's  and  agents,  from  collecting 
or  attempting  to  collect  from  Mi's.  Witman  or  from  her  said 
pi-operty  any  part  of  the  assessment  levied  against  her  lot  de- 
scribed in  the  bill  for  the  cost  and  expense  of  constructing  the 
system  of  house-drain  sewers  now  being  constructed,  and  about 
to  be  constructed,  in  the  Firat  Sewer  District  of  the  city  of 
Reading  under  the  provisions  of  the  two  ordinances  above  re- 
ferred to. 

^  And  it  is  further  ordered  that  the  defendant  pay  the  costs 
of  this  proceeding." 
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Error  assipied  was  entry  of  above  decree. 

Wm,  J.  Rourke^  Stevens  ^  Stevens  with  him,  for  appellant. 
— The  legality  of  an  assessment  depends  upon  the  benefit  con- 
ferred, whether  real  or  implied  by  law,  and  not  on  the  relative 
value  of  the  property  subject  to  the  assessment:  Hammett  v. 
Phila.,  65  Pa.  146 ;  Seely  v.  City  of  Pittsburg,  82  Pa.  860 ; 
Washington  Ave.,  69  Pa.  352;  Michener  v.  Philadelphia,  118 
Pa.  535.  The  act  of  May  23,  1889,  P.  L.  312,  is  constitu- 
tional :  Oil  City  v.  Oil  City  Boiler  Works,  152  Pa.  363  ;  Har- 
risburg  v.  Segelbaum,  151  Pa.  172.  The  duties  of  the  city 
engineer  in  computing  the  assessments  are  merely  ministerial 
and  not  a  delegation  of  legislative  power:  Dillon's  Municipsil 
Corporations,  sec.  96,  p.  124;  Schenley  v.  Commonwealth,  86 
Pa.  62.  Courts  of  equity  in  Ciises  of  this  kind  have  no  juris- 
diction, as  there  is  an  adequate  remedy  at  law  upon  suits 
brought  to  enforce  the  lien :  Olive  Cemetery  Co.  v.  Philadel- 
pliia,  93  Pa.  129 ;  City  of  Erie  v.  Fii-st  Univeraalist  Church, 
105  Pa.  278  ;  Pettibone  v.  Smith,  150  Pa.  118 ;  Dillon's  Mun. 
Coip.  sees.  906,  907 ;  Clinton  School  District's  App.,  56  Pa. 
815;  Hughes  v.  Kline,  30  Pa.  227;  VanNort's  App.,  121  Pa. 
118;  Wilson  v.  Town  of  Philippi  (Supi-eme  Court  of  Appeals, 
West  Virginia),  19  S.  E.  Rep.  553. 

Ci/rus  G.  Derr,  Ralph  H,  Mengle  with  liiro,  for  appellees. — 
The  foot  front  rule  can  only  be  used  where  it  is  a  fair  substi- 
tute for  a  valuation  and  benefits.  Crises  which  hold  that  farm- 
ing lands  are  not  subject  to  this  method  of  assessment  are 
illustrations:  Washington  Ave.,  69  Pa.  361;  Seely  v.  Pitts- 
burg, 82  Pa.  364;  McKeesport  v.  Fidler,  147  Pa.  532;  Ham- 
mett  V.  The  City  of  Philadelphia,  15  P.  F.  Smith,  155; 
Harrisburg  v.  McCormick,  129  Pa.  213 ;  Scmnton  v.  Bush,  160 
Pa.  499.  The  delegation  by  councils  to  the  city  engineer  to 
make  assessments  against  the  properties  was  void :  Thomas  v. 
Schemerhorn,  6  N.  Y.  92 ;  Bellinger  v.  Gray,  51  N.  Y.  610 ; 
Davis  V.  Read,  65  N.  Y.  566 ;  American  and  English  Ency.  of 
Law,  1043;  Thomas  v.  Gain,  35  Mich.  164.  The  assessment 
based  upon  an  estimate  made  at  a  time  when  the  cost  could  not 
be  ascertained  is  void :  Thomas  v.  Gain,  35  Mich.  155 ;  Hanne- 
winkle  v.  The  Mayor,  etc.,  of  Georgetown,  82  U.  S.  281 ;  Miller 
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V.  Gorman,  38  Pa.  809 ;  St.  Clair  School  Board's  App.,  74  Pa. 
252;  Connor's  App.,  103  Pa.  356;  Harper's  App.,  109  Pa.  9; 
Banger's  App.,  109  Pa.  91 ;  Arthur  v.  School  District,  164  Pa. 
414. 

Opinion  by  Mr.  Justice  Mitchell,  July  18, 1895 : 
The  learned  judge  below  held  that  the  foot  front  rule  could 
not  be  lawfully  applied  as  a  method  of  assessment,  to  com- 
plainant's property,  and  based  his  conclusion  mainly  if  not 
exclusively  on  the  diflference  in  value  per  foot  front,  of  the  prop- 
erty along  the  line  of  the  sewer.  From  this  result  we  are  con- 
strained to  differ.  While  the  foot  front  rule  of  assessment, 
it  is  true  does  not  express  a  principle  of  taxation  but  merely  a 
convenient  method,  yet  its  foundation  is  not  in  uniformity  of 
value,  but  in  uniformity  of  benefit.  The  latter  is  not  always, 
and  perhaps  not  even  generally  dependent  on  the  former,  or  in 
any  fixed  ratio  to  it.  Properties  in  the  same  general  situation 
are  presumed  to  get  the  same  general  benefit  from  a  common 
improvement,  and  as  this  benefit  is  assessed  exclusively  on 
property  abutting  on  the  line  of  the  improvement,  it  is  pre- 
sumed to  be  fairly  measured  by  the  foot  frontage  of  the  prop- 
erty on  that  line,  though  values  may  be  and  usually  are  very 
different,  and  dependent  on  other  circumstances,  such  as  the 
depth  of  the  lots,  the  buildings  erected  upon  them,  the  use  to 
which  they  are  put,  and  their  proximity  to  business  centers, 
etc.  Value  undoubtedly  is  one  element  to  be  considered  but 
no  case  has  been  cited,  nor  have  I  found  any  in  which  it  was 
held  to  be  controlling,  while  in  at  least  one,  HarrLsburg  v.  Mc- 
Cormick,  129  Pa.  213,  it  was  practically  considered  of  little 
or  no  weight  at  all.  It  is  held  in  several  of  our  cases  that  there 
must  in  the  public  interest  be  a  general  rule,  and  it  must  be 
certain  and  uniform.  And  there  could  be  no  more  striking 
examples  of  the  unbending  necessity  for  a  general  rule  than 
Harrisburg  v.  McCormick,  supra,  and  Michener  v.  Philadel- 
phia, 118  Pa.  535.  JQi_my  own  view  the  best,  if  not  the  only 
entirely  just  plan  would  be  as  was  done  in  the  earlier  cases  to 
assess  the  benefit  in  each  instance  by  the  difference  in  market 
valiia-oL-the^operty  before  and  after  the  improvement,  3'^et  of 
this  plan  Justice  Sharswood  says  in  Hammett  v.  Philadel- 
^pTIIa,  ^^Ta.  146,  "  appraising  market  values  and  fixing  the  pro- 
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portion  according  to  these  is  open  to  favoritism  or  corruption 
and  other  objections.  No  system  of  taxation  which  the  wit  of 
man  ever  devised  has  been  found  perfectly  equal."  And  be 
adds,  ^^  perhaps  no  fairer  rule  can  be  adopted  than  the  propor- 
tion of  feet  front,  though  there  must  be  some  inequalities  if 
the  lots  differ  in  situation  and  depth."  And  in  Wiishington 
Avenue,  69  Pa.  S52,  although  the  foot  front  rule  was  held  ina[>- 
plicable  to  the  circumstances  of  the  property  there  charged, 
yet  Chief  Justice  Agnew  says  of  it,  *'  whatever  doubt  might 
have  been  originally  entertained  of  it  as  a  substitute,  which  it 
really  is,  for  actual  assessment  by  jurors  or  assessoi-s  under 
oath,  it  has  been  so  often  sanctioned  by  decision,  it  would  ill 
become  us  now  to  unsettle  its  foundation  by  disputing  its 
principle." 

In  the  present  case  the  sewer  district  is  large,  and  includes 
lots  with  veiy  different  frontage  and  veiy  varying  values  per 
foot,  but  it  is  not  averred  that  it  is  not  all  a  closely  built-up 
portion  of  the  city,  and  fairly  within  the  situation  laid  down 
in  regard  to  the  applicability  of  the  foot  front  rule,  even  in 
Washington  avenue,  the  most  unfavoi*able  case  to  the  rule,  in 
our  reports.  We  are  of  opinion  that  the  circumstances  of  this 
case  do  not  justify  the  setting  aside  of  the  rule. 

The  city  took  the  aggregate  cost  of  local  sewei-s  for  the 
whole  district,  that  is,  for  the  purpose  of  assessment  it  treated 
the  main  sewei:s  as  local,  and  required  the  excess  of  cost  to  be 
paid  by  the  city,  and  divided  this  aggregate  sum  by  the  aggre- 
gate frontage  of  the  abutting  lots,  to  establish  a  rate  of '  cost 
and  then  assessed  this  rate  so  ascertained,  against  each  lot 
fairly  in  accordance  with  its  frontage,  with  an  equitable  allow- 
ance for  corner  lots,  etc.,  liable  to  charge  for  more  than  one 
sewer.  It  is  objected  that  by  this  method  the  properties  in 
front  of  which  the  smaller  sewers  ai*e  laid,  are  assessed  with 
more  than  the  cost  of  those  sewei*s,  and  that  they  thus  have  to 
pay  in  part  the  cost  of  other  sewers  from  which  they  derive  no 
benefit.  And  this  result  is  found  as  a  fact  in  the  case.  The 
objection  must  prevail,  Jor  it  is  settled  thftt  whilejthemeasui'e 
of  assessment  is  the  amount  of  benefit,  yet  it  is  limited  to^e 
cost  of  the  improvement.  _If  the  cqsija  only  one  dollai-  a  foot, 
that  is  all  that  can  be  assessed  oix.th£L-piQperty«  though  the 
benefit  may  be  equal  to  two  dollars  j^Jogt     It  may  be  said 
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with  some  plausibility  that  while  by  the  83'^stem  pursued  in 
this  case  the  small  sewer  fronts  pay  more  than  the  actual  cost 
of  such  sewers,  yet  they  get  the  advantage  of  the  outlet  into 
the  larger  ones,  and  therefore  do  not  pay  more  than  for  the 
benefit  received.  If  each  local  sewer  had  to  be  extended  to 
the  point  of  final  discharge  its  length  and  cost  would  be  greatly 
increased.  If  instead  of  being  thus  extended,  it  gets  its  outlet 
through  the  medium  of  another  sewer,  there  is  a  certain  fair- 
ness in  assessing  the  propeities  with  a  part  of  the  cost  of  that 
other  sewer,  and  it  is  argued  that  such  part  may  be  reasonably 
included  in  the  cost  of  the  small  sewer.  This  argument  how- 
ever is  open  to  the  serious  objection  that  it  presents  no  prin- 
ciple on  which  the  limitations  of  such  charges  can  be  fixed. 
The  main  sewer  into  which  any  particular  bmnch  shall  empty 
is  not  located  or  its  size  determined  by  the  needs  or  conven- 
ience of  that  bmnch  alone  or  even  chiefly,  but  by  the  require- 
ments of  the  whole  district  This  includes,  or  may  include 
many  bmnches,  of  different  situations  and  very  various  cost. 
Thus  one  bmnch  may  be  through  ordinary  ground  having  a 
natuml  grade  in  the  right  direction,  while  another  may  have  to 
be  built  up  through  low  land  with  the  wrong  slope,  or  cut 
through  rock  at  greatly  increased  expense.  A  mtio  of  cost 
made  up  of  the  average  of  these,  is  not  an  accurate  measure  of 
any  one  of  them. 

It  is  held  in  Re  Park  Avenue  Sewer,  opinion  filed  herewith, 
that  no  properties  can  be  assessed  for  the  cost  of  a  sewei*,  except 
those  that  abut  on  the  line  of  it.  We  are  of  opinion  that  the 
mode  of  ascertaining  the  rate  of  cost  in  the  present  case  is  in 
conflict  with  that  principle,  and  therefore  cannot  be  sustained. 

We  have  reached  this  result  with  some  i-egret,  as  the  system 
adopted  by  the  city  of  Reading  is  an  earnest  and  intelligent 
effort  to  deal  fairly  with  a  subject  of  serious  and  inherent  dif- 
ficulties, and  the  plan  appears  to  work  in  practice  as  justly  and 
conveniently  as  any  that  has  come  to  our  notice.  But  the 
legal  and  constitutional  objections  are  insurmountable. 

There  are  some  other  questions  in  the  case  which  have  been 
ai-gued,  but  which  we  do  not  think  necessary  to  pass  upon  at 
the  present  time  as  they  may  become  unimportant.  The  in- 
junction being  against  the  whole  assessment  because  of  the 
application  of  the  foot  front  rule,  is  too  broad  and  must  be 
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dissolved,  but  the  eoniplainant  may  show  that  her  property  is 
one  of  those  charged  more  by  the  city's  mode  of  assessment, 
than  its  proper  share  for  the  sewer  in  front  of  it,  and  if  so  her 
assessment  will  have  to  be  reduced. 

Decree  reversed  and  record  remitted  for  further  proceedings 
in  accordance  with  this  opinion. 


Estate  of  Samuel  Jones.     Appeal  of  Jacob  Van  Reed. 

Annuity — Arrears— Apporiwiimeni  when  binding  upon  annuitant. 

Where  land  charged  with  an  annuity  is  sold  at  sheriffs  sale  in  differ- 
ent lots  to  several  parties,  and  the  annuitant  and  the  purchaser  of  one  of 
the  paits  tliereof  have  shown  by  a  long  course  of  dealing  that  they  regarded 
the  charge  as  apportioned  between  the  several  puixihiisers  by  the  acre,  and 
not  according  to  the  relative  value  of  the  parts  as  shown  by  the  price  paid 
at  the  sheriflTs  sale,  the  rule  adopted  is  binding  upon  the  administratrix  of 
the  annuitant,  and  she  cannot  recover  airears  of  annuities  based  upon  the 
value  of  the  lands. 

Charges  upon  realty— How  apporiioned  between  purchasers  at  sheriff  ^s 
sale. 

In  such  case  the  apportionment  of  the  principal  of  the  legacy  between 
the  terre  tenants  and  the  remaindermen,  who  are  not  bound  by  the  acts  of 
the  annuitant  for  life,  will  be  under  the  long  established  rule  that  pur- 
chasers at  sheriffs^  sales  of  land,  subject  to  a  common  incumbrance,  must 
contribute  to  the  discharge  of  the  incumbrance  in  proportion  to  the  value 
of  their  respective  lots.    Carpenter  v.  Koons,  20  Pa.  222,  followed. 

Argued  March  8,  1895.  A[»peal,  No.  341,  Jan.  T.,  1895,  by 
Jacob  Van  Reed,  from  decree  of  O.  C.  of  Berks  Co.,  enforc- 
ing payment  of  arrears  of  an  annuity  charged  on  land  with  in- 
terest thereon.  Before  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.     Revei-sed. 

Petition  for  apportionment  of  charge  on  land. 

The  case  came  up  upon  petition,  answera  and  proofs. 

Bland,  P.  J.,  found  the  following  facts: 

1.  That  Samuel  Jones  died,  testate,  December  30,  1849, 
seized  of  a  tract  of  land  situate  in  Lower  Heidelberg  township, 
Berks  county,  containing  604  acres  and  184  perches.  That  he 
appointed  his  son,  Thomas  H.  Jones,  and  his  sons-in-law,  James 
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Darrah  and  Jacob  Van  Reed,  executors  of  his  will,  which  was 
duly  admitted  to  probate  January  5,  1850,  and  letters  testa- 
mentary thereon  issued  to  the  above-named  executoi-s. 

2.  That  Samuel  Jones  by  his  said  will  charged  the  sum  of 
12,000  on  his  said  real  estate  during  the  lifetime  of  his  son, 
John  H.  Jones,  and  directed  that  the  interest  of  the  charge 
should  be  paid  to  liis  said  son,  John  H.  Jones,  during  his  life- 
time, and  the  principal  of  the  charge  upon  the  decease  of  John 
H.  Jones  to  his  two  sons,  Samuel  B.  Jones  and  Thomas  B. 
Jones,  or  the  survivor  of  them,  and  if  they  should  die  under 
age  or  without  lawful  issue,  then  over  to  the  otlier  children  of 
Samuel  Jones,  the  testator.  That  John  H.  Jones  died  on 
May  8,  1894,  leaving  to  survive  him  his  said  son,  Samuel  B. 
Jones,  and  William  Jones,  a  son  of  said  Thomas  B.  Jones. 

3.  That  in  pui-suance  of  a  provision  in  the  will  of  Samuel 
Jones,  the  said  604  acres  and  134  perches  were  appraised,  and 
the  land,  with  the  grain  in  the  ground,  the  hay,  straw  and 
manure  on  the  premises,  were  valued  at  $48,387,  and  at  that 
sum  the  same  were  accepted,  under  the  will,  by  Thomas  H. 
Jones,  a  son  of  Samuel  Jones,  the  testfttor. 

4.  'J'hat  on  May  16,  1850,  the  said  Thomas  H.  Jones  con- 
veyed an  undivided  one  half  interest  in  said  604  acres  and  134 
perches  to  said  James  Darrah,  and  in  a  short  time  thereafter 
died ;  and  letters  of  administration  on  his  estate  were  issued  to 
John  V.  R.  Evans  and  Reese  Davis. 

5.  That  by  the  act  of  assembly  of  this  commonwealth,  ap- 
proved March  9,  1851,  P.  L.  282,  the  said  John  V.  R.  Evans 
and  Reese  Davis,  administrators  of  Thomas  H.  Jones,  and  the 
said  James  Darrah,  were  authorized  to  sell  the  estate  of  the  said 
Thomas  H.  Jones  and  James  Darrah  in  the  said  604  acros  and 
134  perches,  under  the  supervision  and  with  the  approval  of 
the  oiphans'  court  of  Berks  county,  subject  to  the  said  charge 
of  $2,000 ;  and  that  in  pui-suance  of  the  authority  so  conferred 
and  under  the  supervision  and  with  the  approval  of  said  court, 
on  Oct.  11,  1851,  sold  189  acres  and  129  perches  of  said  tract 
of  604  acres  and  134  perches  to  Tysher  Stitzel,  subject  to  a 
charge  of  $628,  as  the  pioportional  part  of  said  charge  of  $2,000, 
to  be  borne  and  paid  by  the  portion  so  sold ;  and  that  the  said 
189  acres  and  129  perches  is  now  owned  by  Henr}'^  H.  Yost, 
one  of  the  petitioners,  subject  to  a  charge  in  the  title  of  said 

ms. 
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6.  That  after  the  sale  of  said  189  acres  and  129  perches  to 
Tysher  Stitzel,  and  charge  thereon  of  the  said  $628,  i.  e.,  on 
Oct.,  13,  1852,  the  residue  of  said  tract  of  604  acres  and  134 
perches  was  sold  by  the  sheriff  of  Berks  county,  upon  an  execu- 
tion against  James  Darrah,  as  surviving  partner  of  the  firm 
of  Darrah  &  Jones,  composed  of  said  James  Darrah  and  said 
Thomas  H.  Jones,  to  the  said  Jacob  Van  Reed  and  William 
Strong — Jjicob  Van  Reed  purchasing  261  acres  and  22  perches 
at  the  wheriffs  sale  for  $16,200,  and  William  Strong  171  acres 
for  $5,100.  That  on  March  31, 185C,  William  Strong  conveyed 
a  part  of  said  tract  of  171  acres,  described  as  66  acres  and  35 
perches,  to  Daniel  B.  Lomh,  subject  to  $108.96  of  said  charge 
of  $2,000,  and  the  residue,  described  as  containing  106  acres 
and  60  perches,  to  John  R.  Spatz,  subject  to  $217.92  of  said 
charge  of  $2,000 — making  a  total  charge  on  the  part  purchased 
by  William  Strong  of  $326.88.  That  in  fixing  the  sum  of 
$326.88  as  the  amount  chargeable  upon  his  171  acres,  William 
Strong  deducted  the  $628  previously  charged  on  the  189  acres 
and  129  perches,  then  owned  by  Tysher  Stitzel,  from  the  whole 
charge  of  $2,000,  and  found  the  residue  of  the  whole  charge  of 
$2,000,  chargeable  upon  the  land  pnrcliased  by  Iiim  and  Jacob 
Van  Reed,  to  be  $1,372,  wliich  residue  of  $1,372  he  apportioned 
between  his  land  and  that  on  Jacob  Van  Ueed  in  the  ratio  which 
his  purchase  price  of  $5,100  bore  to  Jacob  Van  Reed's  purchase 
price  of  $16,200. 

7.  That  the  171  acres  owned  by  William  Strong  and  chai-ged 
by  him  with  $326.88  have  pivssed,  by  a  number  of  intermediate 
conveyances,  into  the  ownership  of  divei's  pei*sons.  That  inter- 
est was  duly  paid  on  the  charges  on  the  William  Strong  land, 
and  an  the  189  acres  and  129  perches  sold  to  Tysher  Stitzel,  and 
now  owned  by  Henry  H.  Yost,  to  John  H.  Jones,  during  his 
lifetime. 

8.  That  Jacob  Van  Reed  became  the  purchaser  of  the  said 
tract  of  251  acres  and  22  perches  at  the  said  sheriff's  sale 
Oct.  13,  1852,  subject  to  a  charge  of  $1,043.38  in  favor  of  the 
said  legatees  named  in  the  will  of  Samuel  Jones,  his  proportion, 
as  between  his  land  and  that  of  William  Strong,  of  the  said 
$2,000  charge  imposed  by  the  will  of  Samuel  Jones. 

9.  That  Jacob  Van  Reed  paid  to  John  H.  Jones,  annually,  in 
the  month  of  January  of  each  year,  during  a  period  of  foi-ty 
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yeai'S,  commencing  in  1854  and  ending  in  1894,  $50.00,  as  in* 
terest  on  the  pai-t  of  the  said  charge  of  42,000  resting  on  his 
tract  of  251  acres  and  22  perches,  and  that  he  should  have  paid 
the  annual  interest  on  $1,048.38,  or  $62.60. 

10.  That  the  interest  annually  due  and  pa3'able  to  John  H. 
Jones  on  the  charge  of  $1,043.38  resting  on  the  251  acres  and 
22  perches  of  land  owned  by  Jacob  Van  Reed,  was  $62.60,  and 
that  on  Jan.  1, 1894,  there  was  cliarged  upon  said  land  in  favor 
of  John  H.  Jones  forty  balances  of  unpaid  interest  of  $12.60 
each,  with  the  interest  on  the  balances  respectively  from  the 
time  they  became  payable,  beginning  with  Jan.  1,  1854, — the 
balances  and  interest  amounting  on  Jan.  1, 1894,  to  $1,124.40, 
and  that  there  was  also  charged  upon  said  land  in  favor  of  John 
H.  Jones  at  his  decease  May  3, 1894,  the  interest  which  accrued 
upon  said  charge  between  Jan.  1,  1894,  and  the  date  of  his 
death,  $21.39. 

11.  That  there  is  a  charge  on  the  said  laud  of  Jacob  Van  Reed 
in  favor  of  Samuel  B.  Jones  and  William  Jones  for  $1,043.38, 
with  interest  thei*eon  from  the  death  of  John  H.  Jones,  May  8, 
1894,  i.  e.,  $45.63, — making  the  entire  charge  in  favor  of  Sam- 
uel B.  Jones  and  William  Jones  $1,089.21. 

Accoi-dingly  a  decree  was  entei*ed  directing  Jacob  Van  Reed 
to  pay  the  principal  of  the  charge,  amounting  to  $1,043.38, 
with  interest  thereon  from  the  death  of  John  H.  Jones,  to 
his  sons  William  and  Samuel  B.,  and  the  arreai'S  with  interest 
thereon  to  his  admin istmtrix.  From  this  decree  Jacob  Van 
Reed  appealed. 

!Error  asngned  was  entering  the  above  decree. 

Wm.  Kerper  Stevens^  of  Stevens  ^  Stevens^  for  appellant, 
cited :  Act  of  March  29,  1851,  P.  L.  282 ;  Carpenter  v.  Koons, 
20  Pa.  227;  Gibble's  App.,  134  Pa.  377;  Harris  v.  Hay,  111 
Pa.  565 ;  Herman  on  Estoppel,  vol.  2,  sec.  1,  163 ;  Perkins  v. 
Gay,  3  S.  &  R.  327;  Porter  v.  Commonwealth,  17  Pa.  17; 
Brown  v.  Campbell,  1  S.  &  R.  176 ;  King  v.  Diehl,  9  S.  &  R. 
409;  Bank  v.  Commonwealth,  10  Pa.  453;  Passenger  Ry.  v. 
City  of  Phila.,  51  Pa.  468. 

Cynts  G  Derr^  B.  F.  Dettra  with  him,  for  appellees,  cited : 
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Carpenter  v.  Koons,  20  Pa.  227 ;  Fitch  v.  Sutton,  5  East,  230 ; 
Harris  v.  Hay,  111  Pa.  565  ;  Passenger  Ry.  Co.  v.  Philadelphia, 
51  Pa.  468. 

Opinion  by  Mr.  Justice  Mitchell,  July  18, 1895 : 
The  testator  charged  the  land  as  a  whole  with  the  payment 
of  5^2,000.  That  sum  was  due  therefore  from  the  604  acres,  and 
from  each  and  every  acre  equally  with  the  rest.  When  the 
fii-st  sale  took  place  in  1851  to  Stitzel  the  parties,  with  the  ap- 
proval of  the  orphans'  couit,  adopted  an  apportionment  of  the 
charge  according  to  the  acreage.  This  undoubtedly  left  the 
remaining  acres  subject  to  $1,372  likewise  charged  on  the  whole 
and  equally  on  each  acre  of  it.  When  this  i-emainder  was  sold 
in  1852  by  the  sheriff,  it  was  divided,  for  reasons  and  by  author- 
ity wliich  do  not  appear,  and  251  acres  sold  to  appellant  at 
something  over  sixty-four  and  a  half  dollars  an  acre,  while  171 
acres  were  sold  to  Strong  at  a  trifle  less  than  thirty  dollai-s  an 
acre.  No  mention  was  made  of  the  mode  of  apportionment. 
Probably  the  sheriff  or  the  court  controlling  the  execution  could 
have  fixed  terms  of  sale  whicli  would  have  settled  this  question, 
but  they  did  not  do  so.  Nor  did  the  parties,  that  is,  the  pur- 
chasers and  John  H.  Jones  to  whom  the  interest  on  the  incum- 
brance was  payable,  make  any  agreement  on  the  subject  though 
each  purchaser  on  his  own  behalf  came  to  an  understanding 
and  agreement  with  Jones.  Strong  assumed  the  law  to  be  that 
apportionment  should  be  made  according  to  the  value  of  the 
parts  as  shown  by  the  price  paid  at  the  sale,  and  he  and  his 
successoiB  in  title  down  to  tlie  death  of  Jones  have  been  pa3'ing 
interest  on  that  basis.  Appellant  on  the  other  hand  claimed 
that  the  apportionment  should  be  by  the  acre,  and  Jones  acqui- 
esced in  that  arrangement  and  received  the  interest  on  that 
basis  for  forty  yeai-s  until  his  death.  So  far  as  the  interest  is 
concerned  this  is  conclusive.  The  interest  was  his,  and  there 
was  no  rigid  rule  of  law  as  to  the  apportionment  of  it  which 
would  prevent  his  doing  as  he  pleased  with  it.  Any  apportion- 
ment therefore  which  he  and  the  party  to  pay  agreed  upon 
became  binding.  There  is  no  evidence  of  any  fraud  or  decep- 
tion which  would  entitle  his  administratrix  or  the  couiis  to 
change  it.  The  charge  agjiinst  appellant  therefore  of  alleged 
arrearages  of  interest  for  forty  yeai-s  was  erroneous  and  must 
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be  struck  off.  Even  if  it  iiad  been  correct  to  charge  aneai-s  at 
all,  the  earlier  ones  had  long  been  barred,  and  it  was  not  in  any 
aspect  a  case  for  allowance  of  interest  on  interest :  R.  W.  Co, 
V.  Phila.,  61  Pa.  465. 

John  H.  Jones  however  was  entitled  only  to  the  interest 
during  his  life,  and  at  his  deatii  the  principal  became  due  to 
his  children.  They  were  not  bound  by  his  agreements  with 
appellant  and  the  other  ownei-s  of  the  land.  The  question  of 
apportionment  as  to  the  principal  of  the  charge  is  therefore  still 
open.  The  learned  judge  below  held  that  it  should  be  by  the 
i-atio  of  the  values  of  the  lots  as  shown  by  the  sheriffs  sale  in 
1862,  and  relied  upon  Cai-penter  v.  Koons,  20  Pa.  222,  as  sus- 
taining this  mode. 

The  principal  point  decided  in  Carpenter  v.  Koons  was  that 
the  rule  that  parts  of  land  sold  subject  to  a  common  incum- 
brance are  liable  in  the  inverse  order  of  sale,  did  not  apply  to 
parts  sold  at  sheriffs  sale  at  different  times  though  both  sul>- 
ject  to  a  pammount  mortgage,  but  that  both  continued  jointly 
liable.  That  was  an  action  for  contribution  by  the  purchaser 
of  the  lot  last  sold,  against  the  purchaser  of  the  first  lot,  to 
recover  the  excess  which  he  had  lieen  obliged  to  pay  on  the 
common  incumbrance.  The  judge  at  the  trial  had  instructed 
the  jury  that  the  last  lot  was  liable  for  the  whole.  Tliis  as 
already  said  was  the  main  point  in  the  case,  and  it  was  held  to 
be  error,  but  in  the  opinion,  Black,  C.  J.  said :  "  Two  purchasers 
at  a  sheriffs  sale,  subject  to  a  mortgage  which  is  a  common 
incumbmnce  on  the  land  of  b<»ih,  sUind  on  a  level.  Neither 
of  them  has  done  or  suffered  anything  which  entitled  him  to  a 
prefei-ence  over  the  other.  Equality  is  equity.  They  must  pay 
the  mortgage  in  proportion  to  the  value  of  their  respective 
lots."  He  also  said  that  the  bids  at  the  sheriffs  sale  were  only 
a  circumstance  which  the  jury  should  consider  in  arriving  at 
the  true  value  of  the  lots. 

The  rule  of  apportionment  thus  announced  was  probably  the 
best  that  could  be  found  for  that  case.  The  lots  were  city  lots, 
the  relative  size  or  improvements  of  which  do  not  appear.  A 
diflSculty  however  which  the  report  does  not  clear,  is  suggested 
by  the  query  which  time  is  to  be  taken  for  the  valuation,  when 
the  sales  are  with  a  considerable  interval  between.  This  and 
other  questions  which  might  arise  give  us  some  doubt  whether 
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if  the  point  were  now  to  be  decided  as  new,  the  relative  value 
of  the  lots,  particularly  in  cases  like  the  present  where  they 
represent  a  considerable  acreage,  i.s  always  the  proper  basis  of 
apportionment.  But  as  the  rule  announced,  though  somewhat 
obiter  in  Carpenter  v.  Koons,  has  stood  unchallenged  for  forty 
years,  we  do  not  think  it  well  now  to  depart  from  it,  unless  ia 
exceptional  cases,  like  Gibble's  Estate,  184  Pa.  866,  where  the 
acts  of  the  parties  have  made  a  different  rule  necessary  to  an 
equitable  result.  If  the  question  here  were,  as  the  question  of 
interest  was,  between  appellant  and  John  H.  Jones,  there  would 
be  strong  equity  for  making  an  exception,  as  in  Gibble's  Estate, 
but  as  the  remaindermen,  as  Jones'  children  may  be  called,  ar© 
not  bound  by  the  course  of  conduct  before  their  rights  accrued, 
the  case  cannot  be  taken  out  of  the  rule  on  that  ground. 

Decree  reversed  as  to  arrearages  and  interest  thereon  charged 
to  appellant.     Costs  to  be  paid  by  appellees. 


John  Lininger,  Appellant,  v.  J.  L.  Latshaw  et  al. 

[Marked  to  be  reported.] 

Evidence— Question  for  jury. 

While  seveml  suits  were  pending  against  defendants,  several  plain- 
tiffs in  tlie  suits  joined  in  a  written  ugi'eement  by  which  an  extension  of 
time  was  gninted  to  defendants  so  that  a  compromise  might  be  effected ; 
the  contract  to  be  binding  only  when  signed  by  all  of  the  plaintiffs.  O,  one 
of  the  plaintiffs  signed  for  L,  another  of  tlie  plaintiffs.  A  compromise 
w:is  subsequently  effected  by  which  the  defendants  were  to  pay  fifty  per 
cent  of  the  claims.  O  received  the  percentage  of  L's  claim,  and  paid 
it  over  to  L,  who  accepted  it  without  objection.  L  subsequently  disa- 
vowed O's  authority  to  act  for  him,  and  pressed  his  suit  against  defend- 
ant. At  the  tiial  O  testified  that  when  he  signed  the  paper  for  L  he 
presumed  he  had  authority ;  that  he  would  not  have  signed  it  without 
authority,  that  his  recollection  was  that  he  had  authority.  One  of  the 
defendants  testified  that  during  the  negotiations  for  compromise  L  con- 
stantly refeiTed  to  O  as  the  pei*son  who  was  acting  for  him,  and  stated 
that  if  O  signed  for  him  it  would  be  satisfactoiy.  L  denied  this  testi- 
mony, and  asseited  that  he  had  given  no  authority  to  O  to  sign  for  him, 
and  that  the  payment  made  thraugh  O  was  a  general  payment  made  on 
the  whole  sum  due.  Held,  that  the  question  was  for  the  jury,  and  it 
would  have  been  grave  error  to  withhold  it  from  them. 
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Argued  March  11,  1895.  Appeal,  No.  451,  Jan.  T.,  1894, 
by  plaintiff,  fiom  judgment  of  C.  P.  Franklin  Co.,  Feb.  T., 
1891,  No.  186,  on  verdict  for  defendaots.  Before  Sterrett, 
C.  J.,  Green,  Williams,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Assumpsit  on  promissoiy  note. 

At  the  trial  it  appeared  that  defendants  were  sued  as  indora- 
ers  on  a  promissory  note  for  $1,750.  The  plaintiff  offered  the 
note  in  suit,  and  having  admitted  a  credit  of  $1,000  thereon 
rested.  Defendants  answered  by  offering  an  agreement  of 
compromise  dated  February  24,  1891,  signed  b}'  a  number  of 
their  creditors,  the  name  of  the  plaintiff  appearing  among 
them.  By  this  agreement  the  creditors  who  became  parties 
thereto  bound  themselves  to  release  and  discharge  defendants 
from  all  liability  upon  the  obligations  which  they  held  against 
tiiem,  on  condition  that  defendants  should  pay  to  them  fifty 
per  cent  of  their  respective  claims  within  thirty  days  after  tlie 
execution  of  the  agreement. 

Defendants  offered  evidence  tending  to  show  that  plaintiff's 
name  had  been  signed  by  John  R.  Orr,  and  that  Orr  was  act- 
ing as  plaintiff's  agent  in  the  tmnsaction.  Plaintiff  denied 
that  Orr  had  any  authority  to  sign  his  name.  The  evidence 
relating  to  Orr's  agency  is  quoted  at  length  in  the  opinion  of 
the  Supreme  Court. 

Plaintiff's  points  were  as  follows: 

**1.  The  court  is  respectfully  requested  to  instruct  tiie  jury 
that  the  evidence  of  the  defendants  is  insufficient  to  show  that 
John  R.  Orr  was  clothed  with  authority  to  sign  the  composition 
deed  or  releases  offered  in  evidence  and  to  make  them  contracts 
binding  on  the  plaintiff.  Answer:  I  refuse  this  proposition. 
I  say  ,to  you  that  the  evidence  offered  by  the  defendants  if 
believed  by  you  is  sufficient  to  make  out  authority  on  the  part 
of  Mr.  Orr  to  sign  for  Lininger."  [1] 

"2.  There  is  no  sufficient  evidence  in  this  case  to  warrant 
the  jury  in  finding  that  the  terms  of  the  composition  contract 
were  complied  with  by  the  defendants  and  that  the  composition 
money  was  paid  as  stipulated  in  said  contract.  Answer :  I 
refuse  to  affirm  that  proposition.  I  say  you  may  find  that  the 
defendants  did  comply  with  their  contmct  and  did  pay  the  corn- 
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position  money  as  stipulated  in  the  contitict.  I  say  you  may 
find  it  80,  not  that  you  shall  so  find."  [2] 

"  8.  If  the  jury  belieye  from  the  evidence  that  two  of  the 
creditoi-s  whose  names  are  signed  to  the  composition  deed,  Mrs. 
StouflFer  and  Mi-s.  Heintzleman,  were  to  receive  more  that  fifty 
per  cent  of  their  claims  and  this  was  so  underatood  and  ar- 
i-anged  with  them  at  the  time  they  signed  the  composition  deed, 
and  they  were  in  fact  paid  an  additional  sum,  Mi-s.  Stouffcr 
having  been  paid  in  full  and  Mi-s.  Heintzleman  having  been 
paid  a  sum  considerably  in  excess  of  fifty  per  cent,  this  is  such 
bad  faith  on  the  part  of  the  defendants  sis  avoids  the  releases 
set  up  in  this  case,  and  they  constitute  no  biir  to  the  plain tififs 
recoveiy.  Answer :  I  answer  that  in  this  way, — such  facts  sis 
have  been  recited  would  avail  to  set  aside  the  agreement  of  the 
24th  of  February,  A.  D.  1891,  as  against  any  subscriber  thereto 
who  signed  it  in  good  faith  with  all  the  other  subscribei's  and 
was  not  himself  a  party  to  any  secret  or  private  agreement  that 
he  was  to  get  any  advantage  over  his  associates.  If  the  plain- 
tiff, Lihinger,  entered  into  this  agreement  with  a  second  con- 
tract that  he  was  to  receive  something  in  addition  to  the  pro 
rata  stipulated  for  in  the  written  agreement,  such  contract 
would  be  a  fraud  upon  the  other  creditoi-s  and  he  cannot  be 
heard  to  say  that  a  like  fraud  which  he  himself  hjis  been  pi-ac- 
ticing  in  the  same  tmnsaction  shall  operate  to  relieve  him  irom 
the  contmct  of  composition.  He  could  not  avail  himself  of  his 
own  fraud  in  the  matter,  and  it  would  be  just  as  inequitable  to 
allow  him  to  be  benefited  by  the  failure  of  othei-s  which  was  in 
all  respects  like  his  own  and  stands  so  clearly  related  to  it.  I 
do  not  say  such  fraud  was  attempted  by  Lininger.  This  an- 
swer has  regard  to  the  defendants'  contention.  They  have 
offered  evidence  to  show  that  Lininger,  by  his  agent,  Orr,  did 
stipulate  by  private  agreement  that  he  should  receive  some- 
thing more  than  fifty  per  cent  in  advance  of  signing  the  con- 
tract. If  you  shall  find  the  facts  witli  respect  to  this  to  be  as 
the  defendants  contend  then  the  payment  to  Mrs.  Stouffer  and 
Mrs.  Heintzleman,  as  stated  in  this  point,  would  not  relieve 
Lininger  from  his  agreement  to  compromise.  [3] 

The  court  charged  in  part  as  follows : 

"  It  was  in  excess  of  fifty  per  cent  of  the  claim  and  was  not 
credited  on  the  note.     You  may  take  that  circumstance  into 
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consideration  in  connection  with  the  other  evidence.     If  it  was 
not  paid  under  the  contract  why  was  it  not  credited  on  the 
note?"  [4] 
Verdict  and  judgment  for  defendants.     Plain tiflE  appealed. 

JErrors  assigned  were  (1-4)  above  instructions,  quoting  them. 

TFI  Rtish  Qillan^  W.  U.  Brewer  with  him,  for  appellant. — It 
is  eiTor  to  submit  a  question  to  the  jury  of  which  there  is  no 
evidence :  Lower  &  Barron  v.  Clement,  25  Pa.  68. 

J.  D.  Ludwig^  H.  Gehr  and  J.  M.  McDowell  with  him,  for 
appellees. 

Opinion  by  Mr.  Justice  Green,  July  18, 1895 : 
The  juiy  having  found  that  Orr  did  have  the  authority  of 
Lininger  to  sign  the  composition  deed  for  him,  the  only  ques- 
tion before  us,  is,  whether  there  was  evidence,  more  than  a 
scintilla,  of  the  fact  of  such  authority,  to  warrant  the  court  in 
submitting  the  question  to  the  jury.  This  can  only  be  detei> 
mined  by  a  review  of  the  testimony  delivered  on  the  trial. 

The  composition  agreement  was  executed  on  February  24, 
1891.  Prior  to  that  time  seveiul  suits  had  been  brouglit  and 
were  pending  against  the  present  defendants  in  the  common 
pleas  of  Franklin  county,  of  wljich  this  action  was  one.  On 
February  23,  1891,  the  plaintiffs,  in  these  actions,  signed  an 
agreement  in  writing  among  themselves,  reciting  that  whereas 
Kevei-al  suits  had  been  brought  against  the  defendants,  all  re- 
turnable on  that  day,  and  that  it  was  to  the  interest  and  advan- 
tage of  all  parties  concerned  that  a  compromise  and  adjustment 
of  the  indebtedness  for  which  the  suits  were  brought  should 
be  effected,  and  that  further  time  Wiis  required  by  the  defend- 
ants to  effect  a  compromise  and  adjustment,  and  thereu[>(>n 
the  parties  agreed  that  no  judgment  should  be  taken,  or  asked 
for  against  the  defendants  until  Saturday  the  28th  day  of  Feb- 
ruaiy,  1891,  and  it  was  agreed  the  contract  should  be  binding 
only  when  signed  by  all  the  plaintiffs  or  their  attorneys.  This 
agreement  was  signed  by  John  R.  Orr  "for  Camp  &  Co.  and 
John  R.  Lininger,"  and  it  was  in  fact  adhered  to  and  carried 
out  literall}'.  The  next  day  tlie  agreement  of  composition  was 
Vol.  clxix — 26 
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executed,  by  which  it  was  stipulated  and  agreed  that  the  plain- 
tiffs in  the  said  actions  would  release  and  discharge  all  of  the 
defendants  from  all  liability  on  all  their  obligations  or  notes 
given,  for,  or  on  behalf  of,  the  Taylor  Manufacturing  Com- 
puny,  upon  condition  that  fifty  per  cent  of  the  amount  due, 
with  interest,  should  be  paid  within  thirty  days.  This  agree- 
ment was  under  se'al,  and  so  far  as  this  plaintiff  was  concerned 
it  was  signed,  "  John  Lininger,  Per  J.  O.  R." 

The  other  signatures  were  made  by  attorneys  for  the  several 
parties  except  John  R.  Orr  and  Epliraini  Hiteshew,  who  each 
signed  for  himself.  This  agreement  also  provided  that  no  judg- 
ments were  to  be  taken  within  thirty  days,  and  it  was  literally 
performed  and  carried  out  by  the  several  plaintiffs  in  the  pend- 
ing action. 

It  appeal's  therefore  that  both  these  agreements  were  per- 
formed according  to  their  terms,  and  so  far  as  Lininger  is  con- 
cerned he  was  affected  by  signatures  in  both,  made  by  Jno.  R. 
Orr  for  him.  Within  the  thirty  days  the  moneys  which  were 
to  be  paid  within  that  time  were  actually  paid,  and  amongst 
the  rest  the  sum  of  one  thousand  dollars,  which  had  been  paid 
by  the  defendants  to  Orr,  for  Lininger,  was  paid  by  Orr  to  Lin- 
inger though  after  the  thirty  days  had  elapsed.  This  amount 
was  somewhat  more  than  fifty  per  cent  of  the  amount  due  Lin- 
inger, but  the  money  was  accepted,  and  kept,  by  him.  Appar- 
ently the  conclusion  is  irresistible  that  the  money  was  paid  to 
Orr,  and  by  Orr  to  Lininger,  in  execution  of  the  agreement  of 
February  24th.  The  plaintiff  however  denies  that  it  was  so 
paid  or  received,  and  this  denial  raises  the  question  whether  it 
was  so  paid  and  received.  It  is  so  very  difficult  to  undei'stand, 
even  upon  the  plaintiff's  evidence,  as  to  how  and  why  it  was 
paid  if  not  in  pursuance  of  the  agreement  of  composition,  that 
we  think  the  mere  fact  of  its  payment  in  the  manner,  and  at  the 
time  and  in  the  circumstances  in  which  it  was  paid,  was  much 
more  than  a  mere  scintilla  in  support  of  the  contention  of  the 
defendants.  The  plaintiff  is  obliged  to  allege,  and  does  allege, 
that  it  was  a  mere  general  payment  on  account  of  the  whole 
sum  of  the  note  held  by  him.  But  he  is  entirely  unsupported 
as  to  this  and  it  is  simply  incredible  that  it  was  so  paid. 

An  issue  having  been  raised  on  the  direct  question  of  Orr*8 
authority  to  sign  for  Lininger,  considerable  testimony  was  taken 
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on  that  subject.  Mr.  Orr  was  himself  examined.  He  was  asked 
whether  he  had  signed  the  paper  for  Lininger  and  he  said,  ^^  Yes, 
sir,  I  signed  that  myself  for  Jolin  R.  Orr,  for  Camp  &  Co.  and 
John  Lininger.  Q.  That  is  the  plaintiff  in  this  suit?  A.  Yes, 
sir.  Q.  (Paper  marked  *  C)  State  whether  or  not  you  wrote 
Mr.  Lininger's  name  thei-e  and  your  own  as  attorney  ?  A.  I 
signed  Mr.  Lininger's  name  there.  J.  R.  O.,  that  is  my  hand 
writing.  .  .  .  Q.  Did  you  represent  Mr.  Lininger  at  this  time 
this  money  was  paid?  A.  I  took  the  money  for  him  and  paid 
it  over.  .  .  .  Q.  Do  you  say  you  had  no  authority  to  sign  Lin- 
inger's  name?  A.  I  suppose  I  had  authority.  .  .  .  By  the  Court: 
Why  not  put  the  question  to  the  witness — Had  you  authority 
to  sign  this  paper  at  the  time  you  signed  it?  The  witness: 
A.  I  presume  I  had.  By  Mr.  Ludwig.  I  show  witness  the  sec- 
ond paper.  A.  I  would  not  sign  this  paper  without  authority. 
Q.  After  that  you  received  $1,000  from  Mr.  Rhoadarraer  and 
paid  it  over  to  Mr.  Lininger?  A.  Yes,  sir.  .  .  .  Q.  Witness' 
attention  called  to  paper  *  C  A.  That  is  my  signature,  J.  R. 
Orr  for  John  Lininger.  Q.  Did  you  have  authority  to  sign 
that  paper?  A.  My  recollection  is  that  I  had  authority.  I 
can't  recall  the  pailiculars  now.  Q.  Did  you  tell  Mr.  Lininger 
that  you  had  signed  it?  A.  Inasmuch  as  I  had  dismissed  the 
thing  from  my  mind  I  looked  upon  this  paper  as  far  as  Mr.  Lin- 
inger was  concerned  as  null  and  void.  I  informed  him  very 
soon  after.  He  was  at  my  office  frequently ;  we  talked  over  it 
daily.  I  told  him  I  had  signed  that  paper.  Q.  He  did  not 
object  to  it?  A.  Not  then,  no,  sir.  I  can't  recall  what  he 
did.  ...  Q.  As  I  undei-stand  you,  you  say  you  had  some  kind 
of  authority?  A.  He  was  to  see  me  frequently,  we  talked  over 
the  compromise  frequently.  I  would  suppose  I  must  have  had 
some  kind  of  authority.  I  was  not  his  attorney.  I  would  not 
sign  it  without  some  condition  to  it.  •  .  .  By  the  Court:  Inter- 
rogate the  witness  as  to  paper  marked  *  C  Paper  marked  '  C ' 
shown  witness.  State  whether  or  not  you  signed  that?  A.  Yes, 
sir.  John  Lininger  Per  J.  R.  O.  Q.  Did  you  have  authority  ? 
A.  As  I  said  before  I  have  no  recollection  about  it,  of  what  my 
authority  was  at  that  time.  I  presume  I  had  some  authority. 
Uy  the  Court:  Did  you  at  the  time  regard  it  as  sufficient  to 
authorize  you  to  sign  it?  A.  Yes,  sir.  To-day  I  presume  it 
was.    M}'  impression  is  that  it  was  subject  to  Mr.  Lininger's 
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approval  and  certain  conditions.  Q.  What  are  we  to  ander- 
stand  by  Mr.  Lininger's  approval  and  conditions  ?  A.  My  rec- 
ollection is  that  I  signed  it  and  Mr.  Lininger  was  to  ratify  it. 
Q.  What  was  your  authorit}'?  A.  At  this  late  date  I  can't  tell. 
Q.  Are  you  satisfied  that  when  you  signed  it  you  had  authority  ? 
A.  On  genei-al  principles  I  would  not  have  signed  it  without 
authority." 

In  addition  to  the  foregoing  William  E.  Tolbert  one  of  the 
defendants  was  examined.  After  testifying  that  he  had  taken 
an  active  part  in  the  settlement  of  the  claims,  and  that  he  bad 
personal  knowledge  that  they  were  all  settled  in  pursuance  of 
the  agreement  and  within  the  time  fixed,  and  that  some  settle- 
ments were  made  at  more  than  fifty  per  cent,  he  was  asked 
about  his  conversations  with  Lininger  in  regard  to  the  com- 
promise, and  about  Lininger's  referring  him  to  Orr  as  acting 
for  him.  "  Q.  I  wish  you  to  state  whether  you  had  any  con- 
versation with  John  Lininger  about  this  note  after  its  maturity 
and  about  this  compromise  ?  A.  Yes,  sir,  I  had  several  conver- 
sations with  him.  Q.  In  these  conversations  did  or  did  he 
not  refer  you  to  Mr.  Orr?  A.  Yes,  sir,  that  was  the  wind  up 
of  every  convei-sation  we  had,  I  made  it  a  point  to  hunt  him 
up.  I  sometimes  saw  him  down  at  the  Montgomery  House  or 
ZuUinger's.  I  found  he  referred  me  right  along  to  Mr.  Orr. 
He  told  me  that  Mr.  Orr  was  competent  to  make  the  settlement 
and  if  he  would  sign  for  him  it  would  be  satisfactory.  Q.  Where 
and  when  did  Mr.  Lininger  tell  you  that  if  John  Orr  would 
sign  for  him  it  would  be  satisfactory?  A.  Every  conversation 
we  had  I  think  •  .  ., .  Mr.  Lininger  never  pretended  that  Mr. 
Orr  was  his  attorney  ?  A.  He  would  invariably  tell  me  to  go 
to  Mr.  Orr,  that  it  would  be  satisfactory  anything  he  would  do. 

He  further  testified  to  agreeing  with  Orr  to  pay  $200  more 
to  Lininger,  making  it  $1,200  in  all:  that  the  $1,000  was  paid 
within  thirty  days  and  that  when  he  subsequently  offered  to 
pay  the  $200  it  was  refused. 

There  are  other  facts  and  circumstances  in  the  case  tending 
strongly  to  support  the  theory  of  the  defendant,  but  it  is  not 
necessary  to  recur  to  them.  The  testimony  already  quoted  is 
far  more  than  enough  to  warrant  the  submission  of  the  case  to 
the  juiy.  It  is  true  that  Lininger  denied  the  conversations 
testified  to  by  Tolbert,  and  asserted  that  he  had  never  given 
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authority  to  Orr  to  sign  for  him,  but  that  testimony  only  raises 
a  question  of  veracity  of  the  witnesses  which  could  only  be 
decided  by  the  jury.  Moreover  the  leading  and  really  undis- 
puted facts  remain  that  Orr  did  act  for  Lininger,  that  he  told 
him  he  had  signed  this  paper  for  him,  that  Lininger  did  know 
all  about  the  compromise,  that  he  had  brought  a  suit  on  his 
note  and  did  suspend  action  on  it,  not  only  for  thirty  days  but 
for  a  long  time  thereafter,  that  Orr  did  receive  the  $1,000  from 
one  of  the  defendants  to  be  paid  to  Lininger  and  that  he  did 
pay  it  to  Lininger  who  received  it,  and  kept  it.  It  is  asking 
too  much  for  human  credulity  to  believe  that  all  this  was  done 
without  any  knowledge  on  the  part  of  Lininger  that  the  money 
was  paid  under  the  agreement  and  received  by  him  as  it  was 
paid.  It  would  have  been  grave  error  to  withhold  the  case 
from  the  jury,  and  it  was  the  clear  duty  of  the  coui-t  below  to 
submit  it  to  them,  as  was  done.  The  charge  was  perfectly  fair 
and  correct  in  every  respect.  The  third  and  fourth  assign- 
ments of  error  are  not  pressed  in  the  argument  and  in  our 
opinion  they  are  not  sustained. 
Judgment  affirmed. 


Bixler  &  Correll,  Appellants,  v.  Kresge  &  Green, 

[Marked  to  be  reported.] 

Wages — Saw  logs— ExectUion — Evidence — Act  of  June  12,  1879. 

While  the  provisions  of  the  act  of  June  12, 1879,  P.  L.  176,  giving  a  pref- 
erence to  the  wages  of  laborers  engaged  in  cutting  saw  logs,  must  be  strictly 
complied  with,  there  is  no  particular  grade  of  proof  required  to  establish  the 
fact  that  the  wages  were  earned  in  the  manner  contemplated  by  the  act, 
different  from  the  measure  of  proof  required  in  ordinary  cases. 

Where  such  laborers  positively  testify  that  the  amounts  which  they  claim 
were  earned  in  the  manner  contemplated  by  the  act,  and  an  auditor  re- 
ports in  favor  of  their  claims,  and  the  employers  who  were  present  at  the 
audit  are  not  called  to  disprove  the  claims,  the  Supreme  Court  will  not 
reverse  the  finding  of  the  auditor. 

Partnership — Partner's  equity — Evidence, 

In  a  contest  between  the  partnership  creditors  of  an  alleged  partnership 
and  the  individual  creditors  of  one  of  the  alleged  partnei*s,  if  it  appeal's 
that  no  partnership  actually  existed  between  the  parties,  although  they 
held  themselves  out  to  the  world  as  partners,  there  is  no  equity  to  support 


Digitized  by 


Google 


406   BIXLKR  &  CORRELL,  Appellants,  v.  KRESGE  &  GREEN. 

Syllabus— Auditor's  Report.  [169  Pa. 

the  claims  of  the  partnership  execution  creditors  as  agiunst  the  prior  exe- 
cution creditoi's  of  the  individual  partner  who  is  the  real  owner  of  the 
assets. 

Where  a  boy  under  age  permitted  himself  to  be  held  out  to  the  world 
as  a  pai'tner  of  another  person,  but  was  really  employed  at  a  salary,  and 
contiibuted  no  property  to  the  business,  and  after  he  became  of  age  repu- 
diated his  obligations  on  joint  notes  which  he  had  signed  with  his  alleged 
partner,  he  has  no  equity  as  a  paitner  which  will  entitle  the  creditors  of 
the  alleged  firm  to  a  preference  over  the  individual  creditors  of  the  partner 
who  was  the  i*eal  owner  of  the  assets  levied  upon  as  the  property  of  the 
firm. 

Argued  March  12,  1895.  Appeal  No.  37,  Jan.  T^  1895,  by 
Bixley  &  Correll,  from  order  of  C.  P.  Monroe  Co.,  confirming 
auditor's  report,  distributing  proceeds  of  sheriflE's  sale.  Before 
Stbrrbtt,  C.  J.,  Green,  Mitchell,  Dean  and  Fell,  JJ. 
AiGrmed. 

Exception  to  auditor's  report. 

The  fund  for  distribution  was  raised  by  the  sale  of  the  per- 
sonal property  of  Jefferson  D.  Kresge  and  of  the  alleged  firm 
of  Jefferson  D.  Kresge  and  Oscar  Green. 

The  auditor  reported  the  facts  to  be  as  follows: 

"  The  validity  of  the  following  labor  claims  was  contested, 
for  the  following  reasons : — 

"That  of  Oscar  Green,  because  he  was  a  partner  in  the  firm 
of  Kresge  &  Green,  and  one  of  the  defendants  in  the  execu- 
tions. Those  of  Chas.  Eschenbach,  Edwin  Keiper,  Chas. 
ICresge,  Alvin  Kresge  and  Joseph  H.  Smith,  for  the  reason 
that  none  of  the  notices  set  forth  the  fact  that  the  property 
levied  on  and  sold  was  used  in  and  about  the  business  of  the 
defendants.  Neither  do  any  of  said  notices  set  forth  the  par- 
ticulars of  the  claims,  as  to  whether  the  service  was  rendered 
by  the  day,  month  or  job,  nor  as  to  i-ate  of  compensation  to  be 
allowed.  The  general  objection  is  also  made  that  all  notices 
are  of  claims  against  Jeffei'son  D.  Kresge,  alone. 

"The  objections  pressed  at  the  argument  were,  that  in  rela- 
tion to  the  claim  of  Oscar  Green,  and  the  first  objection  to  the 
claims  of  Eschenbach,  Keiper,  the  two  Kresges,  and  Smith. 
The  other  objections  to  these  latter  claims,  though  noted  as 
above,  were  not  insisted  on  at  the  arguments,  and  the  auditor 
understands  that  they  were  abandoned.     Mr.  Staples  made  the 
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further  objection  that  Edwin  Keiper  and  Chas.  Eschenbach 
had  not  sufficiently  proven  the  amounts  due  them.  As  to  the 
other  three  claims  reprasented  by  Mr.  Lee,  it  was  admitted 
that  the  amounts  claimed  were  correct. 

**  Keiper  and  Eschenbach  were  called  and  examined  as  wit- 
nesses in  their  own  behalf;  and  it  must  be  admitted  that  their 
testimony  is  far  from  being  as  clear  in  support  of  their  claims 
as  it  ought  to  be.  They  both  worked  on  the  lumber  job  in 
Tunkhannock.  Keiper  peeled  bark,  skidded  logs  and  cut  logs ; 
was  to  be  paid  $1.00  per  thousai^d.  Eschenbach  skidded  and 
hauled  logs  to  mill,  for  which  he  was  to  be  paid  at  fii-st  $1.50, 
and  after  they  moved  the  mill  $2.00,  per  thousand.  Both 
commenced  work  in  June  and  worked  till  the  sherilBF  came, 
which  appears  to  have  been  on  the  23d  of.  January,  1894. 
Both  were  paid  a  little  in  cash,  and  more  in  goods  from  the 
store.  Neither  kept  any  book  account  of  the  amount  of  their 
work,  nor  of  the  amount  of  the  charges  against  them,  on  account 
of  the  same.  Keiper,  however,  swears  that  the  balance  due  him 
is  at  least  $50.00  and  Eschenbach  sweai-s  that  the  balance  due 
him  is  at  least  $200,  if  not  more;  that  the  total  amount  of  his 
work  might  be  $600,  $700,  or  $800,  including  boarding  the 
men,  and  the  sum  total  of  store  bill  and  cash  received  should 
not  be  $400.  That  no  part  of  the  $200  is  for  board.  Both 
assert  in  their  notices  to  the  sheriff  that  the  balances  claimed 
are  for  work  in  December  and  January.  Eschenbach  swears 
that  he  never  had  a  settlement  with  defendants,  although  he 
went  once  to  the  store  for  that  purpose,  but  was  told  that  the 
books  were  not  there. 

"  Doubtless  some  allowance  is  to  be  made  for  the  kind  of 
work  in  which  these  men  were  engaged,  the  character  of  their 
surroundings,  the  limitations  of  their  education,  and  their  lack 
of  facilities  for  bookkeeping.  It  is  common  experience  that 
unlearned  men  oftentimes  keep  the  run  of  their  business  trans- 
actions in  their  heads,  with  a  surprising  degree  of  accuracy. 
Keiper  swears  that  he  did  keep  the  run  of  the  logs,  though 
not  in  a  book ;  and  Eschenbach  says  that  fii-st  along  he  knew 
about  what  bis  stoi*e  bill  amounted  to. 

"But  more  than  this,  one  of  the  defendants  sat  by  with  the 
books  of  Kresge  &  Green,  when  this  testimony  was  delivered, 
and  the  other  defendant  was  within  easy  access,  and  neither 
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was  called  to  disprove  the  claim  of  either  of  these  men.  Tl>e 
books  were  not  put  in  evidence  against  them,  and  the  concla- 
sion  is  unavoidable  that  the  defendants  would  have  been  heard 
from  if  either  of  these  claimants  had  claimed  more  than  was 
their  due. 

"  That  these  men  did  the  work  that  they  claimed  to  have 
done  has  not  been  denied,  and  it  is  not  in  the  heai*t  of  the 
auditor  to  turn  them  out  of  court,  because  they  are  not  better 
bookkeepers.  This  objection  to  the  allowance  of  the  claims  is 
tlierefore  dismissed.  Moreover,  the  3d  section  of  the  act  of 
1879,  under  which  the  claim  is  made,  provides  the  mode  of 
proceeding,  and  the  tribunal  to  decide,  in  case  of  dispute  as  to 
the  amount  due.  .  .  . 

"  We  come  now  to  the  principal  question  in  the  case.  Were 
Jeflfei'son  D.  Kresge  and  Oscar  Green  actual  partners,  doing 
business  under  the  firm  name  of  Kresge  &  Green? 

"  Or,  without  regard  to  the  actual  agreement  between  them- 
selves, did  they,  by  their  conduct  and  mode  of  carrying  on  their 
business,  so  induce  the  public  to  believe  them  partnera,  that, 
with  respect  to  parties  dealing  with  them,  and  whose  interests 
may  be  involved,  they  are  to  be  held  to  be  partners,  whether 
so  in  fact  or  not  ? 

"  These  questions  are  further  complicated  by  the  fact  -that 
during  the  time  of  their  business  connection  Oscar  Green  was 
a  minor,  under  the  age  of  21  years." 

In  regard  to  this  branch  of  the  case,  the  auditor  finds  the 
:f  olio  wing  facts : 

"1.  During  the  whole  time  of  his  business  relation  with  Jef- 
iferson  D.  Kresge,  Oscar  Green  was  a  minor ;  being  at  the 
:time  of  this  report  a  few  months  over  age.  At  the  time  he 
commenced  business  with  Kresge,  he  was  19  years  of  age. 

"  2.  In  April,  1892,  Jefferson  D.  Kresge  agreed  with  one 
W.  W.  Smith  for  the  purchase  of  a  stock  of  store  goods  at 
Effort,  in  Chestnuthill  township.  An  inventory  of  the  goods 
was  taken  in  the  name  of  Jefferson  D.  Kresge,  amounting  to 
something  over  $1,200.  It  was  then  agreed  between  Kresge 
and  Green  that  the  latter  should  clerk  for  the  former  at  the 
compensation  of  $16.00  per  month  and  board  until  he  became 
of  age,  when,  if  everything  went  right,  he  might  become  a  part- 
ner.    In  the  meantime,  Green  was  to  be  considered  by  tha 
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public  as  a  partner.  The  business  was  to  be  conducted  in  the 
name  of  Kresge  &  Green.  As  Mr.  Green  very  naively  testi- 
fies, his  name  was  to  be  used  in  this  way,  "  So  that  business 
might  be  better,  being  as  I  had  clerked  there  three  years  and 
was  acquainted  with  the  people." 

'*  Manifestly,  the  intention  was  to  convey  the  impression 
that  Green  was  a  partner,  or  had  an  interest  in  the  business. 
The  whole  subsequent  conduct  of  the  parties  was  in  accord- 
ance with  this  idea.  Their  goods  were  bought  and  sold  in  the 
name  of  Kresge  &  Green ;  the  store  books  were  kept  in  the 
name  of  Kresge  &  Green ;  the  bank  account  was  kept  in  the 
name  of  Kresge  &  Green,  and  checks  were  drawn  in  the  name 
of  Kresge  &  Green.  A  part,  at  least,  of  the  lumber  business 
was  carried  on  in  the  name  of  Kresge  &  Green. 

"3.  As  a  part  of  the  consideration  for  the  stock  of  store 
goods  bought  from  Wm.  Smith,  Jefferson  D.  Kresge  and  Oscar 
Greeu  gave  six  individual  notes  of  $100  each.  Green  testifies 
that  the  judgment  on  which  fi.  fa.  No.  29  issued  was  entered 
upon  one  of  the  notes  given  to  Smith  for  store  stock.  This 
execution  is  against  Jeffei'son  D.  Kresge  and  Oscar  Green. 
Green  also  testifies  that  the  judgment  against  Jeffei-son  D. 
Kresge  and  Oscar  Green,  on  which  fi.  fa.  No.  24,  Feb.  T.,  1894, 
was  issued,  was  also  entered  on  a  note  given  for  money  bor- 
rowed from  Edwin  Serfass  that  went  into  the  business.  It 
thus  appears  that  Green  had  not  only  an  ostensible,  but  an 
actual  interest  in  the  concern,  to  the  extent  of  the  credit,  if  not 
money,  which  he  contributed  to  its  capital ;  if,  iudeed,  a  minor 
who  gives  his  note  as  his  contribution  to  the  capital  stock, 
and,  after  his  arrival  at  full  age,  repudiates  the  obligation,  as 
Green  does  in  this  case,  can  be  said  to  have,  in  fact,  contrib- 
uted anything  at  all  to  the  alleged  firm's  capital.  He  testifies 
that  he  never  contributed  anything  in  money. 

"  4.  In  May,  1893,  Jefferson  D.  Kresge  purchased,  in  his  own 
name,  the  tract  of  timber  land  in  Tunkhannock  township,  on 
which  a  part  at  least  of  his  subsequent  lumber  operations  was 
conducted.  He  took  the  title  to  this  land  in  his  own  name, 
bought  a  portable  sawmill,  in  his  own  name,  so  far  as  appears ; 
at  least,  according  to  Green,  he  borrowed  $800  from  his  father, 
Jerome  Kresge,  for  which  he  gave  his  individual  note  alone,  as 
the  fi.  fa.  No.  26,  Feb.  T.,  1894,  in  evidence  shows ;  and  of  this 
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$800,  $500  went  to  pay  on  the  sawmill,  and  the  baLmce  on  the 
land.  Kresge  hired  tlie  men  in  the  woods,  and  kept  the  books  for 
the  Tunkhannock  operations,  according  to  Green,  in  Kresge*s 
own  name.  The  men  who  worked  on  the  lumber  job  in  Tunk- 
hannock were  paid  partly  in  cash,  and  partly, — perhaps  chiefly, 
— in  goods  from  the  store  at  Effort,  which,  as  shown,  was  run 
in  the  name  of  Kresge  &  Green.  Green  kept  the  account  of 
the  men  in  the  woods,  from  data  given  him  by  Wilson  Kresge, 
the  foreman. 

"  It  is  perhaps  hardly  necessaiy  to  recapitulate  all  the  facts 
established  by  the  testimony,  having  no  direct  bearing  on  the 
question  of  distiibution.  One  thing  is  not  denied ; — that  is,  that 
Green  was  a  minor  at  the  time  in  question.  It  follows  that  all 
his  contracts,  except  for  necessaries,  were  void.  .  .  . 

"Since  Green's  arrival  at  full  age,  which  was  on  April  12, 
1894,  nothing  has  been  done  by  him  in  aflBrmance  of  his  pie- 
vious  conti-acts.  On  the  contrary,  he  here  and  now  expressly 
repudiates  them.  He  makes  no  claim  on  any  of  the  goods 
levied  on,  or  on  the  proceeds  thereof,  as  owner,  or  part  owner. 

"  While,  if  he  were  an  adult,  he  would  undoubtedly  be  bound 
by  his  acts  as  a  partner,  and  his  private  estate  also,  without 
regard  to  the  secret  undei*standing  between  him  and  Kresge, 
yet,  as  a  minor,  he  was  incapable  of  forming  a  contmct  of  part- 
nership or  any  other  contract;  and  while  he  might  be  liable  to 
any  party  injured,  in  an  action  for  deceit,  under  the  authority 
quoted,  yet  the  auditor  does  not  think  that  the  property,  even 
at  Effort,  can  be  held  to  have  been,  for  the  purposes  of  this  dis- 
tribution, partnei-ship  property.  Probably  the  fjicts  would  fail 
to  establish  a  partnei-ship  with  respect  to  tlie  Tunkhannock 
property,  even  had  Green  been  an  adult. 

"  Holding,  then,  that  for  the  purposes  of  this  distribution,  all 
the  property  sold  is  to  be  regarded  as  the  individual  property 
of  Jefferson  D.  Kresge,  and  that  consequently  the  proceeds 
arising  from  the  sale  thereof  are  to  be  applied  to  the  different 
executions  in  the  order  of  their  priority,  without  regard  to 
whether  they  are  against  Jeffei"8on  D.  Kresge  alone,  jointly 
against  him  and  another,  or  against  the  so-called  firm  of  Kresge 
&  Green, — nothing  remains  but  to  make  distribution  in  ac- 
cordance with  these  views,  which,  if  erroneous,  the  court  will 
correct."  » 
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Exceptions  to  the  auditor's  report  were  overruled  in  an 
opinion  by  Craiq,  P.  J. 
The  exceptants  appealed. 

£rror  assigned  was  overruling  exceptions  to  the  master's 
report. 

Charles  B.  Staples^  Joseph  H.  Sohull  with  him,  for  appellants. 
— If  one  seeks  to  recover  for  work  and  labor  done  he  must  show 
what  work  was  done  and  what  it  was  worth.  If  he  should 
admit  he  did  not  know  how  much  work  was  done,  he  could 
not  recover. 

Where  the  plaintiff  has  failed  to  make  out  a  case,  the  fact 
that  the  defendant,  though  present  in  court,  was  not  called 
upon  to  deny  the  plaintiff's  allegations,  is  not  to  be  considered 
by  the  jur}' :  Underwriter's  Association  v.  George,  97  Pa.  238. 

Where  two  persons  hold  themselves  out  as  partners  and  buy 
and  sell  in  the  name  of  a  partnership,  an  execution  against  the 
firm  will  bind  the  goods  connected  with  the  business  in  prefer- 
ence to  a  prior  execution  against  one :  Walter's  App.,  1  Ches. 
County  Rep.  278. 

The  present  case  differs  from  Appeal  of  York  Co.  Bank,  32 
Pa.  446,  and  Scull's  App.,  116  Pa.  141,  because  in  the  latter 
there  was  no  equity  whatever.  One  of  the  prerequisites  to 
the  partnership  was  the  contribution  of  certain  sums  of  money 
which  never  were  contributed. 

It  is  true  no  recovery  could  be  had  against  Green  for  his 
acts  while  a  minor,  but  he  cannot  tear  down  by  disaffirmance 
what  he  built  up.  The  equity  was  there — the  capital  was  fur- 
nished on  the  credit  of  both,  and  their  money,  not  Kresge's, 
went  into  the  business  to  buy  goods  for  the  store :  Page  v. 
Morae,  128  Mass.  99;  Moley  v.  Brine,  120  Mass.  324;  Dunton 
V.  Brown,  31  Mich.  182. 

There  can  be  no  question  that  an  infant  can  become  a  part- 
ner: Dulty  V.  Brownfield,  1  Pa.  497;  Goode  v.  Harrison,  5 
Barn.  &  Aid.  147 ;  Whitney  v.  Dutch,  14  Mass.  467 ;  7  Am. 
Dec.  229 ;  17  Am.  &  Eng.  Ency.  of  Law,  921 ;  Brown  v.  Hart- 
ford Fire  Ins.  Co.,  117  Mass.  479;  Bush  v.  Linthicum,  69  Md. 
844 ;  Furlong  v.  Bartlett,  21  Pick.  (Mjiss.)  401 ;  Whittemore  v. 
Elliott,  7  Hun  (N.  Y.),  618;  Yates  v.  Lyon,  61  N.  Y.  344; 
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David  V.  Birchard,  58  Wis.-  492;   Pelletier  v.  Couture,  148 
Mass.  269. 

Cicero  Gearharf,  of  Q-earhart  ^  Erdman^  8.  S.  Shafer  with 
him,  for  individual  execution  creditors. — During  the  whole  time 
of  his  business  relations  with  Kresge,  Green  was  a  minor,  and 
consequently  could  do  no  act  in  connection  with  the  business 
that  would  render  him  liable  to  third  persons.  He  was  not 
liable  on  notes,  nor  on  contracts  made  during  his  business  re- 
lation with  Kresge,  by  reason  of  such  minority  :  Knox  v.  Flack, 
22  Pa.  837 ;  Parsons  on  Contracts,  6th  ed.  314. 

A  mere  joint  propnetorship  or  contract  will  not  constitute  a 
partnei-ship,  e.  g.  a  joint  and  several  undertaking  between  two 
pei-sons,  such  as  a  guarantee  of  a  payment  of  a  bond;  there 
must  be  mutual  interest  in  profit  and  loss :  Ex  Parte  Miller,  1 
N.  Y.  Leg.  Obs.  38. 

A  partnership  is  the  result  of  an  agreement  to  share  profits 
and  losses ;  and  whether  an  agreement  creates  a  partnership  or 
not  depends  on  the  real  intention  of  the  parties  to  it.  Hall- 
stead's  App.,  157  Pa.  69;  Walker  v.  Tupper  et  al.,  162  Pa.  1 ; 
Irvin  V.  Nashville  etc.  Ry.  Co.,  92  III.  103. 

If  Green  never  had  an  equity  as  against  Kresge,  the  firm 
execution  creditoi-s  could  not  attach  to  any  right  superior  to 
the  separate  execution  creditors :  Scull's  App.,  115  Pa.  141 ; 
York  Co.  Bank's  App.,  82  Pa.  446 ;  Coover's  App.,  29  Pa.  9 ; 
Case  V.  Beauregard,  99  U.  S.  119;  Davis  v.  Howell,  22  Am. 
Law.  Reg.  461. 

The  finding  of  an  auditor  on  the  facts  which  has  been  re- 
ceived and  approved  by  the  court  below,  will  not  be  set  aside 
in  this  court,  except  for  flagrant  error:  Burrough's  App.,  26 
Pa.  264 ;  Hess's  App.,  150  Pa.  640 ;  Loomis's  App.,  22  Pa.  312  ; 
Jarman's  App.,  161  Pa.  151 ;  Potter's  App.,  158  Pa.  292;  Kim- 
ball's App.,  165  Pa.  112. 

2>.  S.  Lee^  for  labor  claimants. — It  has  not  been  claimed  at 
any  time  that  there  was  nothing  due  said  labor  claimants,  and 
they  having  made  out  by  their  evidence  a  prima  facie  case,  it 
was  the  plain  duty  of  the  auditor  to  allow  said  claims. 

The  Supreme  Court  will  not  go  over  the  evidence  to  correct 
matters  of  fact  found  by  an  auditor  and  approved  by  the  court 
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below,  except  it  be  an  extreme  case— one  of  clear  error :  Mc- 
Carty's  App.,  14  Atl.  Rep.  352 ;  Wilkinson  v.  Kugler,  153  Pa. 
238 ;  Prouty  v.  Prouty  &  Bare  Shoe  Co.,  155  Pa.  112 ;  Donald- 
son's  Est,  158  Pa.  292;  Coulston's  Est,  161  Pa.  151. 

Opinion  by  Mb.  Justice  Green,  July  18, 1895 : 
The  act  of  June  12, 1879,  P.  L.  176,  gives  a  preference  in 
the  distribution  of  the  proceeds  of  sheriff's  sales  of  saw  logs,  or 
of  sales  made  by  assignees  for  the  benefit  of  creditoi-s,  for  all 
moneys  due  for  cutting,  skidding,  hauling  and  driving  of  saw 
logs,  limiting  the  amount  to  $200  to  any  one  laborer.  In  this 
case  there  was  a  sale  by  the  sheriff  under  executions,  of  a  stock 
of  saw  logs  and  lumber  inter  alia^  and  two  laborers  gave  notice 
to  the  sheriff  of  their  claims,  in  due  form  as  required  by  the 
act  Charles  Eschenbaugh  claimed  a  lien  for  two  hundred  dol- 
lars, and  Edwin  Eeiper  claimed  a  lien  for  fifty  dollars  for  work 
done  within  the  statute.  The  notices  to  the  sheriff  were  in 
due  form  and  sufficiently  described  the  character  and  particulars 
of  the  claims.  The  auditor  found  as  a  fact  that  the  work  was 
done  to  the  full  amount  of  the  claim  in  both  cases,  and  this  find- 
ing was  affirmed  by  the  learned  court  below.  The  appellants 
claim  that  the  evidence  upon  which  the  auditor  acted  was  not 
sufficiently  definite  to  justify  his  findings. 

While  it  is  certain  that  a  strict  compliance  with  the  provisions 
of  the  statute  is  requisite  to  maintain  these  claims  for  preferences, 
it  does  not  seem  that  there  is  any  particular  grade  of  proof 
required  different  from  what  would  be  necessary  in  ordinary 
cases.  Having  read  the  report  of  the  auditor,  and  the  testimony 
of  the  men,  each  one  of  whom  swore  positively  that  the  amount 
claimed  by  each  was  certainly  due  for  work  actually  done  by 
each,  we  are  satisfied  of  the  truth  of  the  fact  and  see  no  occasion 
to  revise  the  findings  of  the  auditor  on  this  subject.  Common 
laborers  do  not  keep  books  of  account  for  the  work  they  do, 
setting  down  each  day  the  amount  of  work  they  have  done. 
Their  employers  keep  such  books  in  which  the  time  made  by 
the  men  is  daily  credited,  and  if  any  mistake  is  made  by  the  men 
in  the  claims  they  present,  it  is  in  the  power  of  the  employers 
to  correct  them  at  once.  In  this  case  the  auditor  reports  that 
one  of  the  employers  was  present  and  the  other  within  easy 
reach  and  neither  was  called  to  disprove  either  of  the  claims. 
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We  are  satisfied  with  the  report  of  the  auditor  upon  this  branch 
of  the  case. 

On  the  question  of  the  alleged  partnership  between  Kresge 
and  Oscar  Green  the  auditor  finds  upon  the  testimony  taken 
before  him  and  not  conti-adicted,  that  as  between  the  men  them- 
selves there  never  was  anj'  actual  partnership.  That  while  it 
is  true  Green  permitted  himself  to  be  held  out  to  the  world  as 
a  partner,  and  therefore  if  he  were  of  age  lie  would  be  liable  as 
such,  in  point  of  fact  he  was  merely  a  hired  man  working  for 
fixed  wages  and  had  no  interest  in  the  business  or  its  profits  or 
losses.  He  also  finds  that  Green  contributed  no  money  or  prop- 
erty to  the  concern,  and  that  while  he  signed  some  notes  given 
for  a  stock  of  store  goods,  lie  paid  nothing  on  the  notes,  and 
being  a  minor  who  repudiated  his  obligations  on  account  of  his 
minority,  he  was  subject  to  no  legal  liability  upon  the  notes. 

The  auditor  also  finds  that  the  tract  of  timber  land  in  Tunk- 
hannock  township  was  purchased  by  Kresge  and  the  title  taken 
in  his  own  name,  and  that  he  also  bought  a  portable  sawmill 
in  his  own  name,  paid  all  the  money  that  was  paid  both  for  the 
sawmill  and  on  the  land,  and  conducted  all  the  lumber  opera- 
tions in  bis  own  name. 

These  being  the  facts  and  the  present  contest  being  a  con- 
tention between  individual  and  partnei-ship  creditors,  the  famil- 
iar doctrine  becomes  ap[>licable  that  partnership  creditors  must 
work  out  their  claims  through  the  equity  of  the  partner.  If 
the  partner  has  no  equity  there  is  nothing  to  support  the  claims 
of  the  partnership  creditors  to  the  assets  in  question  as  against 
the  creditoi*8  of  the  individual  partner  who  is  the  real  owner  of 
the  assets. 

In  York  County  Bank's  Appeal,  82  Pa.  446,  there  was  a 
written  agreement  between  the  partners,  establishing  an  actual 
and  subsisting  partnership,  which  was  subsequently  conducted 
publicly  with  all  the  usual  indicia  of  a  partnership.  But  one 
of  the  partners  had  in  fact  not  paid  in  any  part  of  the  capital, 
and  the  assets  of  the  firm  were  in  reality  contributed  by  the 
other  partner,  whose  property  they  were  prior  to  the  partner- 
ship. It  was  held  that  an  individual  execution  creditor  of  the 
partner  who  owned  the  assets,  was  entitled  to  preference  in.  the 
distribution  of  the  proceeds  of  the  sale  of  the  property  of  the 
firm  over  a  partnei-ship  execution  creditor.      Thompsok,  J.^ 
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delivering  the  opinion,  said,  "  Between  partners  themselves  the 
assets  of  the  firm  constitute  a  fund  for  the  payment  of  their 
liabilities,  and  each  member  has  an  equity  which  he  can  enforce 
to  accomplish  this  result  and,  of  consequence,  a  lien  on  the 
property  to  this  extent.  .  .  .  When  a  creditor  levies  on  the 
property  of  a  firm,  his  execution  fixes  and  attaches  to  this  right 
to  the  same  extent  that  it  existed  in  the  partners,  and  hence 
the  preference  over  a  separate  execution  creditor  in  the  distri- 
bution. All  this  is  predicable  of  a  case  of  joint  property  only. 
But  where  there  was  no  joint  property,  the  rule  has  nothing  to 
opernte  on.  The  mere  name  is  not  enough  in  such  a  case — 
there  must  be  an  equity.  If  that  equity  never  existed,  a  cred- 
itor's execution  could  not  attach  to  any  right  amounting  to  a 
lien,  to  have  the  assets  appropriated  to  a  partnership  debt. 
That  Moore  has  no  interest  in  the  firm  property  is  found  by  the 
auditor.  .  .  .  This  being  so  the  property  levied  on  was  individ- 
ual property  in  fact  though  seized  in  the  firm's  name.  The 
appellant  cannot  work  out  his  equity  through  the  partners,  for 
they  as  such  did  not  exist,  inter  se,  and  the  individual  owner 
could  not  give  him  this  right  over  a  prior  execution  against  him 
individually."  All  this,  and  more,  was  said  of  a  case  in  which 
there  was  an  actual  partnei-ship  fully  agreed  upon  and  really 
carried  on  for  a  number  of  months.  But  in  the  case  at  bar  there 
never  was  a  partnei-ship  as  between  the  alleged  partners,  and 
this  tfie  auditor  finds  as  a  fact  upon  undisputed  testimony.  In 
addition  to  that  Green  never  furnished  anything  to  the  firm, 
and  therefore  acquired  no  title  to  the  firm  property.  He  either 
signed  or  indorsed  some  notes  with  his  individual  name,  but 
he  paid  nothing  on  them.  On  the  contrary  he  was  paid  a 
moAthly  compensation  for  his  services  as  clerk  or  assistant.  It 
is  too  plain  for  argument  that  as  between  Green  and  Kresge 
there  never  was,  and  never  was  agreed  to  be,  any  partnership 
relation.  In  point  of  fact  Green  never  contiibuted  a  dollar  of 
money  or  any  article  of  property  to  the  partnership,  and  he 
never  agreed,  or  intended,  to  do  anything  of  that  kind,  nor 
could  Kresge  expect  him  to  do  so.  The  notes  on  which  his 
name  appeared  not  only  were  never  paid  by  him  in  whole  or  in 
part,  but  they  did  not  appear  on  their  face  to  be  firm  notes,  and 
his  liability  could  never  be  more  than  an  individual  liability. 
But  such  as  they  were,  he  was  a  minor  when  he  gave  them,  he 
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had  a  legal  right  to  repudiate  them,  and  he  actually  did  repu* 
diate  them,  as  soon  as  he  attained  his  majority.  We  find  i 
impossible  to  discover  in  the  testimony,  any  proof  of  the  exist- 
ance  of  any  real  equity  in  Green  as  a  partner,  and  therefore 
there  is  nothing  upon  which  to  build  up  a  right  on  the  part  of 
any  firm  creditor  to  seize  upon  any  fiim  property,  as  against  an 
individual  execution  creditor  of  Kresge,  who  had  acquired  a 
prior  lien  upon  the  goods. 

York  County  Bank's  Appeal  was  repeated  and  reaffirmed  in 
Scuirs  Appeal,  115  Pa.  141,  where  the  facts  were  much  stronger 
in  favor  of  the  firm  creditors  than  they  are  in  the  present  case. 
A  careful  reading  of  the  whole  record  in  the  present  case,  in- 
cluding the  arguments  of  the  learned  counsel  on  both  sides, 
convinces  us  of  the  entire  correctness  of  the  conclusions  reached 
by  the  auditor  and  the  learned  court  below. 

The  decree  of  the  court  below  is  affirmed  and  appeal  dis- 
missed at  the  cost  of  the  appellants. 


Richard  P.  McHale,  Appellant,  v.  The  Easton  &  Beth- 

^-~ ---.      lehem  Transit  Company,  The  Easton  Transit  Com- 

169         416i  ,    ,      ^.         \  -r^ 

21  sc  «  471      pany  and  the  City  of  Laston. 

[Marked  to  be  reported.] 

Municipalities —  Change  of  grade — Equity— Injunction. 

A  municipality  has  the  exclusive  light  to  establish  the  grades  of  streets^ 
and  a  court  of  equity  has  no  power  by  mandatory  injunction  to  compel  a 
city  to  restore  a  grade  which  has  been  changed.  If  the  owner  of  abutting 
property  has  been  injured,  his  remedy  is  in  a  court  of  law. 

A  bill  in  equity  against  a  street  railway  company  and  a  municipality  to 
compel  the  restoration  of  the  grade  of  a  street  alleged  to  have  been  changed 
in  the  construction  of  a  railway,  cannot  be  sustained  against  the  railway 
company  where  there  is  no  allegation  in  the  bill  that  the  change  was  made 
by  the  company  without  the  consent  of  the  municipality. 

Street  railways— Municipal  consent — Occupation  of  streets — Ordinances 
—Act  of  June  U,  1887. 

It  seems  that  in  cities  of  the  third  class  the  consent  of  the  municipality 
to  the  use  of  a  street  by  a  street  railway  company  need  not  be  •*  expressed 
by  general  ordinance  dulj'  passed  and  approved,"  as  required  by  the  act 
of  June  14,  1887,  sec.  32,  P.  L.  894,  in  the  case  of  cities  of  the  second 
class. 
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Argued  March  14, 1895.  Appeal,  No.  879,  Jan.  T.,  1895,  by 
plaintiff,  from  decree  of  C.  P.  Northampton  Co.,  Feb.  T.,  1895, 
No.  8,  on  bill  in  equity.  Before  Sterrbtt,  C.  J.,  Geken, 
Mitchell,  Dean  and  Fell,  JJ.    AflBrmed. 

Bill  in  equity  to  compel  the  restoration  of  the  original  grade 
of  a  street. 

The  bill  averred  that  plaintiff  was  the  owner  of  a  lot  of  ground 
situated  at  the  northeast  corner  of  Fourth  and  Washington 
streets,  in  the  city  of  Easton ;  that  the  Easton  &  Bethlehem 
Transit  Company  was  a  corporation  claiming  to  be  organized 
under  the  act  of  May  14, 1889,  P.  L.  211 ;  that  the  said  com- 
pany obtained  permission  from  the  select  and  common  councils 
of  tiie  city  of  Easton,  by  an  ordinance  passed  on  the  22d  day 
of  December,  1893,  to  construct  and  operate  an  electric  street 
railway  with  turnouts,  commencing  at  the  western  limits  of  the 
said  city  at  the  intersection  of  Dock  street,  and  thence  over  said 
street  to  Fourth  street  and  over  Fourth  street  to  Lehigh,  etc., 
under  the  terms  and  conditions  that  had  been  imposed  upon 
the  Easton  Transit  Co.,  another  electric  railway  in  said  city ; 
that  the  said  Easton  &  Bethlehem  Transit  Company  was,  under 
the  terms  and  provisions  of  the  said  ordinances,  to  lay  and  keep 
the  rails  of  their  tracks  on  a  level  with  existing  grades  or  such 
grades  as  might  thereafter  be  established  by  the  city  of  Eas- 
ton ;  that  the  said  Easton  &  Bethlehem  Transit  Company  did 
not  lay  their  tracks  on  South  Fourth  street  in  front  and  along 
the  premises  of  the  plaintiff  in  the  manner  provided  in  said 
ordinances,  but  changed  the  grade  of  the  street  by  raising  the 
level  of  the  surface  of  the  street  about  one  foot  in  the  center  of 
the  sti-eet  and  sloping  thence  to  the  curb,  which  was  reduced 
from  six  inches  to  two  inches  in  depth,  and  in  consequence  of 
this  shallow  curb  made  as  aforesaid  by  the  said  company,  the 
drainage  and  surface  water  flowing  over  said  street  flooded  the 
|)avement  of  the  plaintiff's  premises  with  deposits  that  rendered 
his  dwelling  unfit  for  human  habitation  and  the  premises  dan- 
gerous and  difficult  of  ingress  and  egress,  as  well  as  depreciated 
it  in  value ;  that  the  said  tracks  in  front  of  the  said  premises  were 
used  by  the  Easton  Transit  Company  either  by  lease  or  sanction 
of  the  Easton  &  Bethlehem  Transit  Company ;  that  the  city  of 
Easton  through  the  department  of  highways  had  under  said 
Vol.  clxix — 27 
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ordinances,  supervision  of  the  work  of  changing  the  contour 
and  cross-sections  of  streets  to  accommodate  the  ti-acks  of  the 
Easton  &  Bethlehem  Transit  Company  to  existing  grades ;  that 
the  said  ordinances  were  made  part  of  the  bill  of  complaint  and 
that  the  city  had  not  changed  or  allowed  the  Easton  &  Bethle- 
hem Transit  Company  to  change  the  surface  of  South  Fourth 
street  except  as  provided  in  the  said  ordinances ;  that  the  occu- 
pation of  the  said  street  with  the  ti-ack  of  the  said  Easton  & 
Bethlehem  Transit  Company  was  illegal  under  said  ordinances, 
and  that  it  was  incompetent  for  the  city  of  Easton  to  grant  the 
said  privilege  to  the  Easton  &  Bethlehem  Transit  Company  by 
special  ordinance. 

An  injunction  was  asked  for  directing  the  Easton  &  Bethle- 
hem  Transit  Company  to  i-emove  their  rails  from  said  street 
and  restore  the  grade  and  plaintiffs  curb  to  the  same  condition 
that  they  were  in  before  the  said  company's  railway  was  built ; 
restraining  the  Easton  &  Bethlehem  Transit  Company  from 
opemting  any  car  by  electricity  on  said  street,  and  requiring 
the  city  of  Easton  to  maintain  the  grade  of  South  Fourth  street 
according  to  the  legally  established  gradients  as  required  in  the 
ordinances  made  part  of  the  bill  of  complaint. 

Defendants'  demurrer  denied  that  the  plaintiff  had  set  forth 
such  a  case  as  entitled  him  in  equity  to  the  relief  prayed  for  ; 
alleged  that  the  court  of  common  pleas  had  no  juiisdiction  sit- 
ting in  equity ;  that  plaintiff  had  a  remedy  at  law ;  that  plain- 
tiff did  not  aver  that  the  grade  was  not  duly  and  legally  made 
by  the  city  of  Eiiston,  and  did  not  aver  that  the  tracks  did  not 
conform  to  grade;  that  the  ordinances  referred  to  had  been 
duly  accepted  by  the  Easton  &  Bethlehem  Transit  Company 
and  constituted  a  contract  between  the  company  and  the  city  ; 
that  no  case  had  been  made  entitling  the  plaintiff  to  attack  the 
legality  of  consent  of  the  city  of  Easton,  defendant,  to  occupy 
the  streets  with  the  company's  tracks ;  that  prayer  for  relief 
forfeited  the  company's  franchises  without  the  commonwealth 
as  a  pai'ty. 

Schuyler,  P.  J.,  filed  the  following  opinion  : 

^^In  the  third  paragraph  of  his  bill  the  plaintiff  alleges  that 
the  Easton  &  Bethlehem  Transit  Co.,  one  of  the  defendants, 
'  obtained  permission '  under  certain  ordinances  of  the  city  of 
Easton,  reciting  them,  to  construct  and  opemte  an  electiic 
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railway  over  South  Fourth  street  in  said  oXiy,  In  the  fourth 
paragraph  of  his  bill  he  alleges  that  the  tracks  of  said  company- 
are  used  by  the  Easton  Transit  Co.  In  the  sixth  paragraph 
he  alleges  *  that  tlie  said  two  companies  have  no  legal  right  to 
use  the  said  street  under  the  ordinances  above  recited,  and 
that  the  occupation  of  the  said  street  with  the  track  of  the 
said  Easton  &  Bethlehem  Transit  Co.  is  illegal  under  the  said 
ordinances.' 

"  Upon  these  allegations  alone,  as  we  understand  the  bill, 
tlie  plaintiff  prays  not  merely  for  a  prohibitory  injunction 
restmining  the  two  companies  aforesaid  from  operating  their 
road,  but  for  a  mandatory  injunction  requiring  them  to  remove 
their  tmcks.  Of  coui-se  by  demurring  the  defendants  admit 
the  truth  of  the  allegations,  and  the  question  is  whether  the 
facts  thus  established  entitle  the  plaintiff  to  the  relief  asked 
for.  It  will  be  noticed  that  the  bill  does  not  deny  absolutely 
the  right  of  the  two  companies  to  occupy  South  Fourth  street 
with  their  track,  but  only  denies  the  right  to  occupy  the  street 
'under  said  ordinances.'  The  reason  assigned  is  that  these 
ordinances  are  special,  and  '  that  it  was  incompetent  for  the 
said  city  of  Easton  to  gi-ant  the  said  privilege  to  the  said 
Easton  &  Bethlehem  Transit  Co.  by  special  ordinance  without 
fii-st  providing  the  terms  and  conditions  by  a  geneiul  ordi- 
nance.' 

"  We  do  not  think  a  geneml  ordinance  necessary.  By  act 
June  14,  1887,  §  82,  P.  L.  392,  it  is  provided  in  reference  to 
cities  of  the  second  class,  that  no  street  shall  be  occupied  by 
any  person  or  corpoi*ation  for  any  purpose  '  without  the  author- 
ity of  the  councils  of  the  city  expressed  by  general  ordinance 
duly  passed  and  approved.'  The  absence  of  any  such  enact- 
ment applicable  to  cities  of  the  third  class,  to  which  the  city  of 
Easton  belongs,  is  quite  conclusive  that  in  the  opinion  of  the 
legislature  the  public  safety  did  not  require  it.  But  even 
if  the  law  were  otherwise  there  is  no  proper  averment  in  the 
bill  that  a  geneml  ordinance  was  not  passed.  Every  material 
fact,  to  which  the  plaintiff  means  to  offer  evidence,  ought  to  be 
distinctly  stated :  Story's  Eq.  PL  §  528.  The  contention  that 
the  ordinances  under  consideration  contravene  the  constitu- 
tional clause  against  the  passing  of  any  local  or  special  law 
granting  to  any  corpoi*ation  any  special  or  exclusive  privilege, 
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is  fairly  met  by  Klingler  v.  Bickel,  117  Pa.  837,  where  it  is 
held  that  a  city  ordinance  is  not  a  *law'  within  the  section  of 
the  constitution  prohibiting  special  legislation.  As  to  the  con- 
tention that  the  city  had  no  right  to  give  away  the  privilege  to 
occupy  its  streets  or  to  create  a  perpetuit)%  it  is  enough  to  say 
that  there  is  no  averment  in  the  bill  that  tlie  city  has  done  so. 

"We  have  thus  far  considered  the  plaintiffs  bill  as  if  the 
only  defendants  were  the  two  companies  above  named,  and  as 
if  his  only  grievance  was  the  occupancy  of  South  Fourth  street 
by  said  companies  with  the  tmck  of  their  railway.  But  the 
plaintiff  has  another  grievance  and  a  substantial  one,  as  to  which 
the  city  of  Easton  is  made  codefendant.  He  is  the  owner  of  a 
house  and  lot  on  said  street,  and  the  averment  in  the  bill  is 
*  that  the  grade  of  the  said  Fourth  street  in  front  of  the  said 
premises  was  changed  by  raising  the  level  of  the  street  about 
one  foot,'  causing  irreparable  injury.  When  or  by  whom  the 
change  of  grade  was  made  we  are  not  informed,  but  on  this 
single  averment,  we  are  asked  to  award  an  injunction  compel- 
ling the  Easton  &  Bethlehem  Transit  Co.  to  restore  South  Fourth 
street  to  the  same  condition  it  was  in  before  the  construction 
of  its  railway  and  also  compelling  the  city  of  Easton  '  to  main- 
tain the  grade  of  said  Fourth  street  in  front  of  the  premises 
aforesaid  according  to  gi'adients  established  by  the  legal  enacted 
ordinances  of  said  city.' 

"  We  think  this  part  of  the  bill  is  entirely  too  vague  and 
uncertain  to  justify  the  relief  prayed  for,  even  if  there  wei'e  no 
other  obstacles  in  the  way  of  such  relief.  *It  may  be  affirmed 
as  an  elementary  rule  of  the  most  extensive  influence,  that  the 
bill  should  state  the  right,  title  or  claim  of  the  plaintiff  with 
accuracy  and  clearness ;  and  that  it  should  in  like  manner  state 
the  injury  or  grievance  of  which  he  complains,  and  the  relief 
which  he  asks  of  the  court.  In  other  words,  there  must  be  such 
certainty  in  the  averment  of  the  title  upon  which  the  bill  is 
founded,  that  the  defendant  may  be  distinctly  informed  of  the 
nature  of  the  case  which  he  is  called  upon  to  meet.  The  other 
material  facts  ought  also  to  be  plainly  yet  succinctly  alleged 
and  with  all  necessary  and  convenient  certainty  as  to  the  essen- 
tial circumstances  of  time,  place,  manner  and  other  incidents : ' 
Story's  Eq.  PI.  §  241. 

^'  But  suppose  that  the  bill  distinctly  averred  that  the  change 
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of  grade  was  made  by  the  Easton  &  Bethlehem  Transit  Co., 
which  seems  to  be  the  theory  of  the  plaintiff,  that  alone  would 
not  be  sufficient,  for  non  constat  that  in  making  the  change 
the  company  did  not  act  merely  as  the  agent  of  the  city.  In- 
deed it  is  a  fair  inference  from  one  of  the  oi*dinances  recited  in 
the  bill,  and  the  fact  is  believed  to  be,  that  the  change  was 
made  by  the  company  with  the  knowledge  and  consent  of  the 
city  authorities  and  under  the  supervision  of  its  department  of 
highways.  If  therefore  the  company  simply  made  the  physical 
change  and  in  doing  so  acted  as  the  agent  of  the  city,  which  had 
the  exclusive  right  to  make  the  change,  and  to  unmake  it  if 
necessar}',  then  the  change  was  the  act  of  the  city,  and  the  com- 
pany can  no  more  be  enjoined  to  restore  the  original  grade  than 
one  of  its  workmen.  On  the  other  hand,  if  the  change  of  grade 
was  made  by  the  cit}',  it  cannot  be  doubted,  especially  in  the 
absence  of  any  averment  that  the  change  was  illegally  made, 
that  the  remedy  of  the  plaintiff  is  on  the  law  side  of  the  court. 
For  the  reasons  given  we  think  that  the  case  made  by  the  bill 
does  not  entitle  the  plaintiff  to  equitable  relief,  and  that  the 
demurrer  should  be  allowed.  Even  if  the  bill  was  in  other 
i-espects  free  from  criticism,  it  is  an  open  question  whether  it  is 
not  bad  for  multifariousness :  Story's  Eq.  PL  §§  271-286. 

"  Februaiy  11,  1895.     Demurrer  allowed." 

Plaintiff  appealed. 

ErroTi  assigned  were  (1)  in  allowing  the  demun-er;  (2)  in 
holding  that  the  ordinances  gmnting  permission  to  the  Easton 
&  Bethlehem  Transit  Company  to  occupy  the  streets  of 
the  city  of  Easton  with  its  tracks,  authorized  the  said  com- 
pany to  change  the  grade  «f  the  streets  as  agent  of  the  city  of 
EiUJton  ;  (3)  in  holding  that  the  remedy  of  the  plaintiff  was  on 
the  law  side  of  the  court ;  (4)  in  holding  that  the  bill  of  the 
plaintiff  is  vague  and  uncertain  in  the  part  charging  the  change 
of  gi-ade ;  (5)  in  not  holding  that  the  ordinances  granting  per- 
mission to  the  Easton  &  Bethlehem  Transit  Company  and  the 
Easton  Transit  Company  to  occupy  the  streets  of  the  city  of 
Easton  with  their  tracks  ai-e  utterly  void. 

William  O.  Shipman^  for  appellant. — Plaintiff  was  entitled 
to  the  injunction  pi-ayed  for :  Westhaeffer  v.  Lebanon  &  Ann- 
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ville  Street  Ry.,  163  Pa.  54 ;  Potts  v.  Quaker  City  Elevated 
R.  R.,  161  Pa.  396;  Rafiferty  v.  Traction  Co.,  147  Pa.  679; 
Halsey  v.  Rapid  Ti-ansit  Co.,  47  N.  J.  Eq.  380 ;  Hinchman  v. 
Patei-soii  Horse  R.  R.  Co.,  17  N.  J.  Eq.  76 ;  Williams  v.  City 
Electric  Street  Ry.,  41  Fed.  Rep.  666 ;  Briggs  v.  Ry.  Co.,  79 
Me.  363. 

If  a  street  railway  changes  the  grade  of  a  street,  any  abutting 
property  owner  has  the  right  to  enjoin  the  company  and  have 
the  grade  restored :  Booth  on  Street  Railways,  sees.  80,  92,  4, 
28,  29 ;  Ency.  of  Law.  vol.  23,  p.  958 ;  High  on  Injunctions, 
sec.  82 ;  Larimer  Ry.  v.  Ry.  Co.,  137  Pa.  633 ;  Sparhawk  v. 
Ry.,  54  Pa.  401 ;  Pennsylvania  R.  R.  Co.'s  App.,  116  Pa.  614; 
act  of  June  19, 1871,  sec.  1,  P.  L.  1361 ;  Elliott  on  Roads  & 
Streets,  363. 

In  Scranton  v.  Bush,  160  Pa.  499,  the  very  question  here 
brought  up  is  considered,  and  it  was  held  that  if  the  supervision 
of  a  change  of  grade  is  given  to  the  city  engineer,  he  cannot 
depart  from  the  ordinance:  Chester  County  v.  Brower,  117 
Pa.  647 ;  Dill.  Mun.  Cor.  sec.  604. 

The  city  was  properly  joined  as  a  party:  Miller's  App.  v. 
Ry.  Co.,  169  Pa.  662 ;  Middletown,  etc.  Ry.  Co.  v.  Middletown 
Electric  Ry.  Co.,  4  Dist.  Rep.  32;  Chitty's  Pleadings,  387; 
Baldwin  v.  Philadelphia,  99  Pa.  164;  1  Shai-swood's  Black- 
stone,  86. 

The  grant  to  the  Easton  &  Bethlehem  Transit  Company  is 
void,  because  the  constitution  of  the  commonwealth  has  pro- 
vided that  "  The  general  assembly  shall  not  pass  any  local  or 
special  law  granting  to  any  coiporation,  association  or  individ- 
ual any  special  or  exclusive  privilege :"  Constitution  of  Penn- 
sylvania, art.  III.  sec.  7 ;  Klingler  v.  Bickel,  117  Pa.  326 ;  Com. 
V.  Harris,  10  W.  N.  10;  Reimer's  App.,  100  Pa.  183;  Norris- 
town  V.  Ry.,  148  Pa.  87 ;  Cooley's  Const.  Lim.  241. 

The  consent  of  a  city  of  the  third  class  to  a  street  passenger 
railway  to  construct  its  road  must  be  by  sale:  Com.  v.  Centi*al 
Pass.  Ry.,  62  Pa.  606 ;  Allegheny  v.  Ry.,  159  Pa.  411. 

The  grant  of  the  piivilege  in  this  case,  being  irrevocable  and 
exclusive,  is  a  perpetuity  and  utterly  void :  act  of  May  14, 1889, 
P.  L.  211 ;  Booth  on  Street  Railways,  sec.  10;  Ency.  of  Law, 
vol.  23,  p.  948 ;  Detroit  v.  Ry.,  56  Fed.  Rep.  867 ;  Jackson 
County  Hoi-se  Ry.  v.  Ry.,  24  Fed.  Rep.  306;  Saginaw  Gas  Light 
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Co.  V.  City,  28  Fed.  Rep.  529 ;  Milhau  v.  Sharp,  27  N.  Y.  611 ; 
People  V.  Kerr,  27  N.  Y.  188 ;  State  v.  Trenton,  36  N.  J.  L.  79 ; 
Boston  V.  Richardson,  18  Allen,  146. 

Any  citizen,  especially  any  pei-son  suffering  special  damage, 
may  enjoin  where  public  property  is  disposed  of  unlawfully : 
Dill.  Mun.  Cor.  sec.  910;  Hart  v.  Buckner,  54  Fed.  Rep.  925. 

J".  D.  Broadhead  and  R,  (7.  Stewart  for  Transit  Co.,  and  H.  J. 
Steele^  for  City  of  Easton,  appellees. — The  demurrer  was  an 
admission  of  all  facts  well  pleaded,  but  it  did  not  admit  mat- 
ter of  inference  or  of  argument,  nor  mere  conclusions  of  law: 
Daniels  on  Chanceiy  Pleading  and  Practice,  645;  Com.  v. 
Commissioners  of  Allegheny,  87  Pa.  277 ;  Fogg  v.  Blair,  139 
U.  S.  118;  U.  S.  V.  Ames,  99  U.  S.  35. 

Plaintiff  had  an  adequate  remedy  at  law:  Westhaeffer  v. 
Lebanon  and  Annville  Street  Ry.  Co.,  163  Pa.  54;  Elliott  on 
Sti-eets,  299;  Wagner  v.  Salzburg  Twp.,  132  Pa.  636 ;  Sterling's 
App.,  Ill  Pa.  35;  McDevitt  v.  People  Nat.  Gas.  Co.,  160  Pa. 
367 ;  Livingston  v.  Wolf,  136  Pa.  533 ;  Torrey  v.  Scranton,  138 
Pa.  173;  Penn.  R.  R.  v.  Duncan,  111  Pa.  353 ;  Penn.  R.  R.  v. 
Walsh,  124  Pa.  544;  Hartman  v.  Incline  Plane  Co.,  159  Pa. 
442. 

The  officei-8  of  municipalities,  charged  with  the  duty  of  mak- 
ing their  streets  safe  and  convenient  for  the  use  of  an  increasing 
traffic,  have  ample  authority  and  large  discretion  in  all  matters 
of  constiTJCtion  and  improvement,  including  street  grades: 
Booth  on  Street  Railways,  sec.  92. 

.The  consent  of  the  city  to  the  use  of  the  street  was  legally 
expressed :  McCoi-mick  v.  Fayette  Co.,  150  Pa.  191 ;  Western 
Penna.  R.  R.  Co.  App.,  104  Pa.  399 ;  Penna.  R.  R.  Co.  App., 
115  Pa.  514. 

If  there  were  grounds  for  a  forfeiture  only  the  commonwealth 
or  perhaps  the  city  can  take  advantage  of  these  things :  Mur- 
phy V.  Bank,  20  Pa.  415 ;  Com.  v.  Allegheny  Bridge  Co.,  20 
Pa.  185. 

Opinion  by  Mr.  Justice  Geeen,  July  18, 1895: 
We  agi'ee  entirely  with  the  learned  court  below  in  their  dis- 
position of  this  case.    It  is  scarcely  necessary  to  review  in 
detail  the  considerations  expressed  in  the  very  clear  and  satis- 
factoiy  opinion  filed.     In  sulwtance  the  complaint  of  the  plain- 
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tiff  is  that  his  property  is  injuriously  affected  by  the  flowing,  in 
times  of  stoim,  of  water  and  gravel  over  the  curbstone,  the 
depth  of  which  from  the  top  to  the  surface  of  the  gutter  stone, 
has  been  reduced  from  six  inches  to  two  inches.  This  result 
it  is  alleged  was  accomplished  by  a  slight  elevation  in  the  sur- 
face line  of  the  street  amounting,  according  to  the  averments 
of  the  bill,  to  one  foot  in  the  center  of  the  street  to  four  inches 
at  the  curb  line.  As  the  elevation  in  the  center  of  the  street 
is  not  alleged  to  be,  and  most  probably, is  not,  in  and  oE  itself, 
a  cause  of  any  injury,  it  must  be  considei*ed  that  whatever 
injury  is  sustained  by  the  plaintiff  results  from  an  insufficient 
depth  of  the  gutter  in  front  of  his  property.  But  the  city  in 
its  corporate  capacity  has  the  supreme  control  over  the  streets, 
pavements,  alleys  and  passages  of  all  kinds,  and  determines 
in  the  exercise  of  its  functions,  everything  in  connection  with 
their  grading,  paving  and  condition  according  to  its  best  judg- 
ment. If  it  chooses  to  grade  its  streets  so  as  to  leave  only  a 
two  inch  depth  of  gutter  instead  of  six,  we  see  no  reason  why 
it  may  not  do  so  witliout  being  subject  to  any  control  of  the 
courts.  While  it  may  well  be  that  for  any  arbitrary  or  unrea- 
sonable an-angement  of  its  gi-ades  which  works  injury  to  the 
property  of  an  abutting  owner,  it  may  be  responsible  in  damages 
for  the  injury,  we  cannot  understand  how  the  courts  can  take 
away  from  the  city  by  a  mandatory  injunction,  its  right  exclu- 
sively to  establish  the  street  grades.  In  the  present  case  the 
change  is  alleged  to  have  been  made  by  the  transit  company, 
acting  under  an  ordinance  of  the  city  councils  granting  permis- 
sion to  construct  a  passenger  railway  over  certain  named  streets, 
upon  certain  conditions,  one  of  which  was  the  widening  of 
Dock  street  by  the  company  to  a  uniform  width  of  twenty-four 
feet.  One  of  the  ordinances  to  which  the  Transit  Company 
became  subject  in  the  laying  of  its  track,  provided  that  the 
surface  of  the  rails  when  laid  must  be  kept  on  a  level  with 
"  the  present  established  grades,  or  such  grades  as  may  here- 
after be  established  for  the  streets  on  which  said  tracks  are 
now  located  or  may  hereafter  be  located."  And  the  bill  also 
alleges  that  the  same  ordinance  provides  that,  "  whenever  in 
the  construction  or  reconstruction  of  its  roadbeds  or  ti-acks  it 
may  be  necessary  to  change  the  contour  and  cross  sections  of 
the  streets  to  accommodate  said  tracks  to  existing  gmdients 
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and  regulations,  all  expense  thus  entailed  shall  be  borne  by  the 
said  railway  company,  and  the  work  shall  be  done  under  the 
supervision  of  the  department  of  highways." 

Now  the  foui-th  clause  of  the  bill  alleges  that  the  Transit 
Company  by  virtue  of  the  said  ordinances  began  to  lay  their 
tracks  in  front  of  the  plaintiff's  lot,  and  that  in  doing  so  they 
changed  the  grade  of  the  street  by  i-aising  it  one  foot  in  the 
center  and  four  inches  at  the  curb,  and  thereby  caused  the 
flowage  of  water  and  other  substances  as  complained  of,  but 
there  is  no  allegation  that  this  was  done  without  the  consent 
of  the  city,  or  that  it  was  not  done  under  the  supervision  of 
the  department  of  highways.  If,  as  the  firat  part  of  the  fourth 
clause  alleges,  the  work  was  done,  "  under  and  by  virtue  "  of 
the  ordinances,  the  necessary  inference  is,  in  tlie  absence  of  a 
conti-aiy  allegation,  that  it  was  done  in  the  way  permitted  by 
the  ordinances,  that  is,  under  the  supervision  of  the  depart- 
ment of  highways.  This  inference  is  ver}*^  much  strengthened 
by  the  fact  that  the  city  of  Easton  is  not  complaining  of  any 
violation  of  the  ordinances,  and  in  fact  is  a  defendant  in  this 
bill,  and  a  decree  is  Jisked  that  the  city  shall  be  ordered  to 
maintain  the  grade,  "according  to  legal  enacted  ordinances." 

Now  an  averment  that  the  change  of  gmde  was  made  by 
virtue  of  the  ordinances,  and  the  only  allegation  of  any  viola- 
tion of  the  ordinances  being  that  the  grade  was  slightly  raised 
when  such  a  change  is  permitted  by  the  ordinances,  is  not  a 
sufficiently  specific  allegation  of  any  wrongful  act  to  warrant 
a  court  of  equity  in  interfering  by  the  extreme  process  of 
injunction.  There  should  certainly  be  an  allegation  that  the 
work  was  not  done  under  the  supervision  of  the  department  of 
highways,  as  that  element  would  be  necessary  to  make  the 
work  illegal,  and  contmry  to  the  ordinances.  There  is  nothing 
of  this  kind  in  the  bill. 

We  think  there  is  no  merit  in  the  second  and  fifth  specifi- 
cations of  error. 

Decree  affiimed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant. 
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55       S6  trator  of  Ann  Eliza  Carmer. 

29SC»319 

Bond  laiw— Method  of  determining  location  of  road. 

The  proper  method  of  determining  the  location  of  a  road  originally  laid 
out  by  viewers  is  to  asceitain  the  starting  point,  and  the  location  of  the 
middle  line;  then  to  determine  the  width  of  the  road  as  laid  out  and 
opened,  and  finally  to  locate  the  outer  boundaries  of  the  road  by  measur- 
ing one  half  the  width  of  the  road  each  way  from  the  middle  line. 

Municipal  lien — Sidewalks. 

A  boi'ough  consti-ucted  a  sidewalk  about  two  hundred  and  eighty  feet 
long,  and  filed  a  lien  for  the  cost.  The  owner  who  had  neglected  to  build 
after  proper  notice,  defended  on  the  gi'ound  that  a  thin  wedge  at  one  end 
of  the  walk  an  inch  or  two  inches  wide  at  the  biise,  and  running  to  a  point 
a  few  feet  away,  was  over  the  line  of  the  street,  and  for  this  reason  no 
part  of  the  sidewalk  which  was  not  over  the  line  could  be  recovered  for. 
The  court  charged  that  if  any  part  of  the  sidewalk  that  the  plaintiff  notified 
the  defendant  to  build  on  the  line  indicated  in  the  notice  would  have  to 
be  constructed  outside  of  the  street  as  actually  opened,  the  borough  could 
not  recover.  Held^  that  the  instruction  was  erroneous,  as  it  left  no  room 
for  the  application  of  the  maxim  de  minimis,  and  no  power  to  distinguish 
between  what  was  done  rightly,  and  what  was  thought  to  be  objectionable : 
Railway  Co.  v.  Allegheny  City,  92  Pa.  100;  Fell  v.  Philadelphia,  81  Pa. 
59;  Commissionei-s  of  Kensington  v.  Keith,  2  Pa.  218,  distinguished. 

Argued  March  18, 1895.  Appeal,  No.  429,  Jan.  T.,  1894,  by 
plaintiff,  from  judgment  of  C.  P.  Bradford  Co.,  Dec.  T.,  1889, 
No.  512,  on  verdict  for  defendant.  Before  Sterrett,  C.  J., 
Green,  WHiLiAMS,  McCollum  and  Fell,  JJ.    Reversed. 

Scire  facias  sur  municipal  lien  to  recover  the  cost  of  con- 
structing a  sidewalk.      Before  Peck,  P.  J. 

At  the  trial  it  appeared  that  defendant  was  notified  to  con- 
struct a  sidewalk  in  front  of  her  premises,  and  that  having 
failed  to  do  so  the  borough  constructed  the  sidewalk  which 
was  about  two  hundred  and  eighty  feet  long,  and  filed  a  lien 
for  the  cost.  The  defendant  claimed  that  a  thin  wedge  at  one 
end  of  the  walk  an  inch  or  two  inches  wide  at  the  base,  and 
running  to  a  point  a  few  feet  away,  was  over  the  line  of  the 
street,  and  for  this  reason  no  recovery  could  \)e  had  for  the 
cost  of  any  part  of  the  sidewalk. 
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The  court  charged  in  part  as  follows : 

"  Defendant  claims  that  the  walk  as  ordered  by  the  borough 
and  constructed  by  them  was  south  of  the  street  line,  and  some 
portion  of  it  upon  her  own  premises,  and  that  the  law  does 
not  require  her  to  build  sidewalks  upon  her  own  land,  and  that 
the  borough  authorities  had  no  right  to  direct  her  to  build  it, 
and  that  if  they  have  so  built  it  they  have  no  right  or  auth(7rity 
to  collect  from  her  the  cost  of  itp  construction. 

"  [We  instruct  you  that  if  she  was  ordered  to  build  the  walk 
on  a  location  which  was  south  of  the  street  line  of  Susquehanna 
street  that  she  was  not  obliged  to  build  such  a  walk,  and  if  the 
borough  authorities  went  on  and  built  it  and  any  portion  of  it 
was  upon  the  land  of  the  defendant  or  her  estate,  she  is  under  no 
obligation  to  pay  for  it ;  because  the  borough  were  trespassers 
when  they  undertook  to  put  a  walk  upon  her  premises.  They 
had  a  right  to  build  a  walk  within  the  lines  of  the  street.  If 
they  comply  with  the  act  of  assembly,  they  have  a  right  to  re- 
quire persons  who  own  property  upon  the  street  to  build  the 
walk,  and  if  they  fail  to  build  it,  the  borough  authorities  may 
build  it  and  recover  the  cost  thereof.  But  they  have  no  right 
to  enter  upon  the  lands  of  adjoining  owner's  for  the  purpose  of 
constructing  a  walk,  and  if  they  did  so  enter  they  are  trespass- 
ers and  cannot  recover  for  any  money  that  they  may  expend  in 
building  the  walk.  Therefore,  while^  this  proceeding  is  to  re- 
cover the  cost  of  the  construction  of  this  walk,  the  defense 
makes  it  necessary  for  you  to  determine  whether  or  not  the 
walk,  or  any  part  of  it,  is  upon  the  lands  formerly  owned  by 
Ann  Eliza  Carmer.  Because,  as  we  have  instructed  you,  if  it 
is  not,  then  if  the  borough  has  puraued  the  law  in  all  respects 
they  have  a  right  to  recover.  But  if  it  has  been  built  upon 
her  land  then  they  have  no  right  to  recover  from  her  the  cost  of 
it.  So  that  it  becomes  your  duty  to  ascertain  whether  any  por- 
tion of  this  walk  has  actually  been  built  upon  any  part  of  her 
land.]  [8]  .  .  .  . 

"  The  defendant  also  gave  in  evidence  Road  Docket  No.  4, 
page  24,  for  May  term,  1842.  That  shows  that  some  time  in 
December,  1841,  a  petition  was  presented  to  this  court  for  the 
purpose  of  laying  out  a  road  from  a  point  near  Thomas  R. 
Davis's,  on  Main  street,  in  Athens  borough,  to  near  Satterlee's 
sawmill,  in  Athens  township.     I  do  not  rememlier  the  distance 
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between  those  two  points,  but  it  was  some  considerable  dis- 
tance. Viewers  were  appointed  by  the  court,  who  went  on  and 
located  that  street,  and  subsequently  an  order  was  found  among 
the  files  of  the  township  of  Athens,  which  was  the  original 
order  issued  by  the  court  of  quarter  sessions  of  Bradford  county 
to  the  supervisors  of  Athens  township,  directing  them  to  open 
this  road  thirty  feet  wide.  The  record  does  not  show  that  any 
order  to  open  was  ever  issued  to  the  authorities  of  Athens  bor- 
ough, nor  is  there  any  record  as  far  as  has  been  given  in  evi- 
dence that  that  street  was  ever  opened  under  the  authority  of 
the  laying  out  of  this  road.  If  it  was  so  opened,  the  only  au- 
thority given  would  have  been  to  open  this  street  thirty  feet 
wide,  because  that  is  the  only  width  that  there  is  any  evidence 
that  this  road  was  ever  fixed  by  the  court.  But  whether  thia 
makes  any  material  difference  in  this  case  under  the  evidence 
is  not  certain,  because,  as  I  understand,  both  parties  claim  that 
the  old  fence  line,  wherever  that  was  located,  was  the  south 
line  of  this  street.  [The  plaintiff  claims  that  the  old  fence 
line  was  the  south  line  of  the  street,  and  the  defendant  claims 
that  the  fence  line  was  the  south  line  of  the  street,  so  that  it  is 
important  for  you,  if  possible,  to  determine  where  that  old  orig- 
iginal  fence  line  was,  and  whether  or  not  this  walk,  or  any  por- 
tion of  it,  is  south  of  the  old  fence  line.]  "  [4] 

Defendant's  point  was  as  follows : 

'*If  the  juiy  believe  from  all  the  evidence  that  if  any  part  of 
the  side  or  footwalk  that  the  plaintiff  notified  the  defendant 
to  build  on  the  line  indicated  in  the  notice  would  have  to  be 
constructed  outside  and  south  of  said  street  as  actually  opened, 
the  plaintiff  cannot  recover  for  the  defendant's  alleged  default 
in  not  constructing  said  walk,  and  this  verdict  should  be  for 
the  defendant.     Answer :  We  so  instruct  you."  [2] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  among  others  were  (1)  admission  of  road 
docket  in  evidence ;  (2-4)  instructions  as  above,  quoting  them ; 
(5)  that  the  charge  was  misleading  and  tended  to  confuse  the 
jury. 

E.  Overton  and  H,  F.  Maynard^  for  appellant. 

L  N,  EvanSj  R.  F.  Johnson  with  him,  for  appellee,  cited  Ken- 
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siiigton  V.  Keith,  2  Pa.  219;  West  Penna.  R.  R.  v.  Allegheny 
City,  92  Pa.  100;  Hersberger  v.  Pittsburg,  116  Pa.  87;  Fell 
V.  Philadelphia,  81  Pa.  76 ;  Pittsburg  v.  Walter,  69  Pa.  867. 

Opinion  by  Mb.  Justice  Williams,  July  18, 1896 : 
This  was  a  proceeding  to  collect  the  cost  of  a  sidewalk  built 
by  the  borough  of  Athens  along  the  front  of  the  defendant's 
premises.  Notice  had  been  duly  given  to  defendant's  intestate 
to  rebuild  the  walk.  This  had  been  wholly  disregarded.  The 
borough  then  rebuilt  the  walk,  a  distance  of  about  three  hun- 
dred feet,  and  filed  a  lien  therefor.  The  defense  is  that  the 
walk  as  laid  out  by  the  borough  engineer,  and  afterwards  built 
by  the  borough,  extends  a  trifle  over  the  street  line  for  a  few 
feet  at  one  side  of  the  lot,  and  therefore  no  part  of  the  cost 
of  it  can  be  recovered  from  the  owner.  Two  questions  are 
thus  i*aised.  One  is  a  question  of  fact,  viz,  does  the  walk 
encroach  to  any  extent  whatever  on  the  defendant's  land? 
The  other  is  a  question  of  law,  what  would  be  the  legal  effect 
of  such  encroachment  if  it  exists?  The  road  along  which  this 
walk  was  built  was  laid  out  by  the  coui*t  of  quarter  sessions  of 
Bradford  county.  The  order  of  confirmation  was  made  in 
1842.  The  records  of  the  court  relating  to  this  road  are  very 
imperfect,  but  such  fi-agments  of  it  as  are  still  within  reach 
were  properly  admitted.  They  show  the  origin  and  location 
of  the  road,  at  least.  Under  the  general  road  laws,  viewers  in 
laying  out  and  returning  a  road  for  public  use,  survey  and 
mark  on  the  ground,  and  describe  in  their  report,  the  starting 
point,  and  the  middle  line  of  the  road  only.  The  breadth  of 
the  road  is  fixed  not  by  the  viewei-s  but  by  the  court.  There- 
after the  outside  boundaries  of  the  road  are  to  be  found  by 
measuring  one  half  of  the  breadth  each  way  from  the  middle 
line,  and  it  is  the  duty  of  the  proper  officers  to  open  it  in  the 
same  manner.  If  a  controversy  arises,  between  the  road  offi- 
cer and  an  adjoining  landowner  or  between  ownei"S  on  oppo- 
site sides  of  the  road,  as  to  its  true  locution,  the  proper  method 
of  settling  it  is  to  follow  the  method  pursued  in  laying  it  out. 
Find  the  starting  point  and  from  it  run  the  middle  line.  Then 
measure  each  way  the  proper  distance  and  fix  the  outside  lines. 
In  this  case  as  we  understand  the  evidence  the  starting  point 
and  middle  line  were  easy  of  ascertainment.     The  report  of 
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the  viewers  contains  an  adequate  description  of  both.  It  sets 
out  that  the  new  road  is  to  begin  at  a  point  in  ^^  the  east  side 
of  Main  street  in  the  village  of  Athens  sixteen  and  one  half 
feet  south  of  the  north  line  of  lot  No.  8,  owned  by  Thomas  R. 
Davis."  It  then  describes  the  road  as  running  on  the  same 
course  north  eighty  degrees  east  a  distance  of  forty-two  rods  to 
the  bridge  across  the  Susquehanna  river,  and  thirty-three  and 
three  tenths  rods  over  the  bridge  to  its  east  end  where  there 
is  a  slight  deflection  in  the  course.  The  fii-st  couree,  extend- 
ing from  the  starting  point  to  the  east  end  of  the  bridge  should 
be  run,  and  as  the  defendant's  land  is  between  the  starting 
point  and  the  bridge  a  measurement  from  the  line  so  run  will 
fix  the  line  of  the  street  in  front  of  the  premises  and  settle  the 
question  of  location  for  the  sidewalk. 

But  how  wide  is  the  street?  The  breadth  inserted  in  the 
order  of  confirmation  is  thirty  feet.  The  breadth  as  indicated 
by  the  report  of  viewers  is  sixteen  and  one  half  feet  for  one 
half  of  the  road  or  thirty-three  feet.  In  this  state  of  the  record 
it  was  competent  to  show  at  what  breadth  it  was  actually  opened 
over  fifty  yeai's  ago.  Evidence  was  given  upon  this  subject 
tending  to  show  that  it  was  laid  out  and  opened  on  the  ground 
thirty-three  feet  wide  with  the  actual  assent  of  all  parties  inter- 
ested. The  jury  should  have  been  instructed  to  fix  fii'st  the 
width  of  the  road  as  laid  out  and  opened.  Their  next  inquiry 
should  have  been  the  location  of  the  outer  boundaries  of  the 
road.  These  should  have  been  fixed  by  measuring  one  half  the 
width  of  the  street  each  way  from  the  middle  line.  This  would 
have  given  the  true  and  the  original  street  lines.  The  fourth  as- 
signment is  sustained  because  the  instruction  complained  of  over- 
looked the  rule  that  should  have  been  applied,  and  substituted 
an  erroneous  one.  We  come  now  to  the  remaining  question 
which  is  raised  by  the  second  and  third  assignments.  Let  us 
get  its  exact  proportions.  A  lot  owner  in  a  borough  is  regu- 
larly notified  that  her  sidewalk  is  unsafe  and  must  be  rebuilt 
on  the  line  given  by  the  borough  engineer.  She  disregards  the 
notice.  At  the  end  of  the  time  allowed  her  to  rebuild,  the 
borough  is  compelled  to  do  the  work  because  she  will  not.  A 
lien  is  regularly  entered  for  the  cost  of  the  work  so  done.  The 
borough  now  seeks  to  enforce  this  lien  and  is  met  with  the 
defense  that  a  thin  wedge  at  one  end  of  the  walk  an  inch  or 
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two  inches  wide  at  the  base  and  running  to  a  point  a  few  feet 
away  is  over  the  line  of  the  street  and  for  this  reason  no  part 
of  the  two  hundred  and  eighty  or  ninety  feet  which  is  not  over 
the  line  can  be  recovered  for.  The  dilapidation  of  the  walk 
when  the  notice  was  given  is  not  denied.  The  failure  of  the  de- 
fendant to  comply  with  the  notice  is  conceded.  So  is  the  fact 
that  after  waiting  the  full  time  for  the  defendant  the  borough 
was  compelled  to  make  the  repaii-s  for  her.  The  sufficiency 
of  the  work  done  is  not  questioned.  The  fact  that  almost  the 
entire  length  of  the  walk  is  witliin  the  street  line  is  admitted, 
but  the  learned  judge  told  the  juiy  ''  that  if  any  part  of  the 
side  or  footwalk,  that  the  plaintiff  notified  the  defendant  to 
build  on  the  line  indicated  in  the  notice,  would  have  to  be  con- 
structed outside  and  south  of  the  said  street  as  actually  opened, 
the  plaintiff  cannot  recover."  Under  this  instruction  there  was 
no  room  for  the  application  of  the  maxim  de  minimis,  and  no 
power  to  distinguish  between  what  was  done  rightly,  and  what 
was  thought  to  be  objectionable.  We  know  of  no  principle 
upon  which  this  ruling  can  be  sustained.  It  is  urged  that  Rail- 
way Co.  v.  City  of  Allegheny,  92  Pa.  100,  lays  down  a  similar 
rule.  In  that  case  the  city  assumed  the  right  to  locate  a  retain- 
ing wall  having  a  breadth  at  its  base  ranging  from  five  to  nine 
feet  so  that  it  should  stand  one  half  in  the  street  and  one  half, 
along  its  whole  length  which  was  nearly  seven  hundred  feet, 
on  the  land  of  the  railroad  company.  The  company  called  the 
attention  of  the  city  officers  at  the  outset  to  the  fact  that  the 
city  was  building  without  right  on  the  land  of  the  company. 
The  city  acted  on  the  assumption  that  it  had  the  right  to  locate 
the  wall  on  the  line  although  it  was  built  solely  for  the  security 
of  the  street.  When  the  wall  was  completed  the  cost  of  it  was 
included  in  a  lien  filed  for  paving  the  same  stieet.  The  defense 
taken  to  the  lien  was  to  so  much  of  it  as  related  to  the  wall. 
We  held  that  the  location  of  the  wall  was  a  trespass.  That  it 
was  built  without  authority,  and  in  violation  of  law,  and  that 
for  this  reason  no  part  of  the  cost  of  an  unlawful  structure 
could  be  collected  from  the  railroad  company.  But  suppose 
six  hundred  and  seventy-five  feet  of  the  wall  had  been  properly 
built  within  the  street  lines,  and  ten  feet  of  it  on  one  end  had 
infringed  on  the  lands  of  the  company  two  inches  at  the  end 
and  running  thence  at  a  regular  angle  to  a  point,  does  any  one 
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think  the  reasoning  on  which  the  case  was  decided  would  have 
required  this  coui-t  to  reject  the  entire  claim  ?  Would  the 
sti-ucture  have  been  unlawful  in  that  case  any  farther  than  it 
trespassed  on  the  railroad  company? 

Fell  V.  Philadelphia,  81  Pa.  58,  holds  no  such  doctrine.  What 
is  said  in  that  case  is  that  a  city  cannot  subject  its  citizens  to  a 
legal  obligation  except  by  the  Liwful  exercise  of  its  powers.  lu 
other  words  if  an  ordinance  is  required  to  authoiize  certain 
action  it  cannot  be  taken  until  the  ordinance  is  passed.  If  the 
law  prescribes  the  manner  in  which  the  corporation  or  its  officei-s 
must  act  they  must  follow  the  requirements  of  the  law  under 
which  they  propose  to  act.  The  same  may  be  said  of  the  com- 
missionei-s  of  Kensington  v.  Keith,  2  Pa.  218.  The  act  of  as- 
sembly under  which  the  commissioners  were  authorized  to  do 
paving  provided  that  they  should  pave  at  any  one  time  not  less 
than  one  nor  more  than  three  squares.  The  defense  taken  by 
Keith  was  that  the  commissionei-s  had  exceeded  their  legal 
authority  and  paved  more  than  three  squares.  How  much 
more  was  not  stated.  Whether  Keith's  lot  was  within  or  with- 
out the  three  squares  does  not  appear.  The  case  turned  on  the 
sufficiency  of  an  affidavit  of  defense  tliat  set  out  that  the  com- 
missioners had  exceeded  tlie  limits  the  law  had  fixed  upon  their 
powers.  But  suppose  Keith's  house  had  stood  a  few  inches  out- 
side the  street  line,  and  the  commissionei-s  in  paving  the  foot- 
walk  had  extended  the  pavement  up  to  the  house  line,  thereby 
paving  two  inches  of  Keith's  land  but  not  going  beyond  three 
squares  in  length.  They  would  have  been  in  that  case  within 
the  limits  set  for  them  but  would  have  committed  a  trespass  in 
doing  what  tlie  law  authorized.  Why  should  they  not  in  that 
case  collect  for  what  was  done  under  the  authority  of  the  law 
and  without  a  trespass? 

We  can  see  no  reason.  In  Railroad  Companj'^  v.  City  of  Alle- 
gheny, supi'a,  the  trespass  in  building  the  wall  on  the  land  of 
the  company  did  not  stand  in  the  way  of  the  recovery  by  the 
city  for  the  paving  and  curbing  along  the  same  street. 

For  what  was  lawfully  done  the  city  was  allowed  to  recover. 
In  like  manner  for  what  was  done  in  the  building  of  this  side- 
walk that  involved  no  trespass  the  plaintiff  should  recover. 
The  defense  must  be  restricted  to  that  pai't  of  the  whole  work. 
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that  was  in  the  language  of  Justice  Meroxjr  in  Railroad  Com- 
pany V.  City  of  Allegheny  "  an  unlawful  structure." 

The  second  and  third  assignments  are  sustained,  the  judg- 
ment is  reveiBed  and  a  venire  facias  de  novo  awarded. 
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Park  Avenue  Sewers.     Appeal  of  Clara  M.  Parker  et  al.       m  m 


Seioen^Assessments— 'Municipalities^ Act  of  May  16,  1891. 

The  cost  of  oonstmcting  a  sewer  can  be  assessed  only  upon  the  property 
abutting  upon  the  line  of  the  improvement. 

A  property  owner  cannot  be  assessed  with  the  cost  of  a  fifteen  inch 
main  sewer,  where  it  appears  that  a  ten  inch  local  sewer  would  have  been 
sufficient  to  give  the  property  all  the  benefit  it  denves  from  the  main 
sewer. 

Such  an  assessment  is  contrary  to  the  express  terms  of  said  act  by  which 
the  costs  and  expenses  are  to  be  assessed  according  to  benefits,  if  sufficient 
property  benefited  can  be  found,  and  if  not,  then  the  deficiency  is  to  be 
paid  by  the  municipal  corporation.  It  also  violates  the  general  rule  that 
the  limit  of  special  benefit  is  the  limit  of  the  liability  to  special  assess- 
ment: Oil  City  V.  Oil  City  Boiler  Works,  152  Pa.  348,  distinguished. 

Not  decided  whether  the  provisions  of  the  act  of  May  23, 1889,  P.  L. 
312,  relating  to  assessments  on  all  property  in  a  sewer  district  for  the 
excess  of  the  cost  of  main  over  local  or  branch  sewers,  are  repealed  by 
the  act  of  May  16,  1891. 

Argued  March  12, 1894.  Reai-gued  March  19,  1895.  Ap- 
peal, No.  374,  Jan.  T.,  1893,  by  Clam  M.  Parker  et  al.,  from  order 
of  C.  P.  Lycoming  Co.,  June  T.,  1892,  No.  458,  overruling  ex- 
ceptions to  report  of  viewers.  Before  Sterrett,  C.  J.,  Green, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ.  Re- 
versed. 

Petition  of  F.  H.  Keller,  mayor  of  Williamsport,  for  appoint- 
ment of  viewers  to  assess  benefits  arising  from  the  construction 
of  sewers  upon  Park  avenue  and  other  streets  in  the  city  of 
Williamsport.  Viewers  were  appointed  and  assessed  benefits 
in  accordance  with  the  pmyer  of  the  petition.  Clara  M.  Parker 
and  other  property  owners  ftled,  inter  alia,  the  following  excep- 
tions to  the  report  of  the  viewei-s. 

^^  1.  Because  said  viewers  have  assessed  the  cost  of  said  sewers 
Vol.  cLxrx— 28 
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upon  the  abutting  properties  only,  and  not  upon  all  properties 
benefited  thereby.  [1] 

^^  2.  Because  said  viewera  have  assessed  the  properties  of  your 
exceptants  abutting  on  Park  avenue  with  the  cost  of  a  15-inch 
sewer,  whereas  the  excess  of  cost  of  said  15-inch  sewer  over  and 
above  the  cost  of  a  10-inch  sewer  should  have  been  assessed 
upon  all  properties  that  will,  according  to  the  sewer  system 
adopted  by  the  city,  have  occasion  to  connect  with  said  Park 
avenue  sewer.  [2] 

^^4.  Because  said  viewers  have  assessed  unimproved  lots  on 
said  Park  avenue  from  50  per  cent  to  75  per  cent  higher  than 
improved  lots  of  the  same  or  greater  size  on  Isabella  street, 
where  the  sewer  is  10  inches  in  diameter."  [8] 

The  court  in  an  opinion  by  Mayer,  P.  J.,  of  the  25th  judi- 
cial district,  specially  presiding,  overruled  the  exceptions. 

The  exceptants  appealed. 

JErrors  assigned  were  (1-8)  overruling  exceptions,  quoting 
them  ;  (4)  confirming  the  report  of  viewers. 

John  G.  Beadingj  William  D.  Crocker  with  him,  for  appel- 
lant.— The  cost  of  constructing  a  sewer,  which  is  designed  for 
the  drainage  of  a  particular  street  or  locality,  and  which  is 
essentially  necessary  for  the  health,  comfort  and  convenience 
of  the  inhabitants  dwelling  along  the  street  or  in  that  locality, 
should  be  assessed  upon  the  property  of  the  district  thus  bene- 
fited, for  the  improvement,  as  well  as  the  use,  is  local,  and  the 
benefit  to  the  public  is  but  secondary :  Orphans'  Asylum  App., 
Ill  Pa.  144 ;  Hammett  v.  Philadelphia,  65  Pa.  146 ;  Allegheny 
City  V.  R.  R.,  188  Pa.  875  ;  Pittsburg's  Petition,  188  Pa.  401 ; 
Morewood  Avenue,  159  Pa.  20. 

The  benefit  of  the  main  sewer  is  just  as  direct  and  special  a 
benefit  to  each  property  in  the  district  as  is  the  lateral  sewer  in 
front  of  it,  and  is  not,  as  in  the  case  of  repaviug,  or  of  paving 
on  another  street,  a  benefit  which  the  whole  public  shares  with 
the  individual. 

Neither  is  a  present  assessment  for  the  cost  of  a  main  sewer 
like  an  assessment  for  the  cost  of  a  sewer  befoi'e  it  is  built^ 
which  might  be  illegal,  as  suggested  in  City  of  Scranton  v. 
Jones,  188  Pa.  223 ;  for  here  the  sewer  is  already  laid  and  it  is 
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only  a  question  of  time,  resting  largely  with  the  property  owners 
themselves,  when  the  rest  of  the  connecting  local  se Wei's  shall 
be  coustinicted ;  Downer  v.  Boston,  7  Cush.  277 ;  Wright  v.  Bos-* 
ton,  9  Cush.  233;  Brown  v.  Fitchburg,  128  Mass.  282. 

Councils  alone  may  determine  upon  the  necessity  for,  and 
the  character  and  size  of  a  sewer  in  a  given  street :  Oil  City  v. 
Oil  City  Boiler  Works,  152  Pa.  353 ;  Michener  v.  Phila.,  118 
Pa.  636;  Com.  v.  Woods,  44  Pa.  113;  act  of  May  16,  1891, 
P.  L.  76. 

J.  A.  Beeber^  N.  M,  Edward%  with  him,  for  appellee. — The 
act  of  1889  is  repealed  by  the  act  of  1891:  Wheeler  v.  Phila- 
delphia, 77  Pa.  848 ;  Kilgore  v.  Magee,  86  Pa.  401 ;  Johnson's 
Est.,  33  Pa.  514 ;  Gwinner  v.  Lehigh  &  Del.  Gap  R.  R.,  55 
Pa.  126 ;  Com.  v.  Cromley,  1  Ash.  179 ;  Ledlie  v.  Monongahela 
Navigation  Co.,  6  Pa.  392;  Bartlett  v.  King,  12  Muss.  646; 
Pease  v.  Whitney,  6  Mass.  380 ;  Com.  v.  Cross  Cut  R.  R.,  68 
l^a.  62;  Com.  v.  Boice,  6  Luz.  L.  Reg.  93;  Endlich  on  Interp. 
of  Statutes,  sec.  199 ;  4  Bhickstone  Com.,  89. 

The  case  of  Oil  City  v.  Oil  City  Boiler  Works,  152  Pa.  348, 
relied  upon  by  counsel  for  appellants  as  the  rule  in  this  case, 
has  no  application  whatever,  for  the  reason  that  the  sewer  in 
controversy  was  laid  under  and  by  virtue  of  the  provisions  of 
the  act  of  May  23, 1889,  and  before  the  passage  of  the  act  of 
May  16,  1891. 

Opinion  by  Mr.  Justice  Mitchell,  July  18, 1896  : 
This  case  suggests,  and  has  been  broadly  ai*gued  on  the  ques- 
tion of  the  true  basis  of  assessments  on  property  owners  for 
benefits  from  the  construction  of  sewew.  More  specifically 
stated  it  involves  the  right  of  a  municipal  corporation  to  have 
benefits  assessed  on  any  property  not  abutting  directly  on  the 
line  of  the  sewer,  and  the  assessment  of  the  excess  of  the  cost 
of  a  main  over  a  branch  or  lateral  sewer.  The  appellant's  com- 
plaint is  first,  that  the  cost  of  the  sewer  was  assessed  on  abut- 
ting properties  only,  and  not  on  all  the  property  in  the  sewer 
district,  including  nonabutters  on  other  streets  who  have  no 
present  sewer  connections,  but  whose  property  will  ultimately 
when  the  municipal  plan  is  fully  carried  out,  be  drained  by 
branches  which  will  empty  into  the  sewer  now  in  question . 
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and  secondly,  that  appellant's  property  is  charged  for  the  cost  of 
a  main  fifteen  inch  sewer,  when  a  branch  ten  inch  sewer  would 
have  given  it  all  the  benefit  it  now  has.  The  city  of  Williams- 
port,  appellee,  on  the  original  argument  contended  that  the 
assessments  were  right  on  both  points,  and  conceded  that  the 
excess  of  the  cost  over  the  benefits  to  abutting  properties  should 
be  paid  out  of  the  city's  general  revenue.  On  the  reargument 
however  this  concession  was  withdi*awn,  and  appellee  united 
with  appellant  on  the  first  point,  in  arguing  that  the  excess 
should  be  assessed  on  all  the  properties  in  the  sewer  district. 
We  have  thus  had  the  advantage  of  the  presentation  of  every 
view  of  the  question,  and  as  it  is  not  only  new  but  of  great 
and  growing  importance,  we  have  considered  it  upon  somewhat 
broader  grounds  than  the  assignments  of  error  strictly  require. 

First,  as  to  assessment  upon  nonabutting  property.  It  would 
be  sufficient  to  rest  on  the  fact  that  this  proceeding  is  under 
the  act  of  May  16, 1891,  P.  L.  75,  and  that  act  gives  no  author- 
ity to  assess  any  but  property  on  the  line  of  the  improvement. 
The  act  applies  to  opening,  widening,  grading  and  paving 
streets  and  to  the  construction  of  bridges  and  sewers,  and  makes 
no  distinction  in  these  several  cases  as  to  the  powei-s  of  the 
city,  or  the  mode  of  procedure.  Its  terms  ai-e  (sec.  8,  p.  78), 
"viewera  shall  be  appointed  .  .  .  .  who  shall  assess  the  cost  and 
expenses  of  the  sewer,  or  grading,  paving,  curbing,  macadamiz- 
ing or  other  improvement  of  each  street  or  alley,  upon  the  prop- 
erty benefited,  according  to  benefits,  if  sufficient  can  be  found, 
or  if  not,  then  the  deficiency,  when  finally  ascertained,  shall 
be  paid  by  the  municipal  corporation."  Property  damaged 
and  property  benefited  are  classed  together  throughout  the 
whole  act,  and  no  indication  is  anywhere  given  that  damages 
are  to  be  allowed  or  benefits  imposed  upon  any  difiFerent  basis 
than  the  usual  one  of  the  special  and  local  efiFects  of  the  im- 
provement upon  the  property  along  its  line.  A  departure  from 
this  long  established  rule  will  not  be  presumed  in  the  absence 
of  explicit  expression  of  such  legislative  intent. 

Recognizing  the  force  of  this  view  of  the  act  of  1891,  it  is  ar- 
gued that  the  city  has  the  power  to  assess  non-abutting  property, 
by  the  express  words  of  the  act  of  May  28,  1889,  art.  XIII. 
sec.  1,  P.  L.  812,  and  that  it  was  held  in  Hand  v.  Fellows, 
148  Pa.  466,  that  this  act  was  not  repealed  by  the  act  of  1891. 
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Accordingly  a  considemble  part  of  the  argument  has  been 
devoted  to  that  question.  As  to  that  however  it  is  only  nec- 
essary to  say  now  that  the  act  of  1889  is  an  elaboi*ate  statute 
of  nineteen  articles  covering  one  hundred  and  forty-five  sec- 
tions, relating  to  the  affairs  of  cities  of  the  third  class,  and  the 
part  which  the  court  had  under  consideration  in  Hand  v.  Fel- 
lows concerned  assessments  for  paving,  made  by  the  foot  front 
rule.  It  was  held  that  the  provision  in  the  act  of  1891  for  as- 
sessments by  benefits  was  not  in  conflict,  but  alternative.  The 
subject  of  sewers  is  in  a  diffeient  article,  and  whether  the  sys- 
tem of  assessments  is  consistent  with  that  prescribed  by  the 
act  of  1891  would  be  by  no  means  so  easy  to  show.  But  it  is 
unnecessary  to  go  into  this  inquiry,  as  the  present  proceeding 
is  altogether  under  the  act  of  1891,  and  must  stand  or  fall  by 
its  conformity  thereto. 

But  viewing  the  subject  on  the  broader  ground  of  the  nature 
of  local  assessments  it  is  settled  beyond  all  question  by  a  line 
of  cases  of  which  it  is  only  necesssary  to  mention  Hammett  v. 
Philadelphia,  65  Pa.  146,  and  Washington  Avenue,  69  Pa.  352, 
that  they  are  special  and  individual  taxation,  sustainable  only 
on  the  basis  of  special  and  individual  benefit,  and  the  limit  of 
the  benefit  is  the  limit  of  the  taxing  power.  It  was  accordingly 
held  in  More  wood  Avenue,  159  Pa.  20,  and  repeated  in  Fifty- 
fourth  Street,  165  Pa.  8,  that  assessments  for  local  improve- 
ment by  paving  must  be  confined  to  property  abutting  on  the 
sti-eet  so  improved.  It  is  not  eas}*^  to  see  any  valid  distinction 
in  this  respect  between  improvement  by  a  pavement  and  im- 
provement by  a  sewer,  and  there  are  veiy  strong  reasons  why 
no  such  distinction  should  be  recognized.  It  might  be  sufii- 
cient  to  say,  as  already  pointed  out,  that  the  act  of  1891  makes 
none,  but  classes  paving  and  sewering  together  both  as  to 
rights  and  mode  of  procedure.  But  beyond  this  it  is  clear 
that  lots  having  no  present  connection  with  the  sewer  in  ques- 
tion derive  no  advantage  from  it,  further  than  the  general 
improvement  and  healthfulness  of  the  neighborhood,  which  is 
common  to  the  whole  public.  Nor  does  it  appear  that  they 
ever  will  certainly  have  any  special  benefit,  for  the  sewer  con- 
nections on  the  plan  may  be  changed  or  if  left  on  paper  may 
never  be  carried  out.  To  impose  a  present  lien  and  obligation 
to  pay  where  the  special  benefit  is  future  and  contingent  on 
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the  will  of  the  municipality  would  be  a  clear  violation  of  the 
fundamental  basis  on  which  all  such  assessments  rest.  There 
is  only  one  other  class  of  nonabuttiug  property,  that  which 
though  not  on  the  same  street,  has  a  connection  with  the  sewer 
in  question  by  means  of  its  own  branch  or  lateral  sewer.  This 
class  is  in  precisely  the  same  situation  as  the  property  assessed 
in  the  Morewood  Avenue  case,  to  wit,  it  was  benefited  by  the 
increased  facility  of  access  by  means  of  gi-aded  and  paved 
streets,  but  as  was  shown  by  our  brother  Green  "  that  is  only 
the  same  general  and  public  advantage  which  is  enjoyed  by 
all  citizens  of  the  commonwealth  passing  over  the  improved 
street." 

We  hold  therefore  that  by  the  terms  of  the  act  of  1891  the 
assessments  for  benefits  from  the  sewer  on  Park  avenue  wei*e 
properly  confined  to  property  abutting  on  that  avenue,  and 
further  that  on  the  general  principles  on  which  such  local  and 
special  taxation  is  sustained,  no  assessments  could  constitu- 
tionally have  been  made  on  property  not  on  Park  avenue. 

Secondly,  the  appellant  was  assessed  with  the  cost  of  a  fifteen 
inch  main  sewer,  while  the  facts  agreed  upon  by  counsel  show 
that  a  ten  inch  local  sewer  would  have  been  sufficient  to  give 
the  property  all  the  benefit  it  deiives  from  the  improvement. 
This  assignment  of  error  must  be  sustained.  In  the  first  place 
the  assessment  is  contrary  to  the  express  terms  of  the  act  of 
1891,  sec.  8,  already  quoted,  by  which  the  costs  and  expenses 
are  to  be  assessed  according  to  benefits  if  sufficient  property 
benefited  can  be  found,  and  if  not  then  the  deficiency  to  be 
paid  by  the  municipal  corpomtion. 

But  beyond  this,  as  already  discussed,  the  limit  of  special 
benefit  is  the  limit  of  the  liability  to  special  assessment.  Tiie 
agreed  facts  show  that  there  is  no  special  benefit  to  appellant's 
property  from  having  in  front  of  it  a  main  sewer  required  only 
for  lands  further  off  from  the  point  of  discharge.  The  flagrant 
transgression  of  the  fundamental  principle  by  such  an  assess- 
ment  may  be  shown  by  an  illustration  which,  as  I  am  not  famil- 
iar with  the  localities,  I  take  from  the  appellee's  first  paper-book. 
Park  avenue  sewer  dmins  into  a  twenty-four  inch  main  sewer 
in  Campbell  street  and  this  in  turn  into  a  still  larger  sewer 
in  Jefferson  street.  Whether  this  leads  directly  or  through 
still  another  sewer  into  the  river  does  not  appear,  but  on  the 
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principle  adopted  by  the  viewers  in  the  present  case,  a  lot  on 
the  river  front  at  the  point  of  final  discharge,  would  have  to 
pay  for  the  largest  sewer  though  it  had  a  natuml  drainage  into 
the  river,  and  of  all  the  lots  in  the  city  it  had  least  need,  and 
got  least  benefit  from  the  sewer,  whose  size  was  determined 
wholly  by  the  requirements  and  for  the  benefit  of  remote  prop- 
erties. Such  an  assessment  cannot  be  sustained.  Appellant's 
property  can  only  be  charged  with  such  proportion  of  the  cost 
as  would  have  paid  for  a  branch  sewer  sufficient  to  give  it  all 
the  benefits  now  enjoyed.  The  excess  must  by  the  express 
words  of  the  act  of  1891  be  paid  out  of  the  municipal  treasury. 

Appellee  cites  Oil  City  v.  Oil  City  Boiler  Works,  152  Pa. 
348,  in  support  of  the  assessment  of  the  excess  of  cost  of  a 
main  sewer  over  what  would  have  been  required  for  local  sew- 
emge  on  all  the  property  in  the  sewer  district.  That  case 
however  arose  under  the  act  of  1889,  and  what  it  decided  was 
that  the  discretion  of  councils  as  to  what  should  be  a  main 
sewer  and  where  it  should  be  phvced,  was  not  reviewable,  and 
that  assessments  being  an  exercise  of  the  taxing  power  the 
absence  of  provision  for  an  appeal  was  not  necessarily  fatal  to 
the  validity  of  the  act.  In  that  case  the  assessments  wei'e 
made  by  viewers  appointed  by  city  councils  under  the  author- 
ity of  the  act  of  1889.  That  authority  has  since  been  taken 
awaj'  and  vested  by  the  act  of  1891  in  the  court  of  common 
pleas.  Whether  the  other  provisions  of  the  act  of  1889  as  to 
assessments  on  all  the  property  in  the  sewer  district  for  the 
excess  of  the  cost  of  main  over  that  of  local  or  bmnch  sewers, 
are  also  repealed,  and  if  not,  whether  they  are  reconcilable 
with  the  decision  in  Morewood  Avenue,  we  are  not  called  upon 
at  present  to  consider. 

Judgment  revei*sed,  and  the  assessment  on  appellant's  prop- 
erty is  directed  to  be  modified  and  reduced  in  accordance  with 
this  opinion. 
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Pyroleum  Appliance  Company  v.  Williamsport  Hard- 
ware and  Stove  Co.,  Limited,  Appellant. 

CofUraci^EvideTice— Parol  evidence^  PartTiership, 

In  an  action  against  a  partnership  upon  a  written  contract  the  testi- 
mony of  two  of  the  partners  that  the  defendants  were  induced  to  execute 
the  contract  by  false  representations  made  by  the  agent  of  the  plaintiff  as 
to  the  quality  and  the  successful  operation  of  the  articles  purchased,  is 
sufficient  to  set  aside  the  contract  on  the  ground  of  fmud. 

Where  the  defendants  are  not  attempting  to  alter  the  written  contract 
by  parol,  but  to  avoid  it  on  account  of  the  falsity  of  the  representations 
which  induced  the  execution  of  it,  neither  the  fact  that  the  witnesses  ai'e 
members  of  said  firm  nor  that  they  are  joint  pailies  having  a  community 
of  interest,  suffices  to  establisii  their  legal  identity  as  one  person,  within 
the  meaning  of  the  rule  that  a  written  instrument  cannot  be  changed  or 
reformed  except  by  the  testimony  of  two  witnesses  or  of  one  witness  and 
coiToborating  circumstances  equivalent  to  another  witness. 

Evidence — Parol  evideiice— Contract, 

In  an  action  upon  a  written  contract  wliere  the  defendant  claims  that 
he  was  induced  to  sign  the  contract  by  the  fraud  and  misrepresentations 
of  the  plaintiff,  a  witness  is  competent  to  testify  to  declarations  made  by 
plaintiff  prior  to  the  execution  of  the  contract,  although  the  witness  st;ites 
that  he  did  not  recollect  the  date  of  the  contract,  and  that  he  was  not  pres- 
ent when  it  was  signed,  but  other  evidence  in  the  case  shows  that  the 
declarations  testified  to  by  the  witness  were  repeatedly  made,  up  to,  and 
at  the  very  time  that  the  contract  was  signed. 

Argued  March  21, 1895.  Appeal,  No.  1,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Lycoming  Co.,  June  T., 
1894,  No.  51,  on  verdict  for  plaintiff.  Before  Sterrett,  C.  J., 
Gjreen,  Williams,  McCollum  and  Fell,  JJ.    Reversed. 

Assumpsit  on  a  contract  in  writing.     Before  Metzger,  P.  J. 

At  the  trial  it  appeared  that  plaintiflf  claimed  to  recover  for 
burnei-s  sold  and  delivered  to  defendant  under  a  contract  iu 
writing,  dated  August  24,  1893.  The  contract  was  executed 
by  J.  H.  Linck,  chairman  of  the  defendant  company.  Defend- 
ant claimed  that  the  representations  of  William  Grauer,  plain- 
tiff's agent,  were  the  inducement  for  signing  the  contract,  and 
that  these  representations  were  false.  Linck  testified  to  the 
declarations  of  Grauer,  and  his  testimony  was  supported  *by 
that  of  George  Ketchum,  auother  member  of  the  company 
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defendant.  The  evidence  relating  to  the  alleged  fraudulent 
declarations  is  quoted  at  length  in  the  opinion  of  the  Supreme 
Court 

The  coui-t  charged  in  part  as  follows : 

"It  is  now  for  you  to  determine  whether  the  defendant  has 
offei*ed  a  sufiScient  amount  of  proof  here  to  satisfy  you  clearly, 
distinctly  and  indubitably  that  this  contract  was  executed  by 
Mr.  Linck  on  the  24th  day  of  August,  1893,  by  reason  of  fraud- 
ulent misrepresentations  made  to  him  at  that  time.  His  own 
evidence  would  not  be  suBBcient,  as  I  have  already  stated.  It 
is  denied  on  the  part  of  the  agent  himself,  who  is  the  party 
who  is  alleged  to  have  perpetmted  the  fraud  and  made  the  mis- 
statements. [Now  is  there  other  evidence  in  this  case  sufficient 
to  satisfy  you  that  the  other  circumstances  proven  are  equal  to 
another  witness?  I  would  say  right  here,  that  there  has  not 
been  any  witness  introduced  that  knows  anything  about  these 
representations  that  were  made  at  or  about  that  time  except 
the  parties  to  this  instrument.  There  is  no  direct  testimony 
except  the  testimony  of  the  parties,  because,  although  Mr. 
Ketchum  testified  that  certain  statements  were  made  to  him  by 
the  agent,  he  does  not  testify  that  he  was  present  at  the  time 
of  the  making  of  the  contract,  and  he  also  testifies  that  he  is  a 
member  of  the  firm  of  the  defendant,  and  hence  he  is  also  a 
paity  in  that  sense. 

"  Now,  what  further  circumstances  are  there  ?  Gentlemen,  it 
is  for  you  to  determine  whether  there  would  be  any  such  as 
would  be  equal  to  another  witness.  If  there  are  none  you 
must  find  a  verdict  for  the  plaintifiE  in  this  case,  because  the 
contract  is  the  law  of  the  parties,  unless  the  defendant  has 
by  the  other  proof  required  by  the  law  made  out  a  case  of 
fraud.]  "  [1] 

Plaintiflfs  points  were  among  others  as  follows  : 

"  3.  That  any  representations  made  by  William  Gmuer  pre- 
vious to  the  day  of  the  signing  of  the  contract  of  August  24, 
1893,  cannot  operate  as  an  inducement  to  the  signing  of  the 
contract  by  Linck.  Answer :  This  is  affirmed  unless  these  rep- 
resentations were  reiterated  at  the  time  of  the  signing  of  the 
conti'act.  If  representations  were  previously  made  and  they 
were  continued  to  be  made  up  to  the  time  of  the  signing  of 
the  contract  they  would  operate ;  otherwise,  not."  [2] 
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"4.  That  there  is  no  implied  warranty  in  the  contract  of 
August  24, 1893,  that  the  burners  would  do  cei-tain  work,  would 
consume  a  certain  quantity  of  oil,  or  would  work  successfully. 
Answer:  We  affirm  that  point.  There  is  no  such  waiTanty  in 
the  contract.*'  [3] 

Verdict  and  judgment  for  plaintiff  for  $561.70.  Defendant 
appealed. 

Errors  assigned^  among  others,  were,  (1-3)  above  instruc- 
tions, quoting  them. 

John  O.  Beading^  Jr.^  and  B.  S.  BenUey^  for  appellant. — Tho 
representations  of  plaintiff's  agent  constituted  such  an  implied 
wari-anty  as  upon  the  failure  thereof  to  vitiate  the  contract 
and  prevent  a  recovery :  Addison  on  Torts,  ed.  1878,  vol.  2, 
p.  418 ;  Benjamin  on  Sales,  ed.  1889,  vol.  2,  p.  865 ;  Bigler  v. 
Flickinger,  55  Pa.  279. 

It  was  error  for  the  court  to  instruct  the  jury  that  because 
two  of  the  defendant's  witnesses  were  stockholders  and  mem- 
bei*s  of  the  defendant  company  their  testimony  was  but  the 
testimony  of  one  witness:  Vandegrift  v.  Herbert,  18  N.  J.  Eq. 
466 ;  Honesdale  Glass  Co.  v.  Storms,  125  Pa.  268. 

It  is  the  province  of  the  court  to  pass  upon  the  competency 
of  a  witness  and  of  the  jury  upon  the  credibility :  Shaffer  v. 
Clark,  90  Pa.  94. 

T.  M.  B.  Hicks  and  Seth  T.  McOormich,  Henry  O.  McOor- 
mick  with  them,  for  appellee. — The  written  contract  of  Aug.  24, 
1893,  carried  no  implied  warranty  as  to  the  successful  work- 
ing of  the  articles  sold:  Port  Carbon  Iron  Co.  v.  Groves, 
68  Pa.  149 ;  Lord  v.  Grow,  39  Pa.  88 ;  Jarecki  Mfg.  Co.  v. 
Kerr,  165  Pa.  529 ;  Egan  v.  Call,  34  Pa.  236 ;  Whitaker  v. 
Eastwick,  75  Pa.  229  ;  Fraley  v.  Bispham,  10  Pa.  320 ;  Shisler 
y.  Baxter,  109  Pa.  443. 

The  court  would  have  been  justified  in  instructing  the  jury 
to  absolutely  disregard  the  testimony  of  George  W.  Ketchum, 
one  of  the  defendant  company,  because  it  was  an  admitted  fact 
that  Eetchum  was  not  present  at  the  time  of  the  execution  of 
the  contract  in  suit  and  because  he  was  a  partner  of  the  defend- 
ant company:  Walker  v.  Fi-ance,  112  Pa.  203;  Thomas  v. 
Loose,  114  Pa.  35. 
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Opinion  by  Mb.  Justice  Gbbbn,  July  18, 1895 : 

While  it  is  true  that  the  testimony  of  George  Ketchum  was 
not  formally  excluded  from  the  consideration  of  the  jury,  it 
seems  to  us  that  the  comments  of  the  learned  judge  of  the  court 
below,  complained  of  in  the  first  assignment  of  error,  and  in  the 
immediate  context  of  the  charge,  imply  that  his  testimony  was 
not  to  be  considered  as  the  testimony  of  another  witness  than 
Linck  who  signed  the  conti-act.  We  think  the  jury  would  be  led 
to  infer  that  they  could  only  Regard  the  evidence  as  containing 
the  testimony  of  one  witness  directly  and  of  concurring  circum- 
stances, and  not  as  containing  the  testimony  of  two  witnesses, 
to  the  alleged  misrepresentations.  We  think  this  view  is  dis- 
tinctly put  in  the  words,  ^^Now  what  further  circumstances 
are  there?  Gentlemen,  it  is  for  you  to  determine  whether 
there  would  be  any  such  as  would  be  equal  to  another  witness. 
If  there  are  none  you  must  find  a  verdict  for  the  plaintiff  in 
this  case,  because  the  contract  is  the  law  of  the  parties,  unless 
the  defendant  has  by  the  other  proof  requii*ed  by  the  law  made 
out  a  case  of  fraud.*'  The  court  had  previously  said,  speaking 
of  the  testimony  of  Linck,  ^^  His  own  evidence  would  not  be 
sufficient  as  I  have  already  stated."  Tiie  learned  judge  then 
said,  ^'  Now  is  there  other  evidence  in  this  case  sufficient  to 
satisfy  you  that  the  other  circumstances  proven  are  equal  to 
another  witness  ?  *'  Speaking  of  Mr.  Ketchum  he  said  he  was 
not  present  at  the  time  of  the  making  of  the  contract  and  he 
was,  '^  a  member  of  the  firm  of  the  defendant  and  therefore  a 
party  in  that  sense." 

The  whole  tenor  of  the  charge  upon  this  subject,  it  seems  to 
us,  conveys  the  idea  that  the  combined  testimony  of  Linck  and 
Ketchum  is  to  be  regarded  as  the  testimony  of  one  witness 
only,  and  that  there  must  be  other  testimony  of  corroborating 
circumstances  in  order  to  satisfy  the  rule  which  requires  the 
testimony  of  two  witnesses,  or  one  witness  and  corroborating 
circumstances,  to  overcome  the  effect  of  a  written  contract  as 
it  appeal's  on  its  face. 

If  such  was  the  meaning  of  the  learned  court  we  are  unable 
to  concur  in  it.  Two  persons  having  a  common  interest  in  the 
subject-matter  of  a  litigation  do  not  lose  their  individuality  on 
that  account.  They  are  two  separate  and  distinct  pei-sons 
nevertheless.    Their  interest  as  parties  in  the  suit  does  not  dis- 
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qnalify  them  under  the  modern  law  of  evidence,  and  neither 
the  fact  that  they  are  members  of  the  same  firm,  or  that  they 
are  joint  parties  having  a  community  of  interest  suffices  to 
establish  a  legal  identity  as  one  pei"son.  We  therefore  hold 
that  where  two  peraons,  so  associated,  testify  in  a  cause,  their 
testimony  is  to  be  treated  as  that  of  two  different  persons. 

Another  reason  mentioned  in  the  charge  for  disregai-ding 
the  testimony  of  Ketchum  wsis,  tiiat  he  was  not  present  at  the 
time  of  the  signing  of  the  instrument  by  Linck.  It  is  true 
Ketchum  says  he  did  not  "see  the  contract  signed,"  but  it  does 
not  follow  that  he  was  disqualified  from  testifying  to  the  dec- 
larations of  Grauer,  the  plaintiffs  agent,  from  the  time  they 
were  fii-st  made  down  to  the  time  of  the  making  of  the  contmct. 
This  the  court  admitted,  and  stated,  in  the  answer  to  the  plain- 
tiffs  third  point,  and  the  question  how  closely  the  making  of 
these  declarations  related  to  the  fact  of  the  execution  of  the 
contract  was  one  to  be  determined  upon  a  careful  considei'ation 
of  all  the  testimony,  and  this,  of  coui-se,  was  for  the  jury.  Hav- 
ing stated  his  knowledge  of  Grauer  and  the  fact  of  having  con- 
versations with  him  in  reference  to  the  burner  in  question,  he 
was  asked :  "  Q.  What  representations  did  he  make  to  you  at 
that  time,  and  thence  down  to  the  time  of  the  making  of  this 
contract  on  the  24th  of  August  in  reference  to  this  burner  ? 
By  the  Court :  Were  you  there  the  day  the  conti-act  was 
made?  A.  I  cannot  swear  to  that,  I  didn't  see  the  conti-act 
signed.  I  knew  there  was  a  contract  made  there  or  a  paper  as 
I  understood  from  Mr.  Linck  which  was  to  be  submitted.  By 
Mr.  McCormick:  Objected  to.  A.  (Continued.)  That  is  all  I 
know  about  it.  Then  that  was  told  over  to  me  in  that  way. 
Q.  Do  you  know  the  time  that  this  contract  was  made  ?  A.  No, 
sir.  Q.  Do  you  know  now  when  this  contract  was  made? 
A.  No,  sir.  Q.  Well  it  has  been  stated  a  dozen  times  it  was 
the  24th  day  of  August?  A.  I  say  I  don't  know  anything 
about  when  it  was  made.     I  can  tell  what  some  of  them  said." 

Now  all  of  this  was  nothing  more  than  a  statement  by  the  wit- 
ness that  he  did  not  know  the  date  of  the  written  contract,  but 
it  does  not  at  all  disprove  the  fact  that  the  representations  he 
was  about  to  disclose  were  made,  or  might  have  been  made,  up  to, 
and  on,  the  very  day  the  contract  was  made.  That  would  depend 
upon  other  circumstances.     He  was  again  asked :  "  Q.  Give  the 
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conversation  that  you  had  with  Mr.  Gi*auer  in  the  presence  of 
Mr.  Liiick  commencing  the  latter  part  of  July  and  thence  on  ? 
A.  Well,  I  can't  tell  the  time,  that  is,  what  I  can  remember. 
I  have  too  much  on  my  mind  to  remember  the  date.  .  .  .  Mr. 
Grauer  was  there  probably  fifteen  or  twenty  times  and  I  can't 
pick  out  one  special  time  and  tell  what  the  conversation  was 
between  him  and  I.  Q.  I  want  to  know  what  conversation  you 
had  with  him  in  the  presence  of  Mr.  Linck  in  reference  to  this 
ti-ansaction  ?  A.  The  last  time  was  when  he  told  us  he  was 
around  to  see  the  burners  and  they  were  all  satisfactory,  and 
they  were  working  well.  Q.  Wliat  did  he  ever  say  to  you  in 
the  presence  of  Mr.  Linck  as  to  what  the  burnei's  would  do  ? 
A.  Told  us  the  burners  were  equal  to  natural  gas  or  even  supe- 
rior, and  that  they  would  burn  from  a  pint  to  a  pint  and  a  half  of 
oil  per  hour ;  and  use  the  very  cheapest  oil,  110  if  we  could  get  it, 
because  there  was  more  gas  on  it.  We  could  not  get  it  so  we 
got  120  and  we  found  out  by  experiment  that  it  burned  about 
three  times — very  near — about  three  times  as  much. 

The  witness  then  proceeded  at  much  length  to  tell  how  they 
subsequently  learned  from  the  complaints  of  persons  who  had 
taken  the  buniei*s,  and  from  personal  inspection,  that  the  burn- 
ers did  not  do  what  was  promised  of  them,  and  that  they  hud 
to  take  them  out  after  incurring  much  expense. 

Now  the  witness  Linck,  who  was  chairman  of  the  defendant 
company  and  signed  the  contract  as  such  on  behalf  of  the  com- 
pany, had  been  previousl}*^  examined.  He  testified  that  he  first 
knew  Grauer,  who  called  to  see  him  about  the  burnera,  about 
the  last  of  July  or  fii*st  of  August.  He  testified  at  much  length 
to  the  conversations  between  Grauer  and  himself  prior  to  the 
execution  of  the  contract,  and  to  the  i-epresentations  made  to 
him  by  Gi-auer  as  to  the  qualities  of  the  burners  and  what  they 
would  do,  and  how  much  they  would  burn,  and  also  that  four 
test  burners  were  to  be  put  in  and  burnt  till  they  were  satisfac- 
tory, and  if  they  were  satisfactory  then,  they,  the  defendant 
company,  would  be  \yilling  to  take  the  risk  of  them.  Finally 
he  was  asked:  "Q.  Will  you  state  what  took  place  then  and 
what  was  stated  to  you  by  Mr.  Grauer  at  the  time  you  signed 
tills  contract?  A.  He  just  came  in ;  he  was  around  to  the  par- 
ties using  those  burnei's,  and  he  said  they  were  all  satisfactory, 
they  were  well  pleased  with  them.  I  said  if  that  was  the  case 
I  was  satisfied." 
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Ketchum  testified  that  he  was  present  with  Linck  and  Grauer 
when  Gi-auer  told  them  he  had  been  around  to  see  the  burners 
and  they  were  satisfactory.  This  is  what  he  said :  "  The  last 
time  was  when  he  told  us  he  was  around  to  see  the  burners  and 
they  wei*e  all  satisfactory  and  they  were  working  well."  Linck 
testified  that  he  signed  the  contract  at  the  time  Gmuer  told  him 
this  same  thing,  and  as  there  is  no  other  testimony  that  such 
conversation  took  place  at  any  other  time,  it  is  as  near  as  may 
be  a  certainty,  that  both  Linck  and  Ketchum  were  present  and 
the  contract  was  then  signed.  Neither  Linck  nor  Ketchum  rec- 
ollects the  presence  of  the  other,  when  the  contract  was  signed, 
but  both  recollect  the  occuiTence  of  the  same  fact  which  tran- 
spired at  the  time  of  signing  the  contract.  As  a  matter  of 
courae  it  was  entirely  for  the  jury  to  say  whether  both  were 
present  at  that  time. 

Now  there  was  plenty  of  other  testimony  in  the  case  that 
the  statement  made  by  Grauer  about  the  burners  being  satis- 
factory and  working  well  was  false.  And  no  one  can  consider 
the  testimony  of  Linck  on  this  very  subject  without  reaching 
the  conclusion  that  he  was  induced  to  sign  the  contract  on  the 
faith  of  that  statement.  It  came  out  in  a  perfectly  natural  but 
veiy  convincing  way,  and  while  it  proved  his  lack  of  wisdom 
in  relying  solely  upon  the  statement  of  Grauer  for  the  truth 
of  the  fact,  it  also  proved'  his  innocence  of  any  subsequently 
conceived  plan  of  escaping  liability  by  any  concocted  and  un- 
truthful story. 

We  think  that  a  too  narrow  view  was  taken  of  the  case  both 
by  counsel  and  the  learned  court  below.  It  was  treated  almost 
entirely,  as  a  case  of  altering  a  wiitten  contract  by  parol. 
While  it  does  have  that  aspect  to  a  certain  extent,  its  more 
important  aspect  is  the  obtaining  of  a  contract  by  means  of 
false  representations.  In  this  point  of  view  it  is  the  falsity  of 
the  representations,  rather  than  the  omission  of  a  term  of  the 
contract  that  avoids  it.  But  both  these  elements  are  present 
liere.  The  falsity  of  the  oiiginal  representations  as  to  the  qual- 
ities of  the  burner,  and  especially  the  falsity  of  the  ultimate 
statement  that  the  burners  were  satisfactory  to  the  parties  using 
them,  are  sufficient  of  themselves,  if  believed  by  the  jury,  and 
if  they  induced  the  signing  of  the  contract,  to  set  it  aside  on  the 
ground  of  fraud. 
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It  is  doubtful  whether  the  alleged  omitted  term  of  the  con- 
tract was  suflSciently  proved  to  justify  the  reformation  of  the 
instrument,  as  Ketchum  gives  no  testimony  on  that  subject,  but 
on  the  question  of  fraud  we  think  the  evidence  was  entirely 
BufBcient  and  that  Ketchum's  testimony  should  have  the  same 
effect  as  that  of  any  other  witness. 

Judgment  i-evei-sed  and  new  venire  awarded. 


Sidney  A.  Martin  v.  Isaac  H.  Fridenberg,  Appellant. 

Affidavit  of  defenst^Coniract— Entire  and  severed  contract— Parol  evi- 
dence  to  vary  written  contract. 

In  an  action  to  recover  the  purchase  money  of  a  house  sold  under  a  writ- 
ten agreement,  an  affidavit  of  defense  is  sufficient  to  prevent  judgment, 
which  avera  that  the  agreement  sued  on  does  not  embody  the  whole 
contract;  that  the  contract  was  for  the  purchase  of  thi*ee  houses,  one 
owned  by  plaintiff  alone,  and  the  other  two  by  plaintiff  and  M. ;  that  a 
written  agreement  was  prepared  for  the  purchase  of  the  other  two  prop- 
erties, to  be  executed  in  connection  with  the  one  sued  on,  and  that  it  was 
not  executed  because  M.  was  absent ;  that  the  defendant  signed  the- paper 
in  suit,  I'elyiug  on  plaintiffs  promise  that  the  other  should  be  executed  by 
M.  and  himself  not  later  than  the  next  day ;  that  it  was  never  executed ; 
and  that  plaintiff  had  not  tendered  a  deed  for  the  other  two  properties, 
but  only  for  the  propertj'  mentioned  in  the  wi-iting  upon  which  suit  was 
brought. 

Argued  March  26, 1895.  Appeal,  No.  87,  Jan.  T.,  1895,  by 
defendant,  from  order  of  0.  P.  No.  2,  Phila.  Co.,  Sept.  T.,  1894, 
No.  144,  making  absolute  a  rule  for  judgment  for  want  of  a 
suflBcient  aflSdavit  of  defense.  Before  Sterrett,  C.  J.,  WiL- 
LIAKS,  McCJoLLUM,  MiTCHELL  and  Dean,  J  J.     Reversed. 

Assumpsit  to  recover  the  purchase  money  of  a  house. 

The  material  averments  of  the  statement  and  affidavit  of 
defense  are  set  forth  in  the  opinion  of  the  Supreme  Court. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
BuiEcient  affidavit  of  defense. 

Error  assigned  was  above  order. 
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Joseph  L.  Greenwald^  Clinton  0,  Mayer  with  him,  for  appel- 
lant.— Parol  evidence  is  admissible  in  each  case  to  show  the 
verbal,  contemporaneous  agreement  which  induced  the  execu- 
tion of  the  writing:  Greenawalt  v.  Kohne,  85  Pa.  875 ;  Walker 
V.  Fi-ance,  17  W.  N.  C.  818 ;  Barclay  v.  Wainwright,  86  Pa. 
191 ;  Juniata  Building  Assn.  v.  Hetzel,  108  Pa.  507.  The  con- 
tract was  entire:  2  Pai'sons  on  Cont.  517  ;  Lucesco  Oil  Co.  v. 
Brewer,  66  Pa.  354 ;  Gill  v.  Lumber  Co.,  151  Pa.  588 ;  Quig- 
ley  V.  DeHaas,  82  Pa.  267 ;  Rugg  v.  Moore,  110  Pa.  236 ;  Hart- 
ley  V.  Decker,  89  Pa.  472;  Shinn  v.  Bodine,  60  Pa.  185  ;  Haro 
on  Contracts,  618 ;  Martin  v.  Schoenberger,  8  W.  &  S.  368 , 
Harris  v.  Ligget,  1  W.  &  S.  305. 

Charles  Kuniy  Jr,^  for  appellee. — The  court  may  go  outside 
the  affidavit  and  consider  extraneous  facts.  Allegheny  City  v. 
McCaflfi-ey,  131  Pa.  137;  City  v.  Baker,  140  Pa.  11.  The 
affidavit  was  kicking  in  clearness  and  precision,  which  is  essen- 
tial: Hennershotz  v.  Gal  higher,  124  Pa.  9;  Eberle  v.  Bona- 
fon's  Exr.,  17  W.  N.  C.  335 ;  Martin  v.  Bereus,  67  Pa.  459 ; 
Hunter  v.  McHose,  100  Pa.  41 ;  Ashman  v.  Weigley,  148  Pa. 
61;  Heydt  v.  Frey,  21  W.  N.  C.  266.  When  the  agieement 
was  reduced  to  writing  it  expressed  the  final  conclusions  of 
the  parties :  Cozens  v.  Stevenson,  5  S.  &  K.  421 ;  Calhui  v. 
Lukens,  89  Pa.  134 ;  Thorne,  McFarlane  &  Co.  v.  WarfHein, 
100  Pa.  519  ;  Sanders  v.  Sharp,  153  Pa.  567  ;  Reed  v.  Willard, 
132  Pa.  5 ;  Erie  v.  Butler,  120  Pa.  374 ;  Comly  v.  Bryan,  5 
Whart.  265  ;  Peck  v.  Jones;  70  Pa.  84  ;  KefiEer  v.  Robinson,  2 
W.  N.  C.  689 ;  Pa.  Ins.  Co.  v.  Kniley,  2  Pears.  229 ;  Bruner 
v.  Wallace,  4  W.  N.  C.  53. 

Opinion  by  Mr.  Justice  Dean,  July  18, 1895: 
Judgment  was  entered  in  the  court  below  against  Friden- 
berg,  defendant,  for  want  of  a  sufiQcient  aiSdavit  of  defen.se, 
and  he  now  appeals,  alleging  the  affidavit  was  sufficient  to 
send  the  case  to  a  jury. 

By  his  statement,  plaintiff  averred  a  written  agreement  was 
entered  into  between  him  and  defendant  on  the  6th  of  August, 
1894,  whereby  plaintifiE  agreed  to  sell  and  convey  to  defendant 
a  house  and  lot,  1523  South  21st  street  in  Philadelphia,  for 
the  consideration  of  $800,  subject  to  a  mortgage  of  f  1,500, 
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but  clear  of  all  other  incumbrances ;  the  $800  to  be  paid  in 
watches,  guns,  rings,  clothing,  knives,  forks,  etc.,  at  prices 
agreed  upon,  and  bill  of  sale  for  same  to  be  given  upon  delivery 
of  deed  for  lot. 

Further,  that  in  pursuance  of  this  contract,  they  met  at 
defendant's  place  of  business,  four  days  afterwards,  and  the 
watches,  guns,  and  other  property  were  selected,  values  fixed, 
and  property  set  aside  for  plaintiff  ;  at  the  same  time,  plaintiff 
delivered  to  defendant  the  deed  for  the  lot,  subject  to  the 
mortgage  of  $1,500,  which  had  been  reduced  by  payments  to 
$1,430.  That,  at  the  same  time,  an  account  was  stated  between 
them,  which  left  a  balance  due  plaintiff  of  $58.51,  which  defend- 
ant agreed  to  pay  plaintiff  in  goods  and  cash,  the  following 
Monday,  August  13th.  %  On  that  day,  plaintiff  demanded  of 
defendant  the  goods  and  cash,  but  payment  was  refused,  and 
suit  is  therefore  brought  for  the  $858.51,  with  interest. 

To  this  claim,  the  defendant  answered  b}*  affidavit,  as  fol- 
lows: That  one  Carter,  agent  for  plaintiff,  in  tlie  beginning 
of  August,  opened  negotiations  with  him  for  the  sale  of  three 
houses,  1217  North  Twenty-ninth  street;  2223  Carlisle  street; 
and  the  one  described  in  plaintiff's  statement,  1523  South 
Twenty-firat  street,  the  price  for  the  three  being  $3,000,  subject 
to  mortgages  of  $2,000  on  the  first ;  $1,800  on  the  second ;  and, 
as  before  mentioned,  $1,500  on  the  third ;  the  consideration, 
$3,000,  to  be  paid  in  merchandise,  such  as  watches,  guns,  cloth- 
ing, etc.;  that  on  the  6th  of  August  plaintiff  called  to  close 
the  transaction,  exhibiting  to  defendant  two  written  agreements 
for  signature,  one  of  them  being  the  same  as  set  out  in  plain- 
tiff's statement  for  the  sale  of  1523  South  Twenty-first  street; 
the  other  being  for  the  sale  of  the  two  properties  on  Twenty- 
ninth  and  Carlisle  streets ;  in  the  second  agreement,  one  Mur- 
phy was  named  as  a  party  in  the  body  of  the  agreement  with 
Martin,  because,  as  represented  to  defendant,  the  title  to  these 
two  properties  was  in  names  of  Martin  and  Murphy,  but  the 
second  agreement  not  being  signed  by  Murphy,  it  was  further 
represented  to  defendant  that  he  was  out  of  the  city,  but  as 
soon  as  he  returned,  which  would  be  that  afternoon  or  next  da}-, 
he  would  join  in  the  execution  of  the  contract;  that,  relying 
on  this  representation,  defendant  signed  the  agreement  for  the 
purchase  of  1523  South  Twenty-first  street;  he  admits  they 
Vol.  clxix — 29 
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agreed  upon  the  goods  and  value  thereof,  as  the  consideration 
tor  the  South  street  property,  on  the  10th  of  August,  1894,  but 
no  satisfactory  evidence  of  any  payments  on  the  $1,500  mort- 
gage was  exhibited  to  defendant,  and  no  settlement  of  balance 
due  was  then  had,  and  the  deed,  by  agreement,  was  left  in  escrow 
with  defendant's  agent  until  the  following  Monday,  which  was 
the  13th  of  August,  1894,  when  final  settlement  was  to  be  made, 
and  the  goods  and  C2ish  delivered  to  plaintifif.  On  that  day, 
plaintiffs  agent  called  upon  defendant,  but  would  not  make 
final  settlement  for  the  three  properties,  as  stipulated  for  in  the 
original  agreement,  and  while  the  goods  and  cash  claimed  by 
plaintifif  would  represent  the  proportion  of  the  consideration 
of  the  South  street  property,  plaintifif  did  not  ofifer  to  settle 
the  entire  transaction,  as  promised,  %nd  therefore  defendant 
declined  to  pay  for  the  one  property,  and  leave  the  other  two 
unadjusted  ;  and  defendant  avei-s  his  willingness  and  readiness 
to  perform  the  entire  contract  as  agreed  upon,  but  that  until 
plaintifif  is  ready  to  perform  he  is  not  indebted  in  any  amount  • 
to  him. 

It  will  be  noticed  plaintifif's  statement  avers,  a  separate,  dis- 
tinct agreement  for  the  sale  of  the  one  property,  1523  South 
Twenty-fii-st  street ;  defendant's  aflBdavit  avers  that  this  is  but 
part  of  the  contract,  the  entire  contract  being  for  three  prop- 
erties, the  one  part  of  it  signed,  and  the  other  not,  only  because 
a  third  party  had  an  interest  in  the  other  two,  and  being  absent 
on  the  day  fixed  for  executing  the  whole  contract  the  transac- 
tion was  not  then  consummated.  If  this  be  so,  defendant  can- 
not be  called  upon  to  perform  part  of  his  contract  at  the  mere 
option  of  the  other  party.  Nor  does  the  affidavit  lack  precision, 
as  contended  by  appellee.  If,  in  the  one  transaction,  he  con- 
tracted to  purchase  three  houses,  and  the  plaintifif  was  ready  to 
sell  and  convey  but  one,  and  then  induced  him  to  sign  a  con- 
tract specifying  but  one,  on  the  promise  that  Murphy,  in  the 
afternoon  of  that  day,  or  on  the  next  day,  would  join  hin)  in 
the  agreement  for  sale  of  the  other  two,  and  he  now  attempts 
to  enforce  the  part  of  the  contract  thus  obtained,  such  conduct 
is  a  frnud  upon  Fridenberg ;  he  may  not  have  intended  a  fraud 
by  the  representation,  but  he  practices  one  when  he  sues  upon 
the  fraction  of  a  contract  obtained  by  misrepresentation.  If 
the  plaintifif  had  been  the  sole  owner  of  the  three  properties, 
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and  the  contract  had  been  evidenced  by  one  instrument,  no 
court  would  sustain  his  demand  for  the  price  of  one,  when  he 
was  not  willing  and  ready  to  convey  the  other  two.  He  is  in 
no  better  position  now,  if  Fridenberg,  by  proper  evidence,  can 
sustain  his  affidavit,  wherein  he  avers,  that  it  was  one  contract 
for  the  three  houses,  to  be  evidenced  by  two  instruments  only, 
because  as  to  two  of  them  there  was  an  outstanding  interest 
in  Murphy,  who  would  join  in  the  second  agreement.  If  the 
fact  be  as  asserted  by  Fridenberg,  his  explanation  is  a  plausible 
one.  Murphy  could  not  join  in  the  contract  for  the  one  prop- 
erty, because  he  had  no  interest  in  it ;  Martin  could  not  con- 
tract alone,  by  writing,  to  sell  the  other  two,  for  he  was  not  the 
sole  owner. 

There  are  some  contracts,  on  which  there  may  be  a  recovery 
without  a  liteml  performance  by  plaintiff ;  when  the  main  object 
of  the  conti'act  has  been  accomplished,  and  immaterial  or  sec- 
ondary stipulations  are  not  performed,  there  may  be  a  recovery, 
subject  to  a  deduction  for  damages  as  to  the  parts  not  performed. 
But  if,  as  defendant  asserts,  the  conti-act  was  for  the  sale  of 
three  houses,  the  failure  or  inability  to  convey  two  of  them 
would  be  a  nonperformance  to  that  extent  of  the  principal  pur- 
pose of  the  contract,  and  there  could  be  no  recovery  for  the 
price  of  one  house  out  of  three.  As  is  said  in  Martin  v.  Schoen- 
berger,  8  W.  &  S.  367 :  "  To  permit  a  man  to  recover  for  part 
performance  of  an  entire  contract  ....  would  tend  to  demor- 
alize the  whole  country.  If  the  law  were  so,  a  man  would  per- 
form just  so  much  of  his  contract  as  would  suit  his  convenience 
or  cupidity."  There  are  numerous  cases  which  hold  to  the  same 
doctrine,  and  those  cited  by  counsel  for  appellee  are  not  in  conflict 
with  it.  These  last  hold,  that  where  parties  have  deliberately 
put  their  agreement  in  writing,  in  the  absence  of  fraud,  accident 
or  mistake,  the  writing  is  not  only  the  best,  but  the  only  evi- 
dence of  their  agreement.  No  one  can  question  the  correctness 
of  this  rule ;  but  the  trouble  in  applying  it  here,  is,  that  the 
paper  sued  on  by  plaintiff,  if  the  affidavit  be  taken  as  verity, 
does  not  embody  the  whole  contract;  another  writing  prepared 
and  to  be  executed  in  connection  with  the  one  sued  on,  con- 
stituted the  entire  written  contract. 

We  think  the  affidavit  was  sufficient  to  send  the  case  to  a  jury, 
therefore  the  judgment  is  reversed,  and  procedendo  awarded. 
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Philadelphia  to  use  of  John  M.  Mack  v.  William  Eddie- 
man,  Appellant. 

Boad  law^8treet9^P(wemerU— -Original  paving. 

No  particular  material  is  necessary  to  constitute  a  pavement.  It  may  be 
made  of  anything  which  will  produce  a  hard,  firm,  smooth  surface  for 
travel. 

A  first  pavement  which,  in  the  legal  sense,  exempts  the  abutting  prop- 
erty owner  from  liability  for  any  subsequent  improvement  may  be  defined 

generally  as  one  that  is  put  down  originally,  or  adopted  or  acquiesced  in 

169  452(  subsequently  by  the  municipal  authonty  for  the  purpose,  and  with  the 
32  SC  ^o44i  Intent  of  changing  an  ordinary  road  into  a  street.  If  the  purpose  and 
intent  be  wanting,  a  mere  surfacing  of  the  road,  however  carefully  or 
expensively  done,  will  not  be  a  paving ;  but  if  the  intent  and  purpose  are 
present,  or  can  be  fairly  infeired,  then  there  is  paving,  whatever  the  mate- 
rial may  be. 

It  seems  that,  prima  facie,  macadamizing  is  not  street  paving  in  large 
cities,  while  on  the  other  hand  there  may  be  a  presumption  the  other  way 
in  smaller  cities  or  towns. 

Mere  maintenance  as  a  highway,  and  repairs  and  repavings  for  the  pur- 
pose of  such  maintenance,  are  not  sufficient  to  indicate  municipal  recogni- 
tion of  the  highway  as  a  street. 

An  affidavit  of  defense  to  a  municipal  claim  for  paving  is  insufficient  to 
prevent  judgment,  which  merely  avers  that  the  road  was  macadamized  by 
a  turnpike  company  in  1811,  so  maintained  until  it  was  acquired  by  the 
city  in  1878,  and  that  since  1873  the  city  **  has  maintiiined  the  said  road 
or  tui-npiko  as  a  public  highway,  and  has  repeatedly  repaired  and  repavcd 
the  same  with  macadam.** 

Argued  March  27, 1895.  Appeal,  No.  94,  Jan.  T.,  1895,  by 
defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1891,  No.  504,  M.  L.  D.,  making  absolute  a  rule  for  judgment 
for  want  of  a  suflScient  affidavit  of  defense.  Before  Ster- 
RETT,  C.  J.,  Williams,  McCollitm,  Mitchell  and  Dean,  J  J. 
Affirmed. 

Scire  facias  sur  municipal  lien. 

Defendant  filed  an  affidavit  of  defense  which  was  as  follows : 
*'*'  Plaintiff  has  filed  a  lien  against  my  property,  situate  on 
Ridge  avenue,  Roxborough,  for  the  paving  of  the  roadway,  on 
said  Ridge  avenue  iu  front  thereof,  and  said  lien  is  the  subject- 
matter  of  above  suit 
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"  Said  paving  was  with  what  is  called  Belgian  blocks,  and  is 
not  the  original  paving  of  said  Ridge  avenue,  but  is  the  repav- 
ing  thereof,  and  I  am  advised  by  my  counsel  that  my  property 
is  not  liable  to  a  lien  for  a  repaving  of  the  street  in  front 
thereof. 

"  By  an  act  of  assembly,  approved  March  20, 1811,  the  gov- 
ernor of  Pennsylvania  was  authorized  to  incorporate  a  company 
to  construct  and  maintain  a  road  of  stone,  known  as  a  mac- 
adamized road,  beginning  at  the  intei-section  of  Tenth  and  Vine 
streets,  Philadelphia,  and  thence  to  Perkiomen  bridge,  in  Mont- 
gomery county,  Pennsylvania. 

"  That  in  accordance  with  said  act  of  assembly  such  a  com- 
pany was  duly  incorporated,  and  said  company  or  corpoi-ation 
constructed  such  a  road  and  paved  the  same  with  macadam, 
constructing  an  artificial  roadbed  with  the  said  macadam  pav- 
ing, in  front  of  my  property  aforesaid. 

"  The  said  company,  called  the  Ridge  Avenue  Turnpike  Com- 
pany, maintained  the  said  road  or  turnpike,  with  such  macad- 
amized pavement  from  that  time  until  the  year  1873. 

"  That  in  the  year  1873,  the  city  of  Philadelphia  acquired  the 
said  road  or  turnpike  with  its  macadamized  road  or  bed. 

"  That  since  the  year  1873,  the  said  city  of  Philadelphia  has 
maintained  the  said  road  or  turnpike  as  a  public  highway,  and 
has  repeatedly  repaii-ed  and  repaved  the  same  with  macadam, 
in  fi*ont  of  my  said  property. 

"That  in  the  year  1890,  the  contractor,  who  has  filed  the 
above  lien,  the  plaintiff  in  this  case,  tore  up  the  said  macadam 
pavement  and  repaved  the  said  street  in  front  of  my  property 
with  stone." 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.    Defendant  appealed. 

Error  assigned  was  above  order. 

John  Dolman^  for  appellant. — In  the  case  of  Hammett  v.  Phil- 
adelphia, 65  Pa.  146,  this  court  decided  that  the  abutting  prop- 
erties on  a  street  were  not  liable  to  a  tax  for  the  cost  of  repaving 
the  street,  but  only  for  an  original  paving. 

In  the  case  of  City  of  Harrisburg  v.  Segelbaum,  151  Pa.  172, 
two  new  questions  were  decided,  which  were  not  raised  in 
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Uammett  v.  City :  First.  That  it  did  not  make  any  difference 
at  whose  cost  the  original  paving  was  done,  but  if  there  was 
an  original  paving,  and  the  paving  under  consideration  was  a 
repaving,  the  abutting  property  was  not  liable  for  its  cost. 
Second.  That  macadamizing  was  paving  within  the  meaning 
of  the  law. 

.  The  case  before  the  court  comes  directly  and  clearly  within 
the  ruling  in  the  case  of  City  v.  Segelbaum. 

JB.  0.  Michener^  for  appellee. — The  repairs  of  a  street  by  the 
city,  even  if  that  repair  is  of  so  substantial  a  character  as  to 
amount  to  a  repaving,  is  not  a  fii*st  paving  unless  ordered  by 
the  councils,  and  surely  the  most  that  can  be  contended  for 
here,  under  the  allegations  of  the  affidavits,  is  that  the  street 
was  repaired  and  repaved  without  any  authority  from  councils: 
City  V.  Dibalei-,  147  Pa.  263. 

The  right  of  the  city  to  order  the  paving  of  its  streets,  to 
determine  the  kind  of  pavement,  the  manner  of  its  doing,  the 
terms  of  the  contract,  etc.,  is  independent  of  the  property  own- 
er's judgment  or  consent:  Philadelphia  v.  Jewell,  135  Pa.  329 ; 
City  V.  Baker,  140  Pa.  11 ;  Alcorn  v.  City,  112  Pa.  494. 

OpmroN  BY  Mr.  Justice  Mitchell,  July  18, 1895: 
No  particular  material  is  necessary  to  constitute  a  pavement. 
It  may  be  made  of  anything  which  will  produce  a  hard  firm 
smooth  surface  for  travel.  But  that  with  which  we  are  spe- 
cially concerned  in  the  class  of  cases  to  which  this  belongs,  is 
a  pavement  which  marks  the  jconveraion  in  a  legal  sense,  of  a 
common  road  into  a  street,  for  that  is  the  only^  kind  for  which 
under  the  settled  line  of  authorities  from  Hanmit^tt  v.  Philadftl- 
ghia^  65  Pa.  146,  down,  an  abutting  property  owner  can  be 
compelled  to  pay.  As  said  by  the  present  chief  justice  in  Har- 
risburg  v.  Segelbaum,  161  Pa.  172,  "the  controlling  considera- 
tion is  not  so  much  whether  the  prior  improvement  of  Market 
street  by  macadamizing  was  in  the  strict  sense  of  the  word  a 
paving  thereof,  as  wliether  by  said  improvement  the  street  was 
changed  from  an  ordinary  clay  road  into  a  good,  reasonably 
smooth  and  substantial  artificial  highway,  practically  equivalent 
to  an  ordinarily  well  improved  street,  paved  with  cobble  stone 
or  other  materials  then  used  for  paving." 
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But  as  on  the  one  hand  it  is  only  the  fii*st  pavement,  whatever 
it  be  composed  of,  converting  the  road  into  a  street,  for  which  ' 
the  city  can  charge  the  property  owner,  so  on  the  other  hand, 
as  the  city  has  the  exclusive  right  to  detertaiine  in  the  public 
interest  when,  how  and  with  what  material  such  conversion  into 
a  stieet  shall  take  place,  it  is  essential  to  such  a  fii-st  pavement 
as  shall  exonerate  the  abutting  owner  from  further  charge  for 
improvement,  that  it  shall  be  laid  or  adopted  by  the  municipal 
authority.  Not  necessarily  by  formal  ordinance  declaring  the 
change,  for  it  is  not  always  convenient  or  even  possible  to  make 
such  documentary  proof,  but  municipal  recognition  of  the  pave.- 
ment  of  the  street,  as  such,  must  appear,  either  by  action  in  the 
fii-st  instance  or  by  acquiescence  and  adoption  subsequently. 
Tiie  other  questions  which  usually  arise  as  to  the  kind  of  pave- 
ment, whether  by  wood,  or  cobble  stones  or  macadamizing  or 
otherwise,  and  who  paid  for  it,  are  subordinate,  and  are  only 
material  or  relevant  as  bearing  on  the  main  issue  of  municipal 
1-ecognition.  They  have  been  treated  therefore  by  this  court 
not  as  questions  of  law  but  as  questions  of  fact  whose  weight 
and  bearing  depended  on  the  other  evidence  and  the  circum- 
stances of  each  case. 

There  is  no  conflict  in  the  decisions,  but  as  their  exact  effect 
has  not  always  been  clearly  undei-stood  it  may  be  worth  while 
to  review  them  so  as  to  settle  any  existing  doubts.  The  cases 
may  for  convenience  be  grouped  into  those  in  which  wood  or 
macadam  was  held  to  be  a  street  pavement,  and  those  in  which 
they  were  held  not  to  be  such  pavement. 

Fii-st.  In  Alcorn  v.  Philadelphia,  112  Pa.  494,  the  point  was 
not  directly  raised,  but  was  distinctlj'^  foreshadowed  by  the  lan- 
guage of  Tbunkey,  J. :  "There  is  no  evidence  that  councils  did 
anything  in  obedience  to  that  provision.  Neither  ordinance  nor 
conti-act  is  proved.  And  the  oral  testimony  is  too  meager  to 
warmnt  submission  to  the  jury  to  find  whether  the  said  part  of 
Broad  street  had  been  macadamized  under  and  in  pui-suance  of 
an  ordinance  of  the  city,"  thus  implying  that  if  it  had  been,  it 
would  have  been  a  sufficient  paving  by  municipal  authority. 

In  Williamsport  v.  Beck,  128  Pa.  147,  it  appeared  that  the 
Bti-eet  had  been  paved  with  wood  by  the  city  under  an  ordi- 
nance, and  it  was  held  that  a  property  owner  could  not  be 
charged  for  a  subsequent  pavement,  the  change  to  a  paved  city 
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street  having  already  been  made  by  the  municipal  authority, 
and  the  question  who  paid  for  it  being  therefoi*e  immateriaL 

In  Greensburg  v.  Laird,  138  Pa.  533,  the  aflBdavit  of  defense 
averred  among  many  other  things,  that  the  street  in  question 
was  a  great  public  thoroughfare,  one  of  the  principal  streets  in 
the  borough,  and  had  been  macadamized  for  many  years  and  for 
at  least  thirty  had  been  kept  up  and  repaired  at  the  public 
expense.  This  court  held  that  the  facts  set  up  wiere  sufficient 
to  go  to  the  jury  as  evidence  of  municipal  adoption  of  the  mac- 
adamized road  as  a  borough  street. 

In  Harrisburg  v.  Segelbaum,  151  Pa.  172,  it  appeared  that 
Market  street  had  been  a  macadamized  highway  in  the  central 
built-up  part  of  the  city  for  more  than  half  a  century,  and  had 
been  kept  in  repair  as  such  at  the  coiporate  expense.  The 
court  below  declining  to  say  that  macadamizing  and  paving 
were  always  identical,  nevertheless  directed  a  verdict  for  de- 
fendant on  the  ground  that  the  whole  evidence  and  circum- 
stances of  that  case  showed  it  was  a  pavement  under  the 
municipal  authority,  and  this  was  affirmed. 

Boyer  v.  Reading,  151  Pa.  185,  was  very  similar  to  the  last 
case.  It  was  a  bill  to  enjoin  a  contract  by* the  city  for  an 
asphalt  pavement  at  the  cost  of  the  property  owners,  averiing 
that  the  street  in  question  was  a  street  in  the  built-up  poilion 
of  the  city,  maintained  as  such  at  the  public  expense  for  a  hun- 
dred yeai-s,  turnpiked  in  1805,  and  after  abandonment  by  the 
turnpike  company,  torn  up  and  reconstructed,  "spalled"  or 
macadamized,  by  the  city.  The  answer  admitted  the  foregoing 
facts,  and  that  the  paving  was  of  the  same  character  as  the 
other  streets  of  the  city  of  Reading.  It  was  held  that  the 
property  owners  could  not  be  charged  for  the  new  asphalt  pave- 
ment. 

In  Philadelphia  v.  Ehret,  153  Pa.  1,  it  appeared  by  case 
stated  that  a  strip  in  the  center  of  Allegheny  avenue,  then  in  a 
suburban  district  of  the  city,  had  been  macadamized  in  1869 
under  the  authority  of  an  ordinance  of  councils,  and  paid  for 
by  the  property  owners.  It  was  held  that  the  owners  could 
not  be  cliarged  with  the  cost  of  a  new  paving  of  this  strip  with 
asphalt  in  1891,  when  Allegheny  avenue  was  within  the  built- 
up  portions  of  the  city,  with  gas  and  water  pipes,  sewers,  etc, 
in  front  of  defendant's  property. 
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Secondly  ;  the  chiss  of  cases  in  which  macadamizing  has  been 
held  not  to  be  a  street  pavement. 

In  Philadelphia  v.  Baker,  140  Pa.  11,  the  claim  was  for  pav- 
ing with  vitrified  brick,  and  the  afiSdavit  of  defense  averred 
that  the  street  had  been  macadamized  at  the  cost  of  the  prop- 
erty owners,  and  "  said  macadamizing  was  in  the  style  univer- 
sally adopted  for  years  past  in  the  twenty-second  ward  where 
said  property  is  situated."  The  court  below  gave  judgment, 
and  it  was  affirmed  on  the  distinct  ground  that  there  was  "  no 
averment  that  the  city  in  any  way  recognized  the  kind  or  qual- 
ity of  pavement  which  the  defendant  alleges  was  placed  on 
Miller  street.'* 

In  Philadelphia  v.  Dibeler,  147  Pa.  261,  at  the  trial  of  a 
claim  for  paving  Woodlands  avenue,  an  old  county  road,  with 
vitrified  brick  under  an  ordinance  of  councils,  defendant  offered 
to  prove  that  the  city  had  previously  appropriated  a  very  large 
sum  for  the  repair  of  the  street,  under  which  a  contract  for 
macadamizing  had  been  made  and  carried  out,  and  further  to 
show  the  substantial  nature  of  the  work  done  thereunder.  The^ 
court  excluded  this  evidence,  and  was  sustained  on  the  ground 
that  an  appropriation  for  repairs  although  extensive  and  of  a 
reasonably  permanent  chamcter  did  not  amount  to  a  municipal 
recognition  of  the  road  as  a  paved  street. 

Philadelphia  v.  Hill,  166  Pa.  211,  was  another  claim  on  the 
same  street,  Woodlands  avenue,  and  under  the  same  facts  as 
Phila.  V.  Dibeler,  and  was  decided  on  the  authority  of  that  case. 

Leake  v.  Philadelphia,  150  Pa.  643,  is  not  unfrequently  cited 
as  one  of  this  class  of  cases,  but  it  simply  decided  that  the  court 
below  was  right  in  refusing  a  preliminary  injunction.  The  sub- 
ject of  paving  was  learnedly  discussed  by  the  court  below,  but 
this  court  as  is  the  usual  piactice  in  such  cases  refrained  from 
passing  on  the  merits  of  any  of  the  questions  involved  until 
final  hearing.  The  case  has  no  material  bearing  on  the  pres- 
ent inquiry. 

These  are  all  the  cases  upon  the  subject,  and  bringing  them 
thus  together  in  review  shows  that  although  they  have  some- 
times led  to  diverse  conclusions  on  the  vaiying  facts  and  cir- 
cumstances they  are  all  governed  by  one  single  principle,  the 
municipal  recognition  of  a  change  from  an  ordinary  road  to  a 
village  or  city  street.     A  first  pavement  therefore,  in  the  legal 
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sense,  which  exempts  the  abutting  property  owner  from  liabil- 
ity for  any  subsequent  improvement,  may  be  defined  generally 
as  one  that  is  put  down  originally  or  adopted  or  acquiesced  in 
subsequentl3%  by  the  municipal  authority,  for  the  purpose  and 
with  the  intent  of  chanpng  nn  ordu^iy  road  into  a  street.  It 
may  be  of  macadam  or  of  anything  else.  That  is  a  matter  of 
evidence  only.  If  the  purpose  and  intent  be  wanting,  a  mei-e 
surfacing  of  the  road,  however  carefully  or  expensively  done, 
will  not  be  a  paving,  but  if  the  intent  and  purpose  are  present, 
or  to  be  fairly  inferred,  then  there  is  a  paving  whatever  the 
material  may  be. 

It  may  perhaps  be  safely  stated  as  a  corollary  that,  prima 
facie,  macadamizing  is  not  a  street  paving  in  Philadelphia  or 
probably  in  other  large  cities,  while  on  the  other  hand  there 
may  be  a  presumption  the  other  way  in  smaller  cities  or  towns, 
as  indicated  in  Greensburg  v.  Laird,  Harrisburg  v.  Segelbaum, 
and  Boyer  v.  Reading.  Some  illustrations  of  the  legislative  use 
of  the  word  in  relation  to  paving  will  be  found  in  the  opinion 
of  WiLLSON,  J.,  quoted  in  Leake  v.  Phila.,  150  Pa.  643, 649, 650, 
and  in  some  of  the  other  cases  cited,  supra.  But  Philadelphia 
V.  Ehret,  153  Pa.  1,  shows  that  there  is  no  hard. and  fast  rule 
on  the  subject  of  the  kind  of  paving.  It  is  a  question  of  fact 
in  each  case,  and  the  governing  considemtion  is  the  nature  of 
the  municipal  action  with  regai-d  to  it.  When  the  boundaries 
of  the  city  of  Philadelphia  were  made  coterminous  with  the 
county,  by  the  consolidation  act  of  1854,  certain  rural  and  sub- 
urban districts,  with  their  roads,  were  brought  under  the  mu- 
nicipal jurisdiction.  Some  of  these  were  mere  township  roads, 
while  others  were  main  arteries  of  tiuvel  and  ti-ade,  built  up 
closely  for  considemble  distances  so  as  to  be  practically  streets. 
Radiating  from  the  old  city  were  several  principal  thorough- 
fares such  as  Moyamensing  and  Passyunk  i*oads  to  the  south, 
Frankford,  Old  York,  Germantown  and  Ridge  roads  to  the 
north.  These  the  city  might  continue  as  ordinary  though 
important  and  much  traveled  roads,  and  keep  in  repair  as 
such  until  the  proper  time  should  arrive  for  the  change,  or  on 
the  other  hand  might  recognize  or  adopt  as  streets  suflBciently 
well  paved  for  all  the  requirements  of  the  present  or  near 
future.  And  if  the  latter  course  was  adopted  as  to  any  road 
or  any  portion  thereof,  no  matter  how  or  with  what  mateiial  it 
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was  paved,  then  it  became  a  street  as  a  result  of  such  action, 
and  the  future  growth  of  the  city,  and  necessity  of  a  different 
pavement  would  not  change  its  character  or  subject  the  abut- 
ting owners  to  charge  for  new  paving.  The  case  of  Allegheny 
Avenue,  Philadelphia,  v.  Ehret,  163  Pa.  1,  is  an  illustration  of 
this  result. 

The  present  claim  is  for  paving  with  Belgian  blocks  a  part 
of  Ridge  avenue,  one  of  the  main  thoroughfares  above  referred 
to,  leading  northwest  from  the  old  city.  The  aflBdavit  of  de- 
fense sets  forth  that  the  road  was  macadamized  by  the  Ridge 
Turnpike  Company  in  1811,  and  so  maintained  until  it  was 
acquired  by  the  city  in  1873;  and  since  1873  the  city  "has 
maintained  the  said  road  or  turnpike  as  a  public  highway,  and 
has  repeatedly  repaired  and  repaved  the  same  with  macadam.'' 
There  is  nothing  here  to  show  that  Ridge  avenue,  where  appel- 
lant's property  is  situated,  has  ceased  to  be  a  road  and  become 
a  street,  still  less  that  it  has  become  so  by  municipal  action  or 
acquiescence.  The  Ridge  turnpike  by  the  charter  of  1811 
(P.  L.  167)  began  at  Tenth  and  Vine  streets  in  Philadelphia, 
and  extended  to  Perkiomen  bridge  in  Montgomery  county. 
In  fact  it  was  made  to  begin  at  Ninth  and  Vine.  We  might 
assume  from  our  genei-al  knowledge  of  the  localities  that  in 
1890  it  had  certainly  become  a  street  at  Ninth  and  Vine,  and 
almost  certainly  had  not  become  a  sti*eet  at  Perkiomen  bridge. 
But  its  status  as  a  road  or  a  street  at  the  inteimediate  point 
in  Roxborough  does  not  appear,  and  the  affidavit  showing  that 
down  to  1873  it  was  not  a  paved  street,  the  burden  was  on  ap- 
pellant to  show  that  its  chai-acter  in  that  respect  had  changed. 
This  the  affidavit  fails  to  do.  Mere  maintenance  as  a  high- 
way, and  repairs  and  repavings  for  the  purpose  of  such  main- 
tenance, are  all  that  are  averred,  and  these  are  not  sufficient : 
Phila.  V.  Dibeler,  147  Pa.  261. 

Judgment  affirmed. 
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Theodore  R.  Graham,  Appellant,  v.  John  A.  Dempsey. 

Landlord  and  tenantr-Terminaiion  of  lease— Notice. 
A  tenant  cannot  escape  liability  for  the  rent  of  another  term  by  giving 
notice  that  he  is  going  out  at  the  end  of  his  year,  and  then  not  going. 

Argued  March  28,  1895.  Appeal,  No.  126,  Jan.  T.,  1895,  by 
plaintifif,  from  judgment  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T., 
1892,  No.  981,  for  defendant,  on  case  stated.  Before  Ster- 
RETT,  C.  J.,  McCoLLUM,  MiTCHBLL,  Dean  and  Fell,  JJ. 
llevei-sed. 

Case  stated  to  determine  whether  rent  was  due  by  defend- 
ant to  plaintiff  for  premises  1830  North  22d  street,  Pbila- 
delphia. 

The  case  stated  set  forth  the  fifth  clause  of  the  lease  between 
the  parties,  which  was  as  follows : 

"  V.  That  either  party  hereto  may  determine  this  lease  at  the 
end  of  said  term  by  giving  the  other  notice  thereof  in  writing 
at  least  three  months  prior  thereto,  but  in  default  of  such  notice 
this  lease  shall  continue  upon  the  same  terms  and  conditions  as 
are  herein  contained  for  a  further  period  of  one  year,  and  there- 
after from  year  to  year,  unless  or  until  terminated  by  either 
party  hereto,  giving  to  the  other  three  months'  notice,  in  writ- 
ing, for  removal  previous  to  the  expiration  of  the  then  current 
term.  Provided,  however.  That  if  the  lessors  shall  have  given 
three  months'  notice,  in  writing,  previous  to  the  explication  of 
said  term,  or  any  extension  or  renewal  thereof  as  above,  of  an 
intention  to  change  the  terms  and  conditions  of  this  lease,  and 
the  lessee  shall  hold  over  after  such  notice,  he  shall  be  consid- 
ered lessee  under  this  lease,  for  such  further  period,  and  under 
the  terms  and  conditions  mentioned  in  sucii  notice,  and  until 
this  lease  is  terminated  by  notice,  as  hereinbefore  provided." 

The  case  stated  continued  as  follows : 

**  That  on  Feb.  6,  1892,  the  said  defendant  sent  the  following 
notice  to  said  Savidge  &  Smith,  the  agents  of  said  plaintiff,  to 
wit : 

" '  Philadelphia,  Feb.  6, 1892. 
^*  *  Messrs.  Savidge  &  Smith, 
"  *  Dear  Sir :  At  the  expiration  of  my  lease  of  property  1830 
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N.  21st,  Phila.,  I  desire  to  vacate  the  same.    If  the  improve- 
ments now  going  on  prove  satisfactory  I  may  sign  a  new  lease. 

"  *  Youi-s  truly, 

" '  J.  A.  Dempsby.' 

**  That  the  then  current  term  expired  on  the  15th  day  of 
May,  1892. 

'^  That  said  defendant  did  not  vacate  said  premises  at  the 
expimtion  of  his  then  current  term,  but  continued  in  possession 
until  the  15th  day  of  July,  1892,  when  he  vacated  said  premises. 

"  That  said  defendant  paid  his  rent  in  full  to  July  15,  1892. 
That  said  plaintiff  did  not  succeed  in  rerenting  said  premises 
until  Dec.  1,  1892,  and  dui-ing  the  interval  between  July  15, 
and  Dec.  1, 1892,  a  period  of  four  and  one  half  months,  the  said 
premises  remained  vacant,  and  no  rent  was  received  by  said 
plaintiff  therefrom  during  said  period. 

**  That  plaintiff  claims  to  recover  the  sum  of  one  hundred 
and  fifty-four  dollars  and  ninety-one  cents  (#154.91),  with  in- 
terest from  Nov.  1, 1892,  as  follows : 

Rent  of  said  premises  from  July  15,  to  Dec,  1, 
1892,  four  and  one-half  months,  at  $30,00  per 

month $135.00 

Bill  for  repairs  to  washstand  .         .         .  14.50 

Gas  bill  left  unpaid  by  defendant        .         .         .  5.41 

**  If  the  court  be  of  the  opinion  that  the  plaintiff  is  legally 
entitled  to  recover  from  the  defendant  the  rent  of  said  premises 
for  the  said  period  of  four  and  one  half  months,  during  whicli 
terra  said  premises  remained  idle,  then  judgment  to  be  entered 
in  favor  of  plaintiff  for  the  whole  of  said  sum  of  one  hundred 
and  fifty-four  dollars  and  ninety-one  cents  ($154.91),  with  in- 
terest from  Nov.  1,  1892;  if,  however,  the  court  be  not  of  the 
opinion  that  plaintiff  is  entitled  to  recover  the  rent  for  said 
period,  then  judgment  to  be  entered  in  favor  of  said  plaintiff  for 
the  amount  of  said  gas  bill  only,  to  wit,  the  sum  of  five  doUai-s 
and  forty -one  cents  ($5.41),  with  interest  from  Nov.  1,  1892." 

The  court  entered  judgment  for  plaintiff  for  $5.41.  Plain- 
tiff appealed. 

Error  assigned  was  entry  of  judgment  as  above. 
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Joseph  Savidffe,  for  appellant. — The  relation  between  landlord 
and  tenant  is  reciprocal,  so  that  if  the  landlord  is  bound  for  the 
year  the  tenant  must  also  be  bound  for  the  same  period :  Logan 
V.  Herron,  8  S.  &  R.  459;  Phoenixville  Borough  v.  Walters, 
147  Pa.  501. 

When  a  tenant  holds  over  and  continues  in  possession  after 
the  expiration  of  the  term  he  becomes  a  tenant  for  another  year 
under  the  same  terms  and  conditions  as  in  the  original  lease. 
And  the  law  implies  an  agreement  to  continue  the  lease  for 
another  year  upon  the  same  terms  and  conditions ;  and  the  rela- 
tion of  landlord  and  tenant  is  continued  as  it  formerly  existed 
and  subjects  the  tenant  to  all  the  covenants  contained  in  the 
original  lease :  Phillips  v.  Monges,  4  Wharton,  226  ;  Hamphill 
V.  Flynn,  2  Pa.  144 ;  HoUis  v.  Burns,  100  Pa.  206 ;  Laguerenne 
V.  Daugherty,  85  Pa.  45 ;  Clinton  Wire  Cloth  Co.  v.  Gardner, 
99  111.  151 ;  Sugar  Mfg.  Co.  v.  Sayer,  75  Ala.  270  ;  Breuckman 
V.  Twibill,  89  Pa.  58 ;  Auer  v.  Penn,  99  Pa.  370. 

Although  the  defendant  may  have  given  proper  notice  prior 
to  the  termination  of  his  lease  of  his  intention  to  vacate,  if, 
however,  he  remained  in  possession  after  the  expiration  of  the 
term,  he  became  a  tenant  for  another  year,  under  the  terms  and 
conditions  as  set  forth  in  the  original  lease:  McBrier  v.  Mar- 
shall, 126  Pa.  390 ;  Schuyler  v.  Smith,  51  N.  Y.  309;  Conway 
V.  Starkweather,  1  Denio  (N.  Y.),  113 ;  Wirt  v.  Mayor  of  New 
York,  5  Robertson  (N.  Y.),  248 ;  Dark  v.  Castle,  19  How.  29. 

No  argument  was  offered  or  paper-book  filed  for  appellee. 

Opinion  by  Mr.  Justice  Mitchell,  July  18, 1895 : 

A  tenant  cannot  escape  liability  for  the  rent  of  another  term 

by  giving  notice  that  he  is  going  out  at  the  end  of  his  year, 

and  then  not  going.     That  actions  speak  louder  than  words  is 

sound  law  as  well  as  proverbial  wisdom. 

Judgment  reversed  and  judgment  ordered  to  be  entered  for 

plaintiff  for  the  full  amount  of  his  claim  with  interest. 
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Ramon  Martinez  Guillon  et  al.,  Appellants,  v.  Alfred 

Earnshaw. 

CorUrcust— Custom — Evidence. 

Where  terms  are  used  in  a  contract  which  are  known  and  understood 
by  a  particular  class  of  persons  in  a  certain  special  or  peculiar  sense,  evi- 
dence to  that  effect  is  admissible,  for  the  purpose  of  applying  the  instru- 
ment to  its  proper  separate  matter. 

Defendant  agreed  in  writing  to  purchase  from  plaintiffs  all  the  dry  iron 
ore  of  usual  quality  which  plaintiffs  can  collect  from  the  San  Anisette 
mine  during  the  rest  of  the  year,  up  to  ten  thousand  tons  or  thereabouts, 
at  the  price  of  six  shillings  per  ton  of  2240  lbs.,  f.  o.  b.  Cartagena,  guar- 
anteed to  contain  a  yield  of  fifty  per  cent  of  iron  in  the  natural  state,  with 
a  sliding  scale  at  the  rate  of  three  pence  per  unit  additional  for  every  unit 
over  fifty  per  cent,  and  with  a  deduction  of  four  pence  per  unit  for  eveiy 
imit  under  fifty  per  cent.  Plaintiff  offered  to  prove  that  it  was  the  custom 
at  Cartagena  to  fix  a  standard  of  fifty  per  cent  with  a  sliding  scale  to  reg- 
ulate the  price  according  to  the  result  of  the  assay  of  the  cargo  when  dis- 
charged ;  that  when  a  sliding  scale  was  thus  fixed  for  the  rise  or  fall  of 
the  price  of  iron  ore,  the  purchaser  was  obliged  to  receive  the  mineral, 
provided  it  did  not  go  below  forty-five  per  cent  or  forty-six  per  cent. 
Defendant  claimed  that  the  ore  showed  only  forty-eight  and  forty-nine  per 
cent  of  iron.  HM^  that  the  testimony  as  to  the  custom  of  the  trade  at 
Cartagena  was  admissible. 

Contract — Measure  of  damages. 

Where  a  vendor  stands  in  the  attitude  of  complete  performance  on  his 
pait,  and  the  vendee  refuses  to  receive  the  goods,  the  vendor  may  sell  the 
goods  for  the  market  price  at  the  place  of  delivery,  but  in  making  the  sale 
he  is  bound  to  exeixjise  reasonable  and  intelligent  judgment  in  ascertain- 
ing the  market  price  at  that  point. 

In  such  a  case  it  is  immaterial  that  the  vendor  mixes  with  the  goo'ds  an 
inferior  grade  of  goods  to  further  the  sale  of  the  whole.  If  such  mixture 
results  in  a  less  price  than  the  market  price  for  the  goods  sold  to  the 
vendee,  the  vendor  must  account  for  the  market  price  of  the  goods  orig- 
inally sold. 

Argued  March  29,  1895.  Appeal,  No.  9,  Jan.  T.,  1895,  by 
plaintiffs,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  June  T.,  1890, 
No,  416,  refusing  to  set  aside  nonsuit.  Before  Stbrrett,  C.  J., 
Williams,  MoCollum,  Mitchell,  and  Dean,  J  J.    Reversed. 

Assumpsit  to  recover  damages  for  breach  of  contract. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
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Depositions  of  several  witnesses  taken  in  Cartagena,  Spain, 
were  offered  in  evidence,  to  prove  the  trade  custom  referred  to 
in  the  opinion  of  the  Supreme  Court.  This  evidence  was  ob- 
jected to  by  defendant,  and  excluded  by  the  court.  [1-8] 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off.    Plaintiffs  appealed. 

Errors  assigned  were  (1-8)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (9)  refusal  to  take  off  nonsuit. 

Alex.  Simpson^  Jr.^  Isaac  S.  Sharp  with  him,  for  appellants. 
— The  evidence  of  custom  was  admissible :  Benjamin  on  Sales 
(Bennett's  ed.)i  565;  1  Pai'sons  on  Contracts,  5th  ed.  p.  576; 
Hey  worth  v.  Hutchinson,  L.  R.  2  Q.  B.  447 ;  Myers  v.  Sari,  3  L. 
R.  (Q.  B.)  15  ;  Clarke's  Browne  on  Usages  &  Customs,  sec.  85 ; 
Lawson  on  Usages  and  Customs,  167  ;  Stultz  v.  Dickey,  5  Binn. 
287 ;  McMastei-s  v.  Penn.  R.  R.,  69  Pa.  374;  Citizens'  Ins.  Co. 
v.  McLaughlin,  53  Pa.  485 ;  Brown  v.  R.  R.,  83  Pa.  316  ;  Fore- 
paugh  V.  R.  R.,  128  Pa.  219;  Baum  v.  Birchall,  150  Pa.  164; 
Waverly  Bank  v.  Hall,  150  Pa.  466 ;  Scott  v.  Wells,  6  W.  & 
S.  357 ;  Winslow  v.  Leonard,  24  Pa.  14 ;  Andrews  v.  Weaver, 
4  Mont.  Co.  110;  Macomber  v.  Parker,  13  Pick.  175;  3  Ben- 
jamin on  Sales,  sec.  357. 

Where  the  vendor  stands  in  the  attitude  of  complete  per- 
formance on  his  part,  he  is  entitled  to  the  contract  price  as  his 
measure  of  damage ;  but  on  an  executory  contract  for  the  sale  of 
goods  not  specific,  the  measure  of  damages  for  a  refusal  to  re- 
ceive them,  is  tlie  difference  between  the  contract  price  and  the 
market  price  on  the  day  appointed  for  delivery :  Unexcelled 
Fire  Works  Co.  v.  Polites,  130  Pa.  537;  3  Benjamin  on  Sales, 
sec.  1011. 

George  Tucker  Bispham^  for  appellee. — The  contract  was  a 
warranty,  and  the  purchaser  could  reject  if  he  pleased.  It  gave 
him,  however,  an  option  to  take  at  a  reduction  for  the  inferiority 
in  quality:  Co.  Lit.  sec.  697;  Depuy  v.  Arnold,  1  W.  N.  C. 
157 ;  Isaacs  v.  Maris,  1  W.  N.  C.  268 ;  Martinez  v.  Earnshaw, 
143  Pa.  479;  Simond  v.  Bradden,  2  C.  B.  N.  S.  336. 

The  custom  was  not  admissible :  Blackitt  v.  Royal  Exchange 
Assui-ance  Co.,  2  C.  &  J.  249;  Browne  on  Usages,  sec.  105; 
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Bai-nard  v.  Kellogg,  10  Wall.  383 ;  Cox  v.  Heisley,  19  Pa.  243 ; 
Wetheiill  v.  Neilson,  20  Pa.  448 ;  Stoddard  v.  Emeiy,  128  Pa. 
486. 

The  plaintiffs  endeavored  to  prove  the  amount  of  loss  which 
tliey  had  sustained.  To  do  this  they  put  in  evidence  the  price 
brought  by  the  ore  when  sold  in  Germany.  It  appeared  that 
the  ore  had  been  shipped  from  Cai-tagena  to  Germany  after 
having  been  mixed  with  ore  of  inferior  quality,  and  the  whole 
sold  en  masse.  The  price  of  the  mass  thus  constituted  was 
claimed  to  be  the  proper  test  by  which  to  measure  the  differ- 
ence between  the  contract  price  and  the  market  price,  and  thus 
fix  the  measure  of  damages.  It  is  perfectly  plain  tiiat  the 
sellei-s,  by  their  conduct  in  mixing  inferior  ore  with  that  which 
was  the  subject  of  the  bargain,  effectually  disqualified  them- 
selves from  getting  a  price  for  the  mixture  which  would  enable 
them  to  fix  any  standard  by  which  the  measure  of  damage  was 
to  be  ascertained. 

Opinion  by  Mr.  Justice  Dean,  July  18, 1895: 

The  plaintiffs  sued  to  recover  the  sum  of  $3,750,  with  in- 
terest from  Jan.  1,  1888,  damages  which  they  claimed  to  have 
suffered,  by  reason  of  defendant's  breach  of  a  written  contract 
for  sale  by  them  to  him  of  iron  ore. 

The  plaintiffs  are  dealers  in  and  shippers  of  ore  in  Cartagena, 
Spain  ;  the  defendant  is  a  resident  of  Philadelphia,  and  in  this 
particular  transaction  acted  b}''  his  agents,  Allan,  Wrenn  & 
Company,  of  London.  Through  these  agents,  on  March  28, 
1887,  the  contract  sued  on  was  made.  It  stipulates :  1.  That 
defendant  will  purchase  all  the  dry  iron  ore  of  usual  quality 
which  plaintiffs  can  collect  from  the  San  Anisetto  mine  during 
the  rest  of  the  year,  up  to  ten  thousand  tons  or  thereabouts,  at 
the  price  of  six  shillings  per  ton  of  2240  lbs.,  f.  o.  b.  Cailiagena, 
guai*anteed  to  contain  a  yield  of  fifty  per  cent  of  iron  in  the 
natural  state,  with  a  sliding  scale  at  the  rate  of  three  pence 
per  unit  additional  for  eveiy  unit  over  fifty  per  cent,  and  with 
a  deduction  of  four  pence  per  unit  for  every  unit  under  fifty 
per  cent.  Final  settlement  to  be  made  on  output,  weights  and 
assays  found  at  port  of  discharge. 

2.  Plaintiffs  to  advise  the  agents  of  defendant  from  time  to 
Vol.  clxjx — 30 
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tinoe  of  the  quantity  ready  for  shipment,  and  the  agents  to  chau-« 
ter  vessels  for  canying  accordingly. 

8.  Plaintiffs  engage  to  load  at  rate  of  two  hundred  and  fifty 
tons  per  day,  weather  permitting,  Sundays  and  holidays  ex- 
cepted, and  to  be  paid  five  pence  per  ton  for  loading ;  dispatch 
money  earned  in  loac^ing  to  be  equally  divided;  plaintiffs  to 
pay  demun-age  charges  at  port  of  loading. 

5.  On  arrival  at  port  of  discharge,  cargo  to  be  sampled  and 
assayed  by  chemist  of  repute,  whose  decision  is  to  be  final; 
costs  of  assay  to  be  equally  divided  between  the  parties. 

The  4th,  6th  and  7th  stipulations  aie  not  material  to  this 
dispute. 

The  pLiintiffs,  within  the  time  specified  in  the  contract,  had 
ready  for  shipment  at  Cartagena  the  10,000  tons  of  ore,  and 
made  repeated  requests  on  defendant  to  provide  vessels  for 
shipment;  this  he  did  not  do,  assigning  as  an  excuse  that  it 
was  impossible  to  obtain  them  ;  then,  under  date  of  January  16, 
1888,  after  the  year  had  expired,  plaintiffs,  stating  their  dis> 
appointment  at  nonarrival  of  vessels,  put  this  pointed  inter- 
rogatory to  defendant's  agent : — "  Kindly  tell  us  by  return  post, 
whether  you  are  going  to  charter  for  our  contract  or  not ;  we 
cannot  wait  any  longer."  To  this,  the  agents  reply  five  days 
afterwards,  that  they  are  doing  their  best  to  secure  vessels  but 
*'  If  you  have  any  outlet  for  the  mineral,  we  should  be  perfectly 
willing  for  you  to  sell  it"  There  was  other  evidence,  showing  a 
readiness  and  willingness  on  part  of  plaintiffs  to  perform,  and 
failure  of  defendant  to  fulfill  his  part  of  the  contract,  in  furnish- 
ing vessels  for  shipment  of  the  ore.  Defendant  having  refused 
to  pay  damages,  plaintiffs  brought  suit 

lu  answer  to  the  alleged  breach  of  contract,  defendant,  in 
his  affidavit,  averred,  that  he  made  the  contract  on  represen- 
tations  of  plaintiff,  as  to  the  qualityof  the  ore,  samples  of  which 
had  analyzed  over  53  and  59  per  cent  of  iron,  and  .025  per  cent 
of  phosphorus ;  further,  that  shipments  of  two  cargoes  had  been 
made  on  the  strength  of  these  representations,  but  before  the 
arrival  of  the  vessels,  and  in  reliance  on  the  samples,  he  had 
entered  into  the  contract;  but  afterwards,  when  the  cargoes 
arrived  and  the  ore  was  analyzed,  it  showed  only  48  and  49  per 
cent  of  iron,  and  .038  per  cent  of  phosphorus ;  that,  immediately 
on  discovering  these  facts,  he  repudiated  the  contract.      He 
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therefore  avers,  on  belief,  that  plaintiffs  were  not  ready  and 
willing  to  deliver  the  kind  of  ore  stipulated  for  in  the  contract. 

On  a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense,  the  court  below  made  the  rule  absolute,  and  defendant 
appealed  to  this  court.  The  case  is  repoi*ted  in  143  Pa.  479. 
We  reversed  the  judgment,  for  the  reason,  that  taking  the  affida- 
vit as  absolute  verity,  that  the  contmct  had  been  entered  into  on 
representation  of  the  quality  of  the  ore,  and  the  guamnty  made 
to  sustain  the  representation,  the  case  was  not  one  to  be  deter- 
mined by  a  mere  inspection  oE  the  pleadings,  but  should  have 
gone  to  trial ;  and  it  was  distinctly  said  iu  the  opinion,  after 
stating  the  averments  of  the  affidavit,  that  we  did  not  under- 
take to  determine  there  was  a  breach  of  the  guamnty  which 
would  relieve  defendant  from  payment,  and  this  language  is 
used :  **  Possibly  the  variation  from  the  percentage  of  metallic 
iron  required  by  the  contract,  may  be  so  slight  as  that  the  ore 
delivered  may  be  a  substantial  compliance  with  the  contract,  or 
a  compliance  which  the  law,  when  better  informed  by  testimony, 
may  regard  as  adequate.*'  The  opinion,  when  fairly  considered, 
only  shows  that  on  the  record  as  it  then  stood  we  would  neither 
give  a  binding  interpretation  of  the  agreement,  nor  attempt  to 
adjudicate  the  rights  of  the  parties ;  that  we  could  only  intel- 
ligently do  so,  after  trial  of  the  issue  in  the  court  below,  on  the 
evidence. 

The  case  went  back,  and  came  on  for  trial.  The  plaintiffs 
then  offerad  testimony  by  depositions  to  prove  a  custom  of  the 
iron  ore  trade  at  Cartagena,  so  that  the  court  and  jury  might 
have  a  clear  undei'standing  of  the  intent  of  the  parties  by  the 
fii-st,  or  guaranty  stipulation  of  the  agreement.  The  natui*e 
of  the  testimony  offered  is  shown  by  this  answer  of  Antonio 
Conesa,  which  is  responsive  to  an  interrogatory  of  plaintiff : 

'^  I  was  a  mineral  merchant.  In  consequence  of  my  being  in 
the  business,  I  am  aware  of  the  customs  of  the  iron  ore  trade  in 
this  district  (Cartagena).  I  have  had  experience  from  the 
year  1884.  The  custom  has  always  been  to  fix  a  standard  of 
60  per  cent,  with  a  sliding  scale  to  regulate  the  price  accoi'ding 
to  the  result  of  the  assay  of  the  cargo  when  discharged.  From 
the  moment  that  a  sliding  scale  is  fixed  for  the  rise  or  fall  of 
the  price  of  iron,  the  purchaser  is  obliged  to  receive  the  mineml, 
always  provided  that  it  does  not  go  below  45  per  cent  or  46 
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per  cent,  and  we  have  liquidation  in  which  the  mineral  has 
resulted  with  46  per  cent  of  iron,  for  which  we  have  been  paid 
without  objection."  And  further  on,  he  says : — "  Iron  ore  not 
being  a  manufactured  article,  it  has  to  be  taken  as  it  comes  from 
the  mines,  and  the  contents  in  the  natural  state  vary  according 
to  the  moisture  which  it  may  contain  at  the  time  of  sampling. 
For  this  reason,  it  is  impossible  to  give  an  absolute  guaranty,  so 
it  is,  and  always  has  been,  the  custom  to  adopt  a  sliding  scale." 

This  and  much  other  evidence,  bearing  on  the  guaranty  clause 
of  the  contract,  aiding  in  the  intei-pretation  of  its  terms,  which, 
of  themselves,  are  capable  of  divei-se  interpretations,  was  oflEered, 
which,  on  objection  by  defendant,  was  excluded. 

The  coui't  below,  being  of  the  opinion  that  defendant  had 
until  the  last  day  of  1888  to  accept  the  ore  on  the  wliarf  at 
Cartagena,  and  as  plaintiiBTs  had  not  shown  that  the  ore  at  that 
time  was  up  to  the  standard  of  the  guaranty,  50  per  cent  or 
over ;  and,  at  all  events,  as  plaintiffs  had,  after  that  time,  mixed 
the  ores  and  sold  them  in  Germany  without  notice  to  defendant, 
there  could  be  no  recovery,  entered  a  compulsory  nonsuit 
From  this  judgment  we  have  this  appeal  by  plaintiffs,  who  assign 
for  error  the  rejection  of  the  evidence  as  to  the  trade  custom, 
and  the  construction  of  the  guaranty  clause  of  the  agreement. 

There  is  no  cast  iron  rule  to  be  applied  in  the  ascertainment  of 
the  intent  of  the  parties  as  to  the  words  used  by  them  in  the 
first  clause  of  the  agreement.  It  might  be  held  to  mean  a  guar- 
anty of  fifty  per  cent,  with  an  option  to  reject,  if  under  that 
analysis ;  but  such  construction,  in  view  of  the  whole  agreement, 
is  an  improper  one.  It  seems  to  us,  if  believed,  the  evidence 
offered  and  rejected,  of  the  custom  of  the  trade,  in  what  sense 
the  words  are  used  by  sellers  and  purchasers  of  iron  ore,  is  con- 
clusive as  to  the  construction  to  be  put  upon  them;  every 
word  of  this  clause  is  in  harmony  with  this  trade  construction. 

It  will  be  noticed,  this  ore  was  to  be  mined  in  Spain,  and 
delivered  on  board  at  Cartagena ;  even  eighty  per  cent  of  the 
invoice  then  became  due  and  payable.  Therefore,  the  place 
the  contract  was  to  be  performed,  was  Spain,  and  the  law,  and 
the  trade  custom  which  the  law  recognizes,  would  be  those  of 
Spain,  and  would  control  the  contract.  As  is  said  in  Pbcenix 
Iron  Company  v.  Samuel,  13  W.  N.  C.  50:  "Presumably,  they 
understood  the  contract  as  it  is  understood  at  the  place  where 
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made,  and  where  the  vendoi-s  were  to  perform  their  part  of  the 
agreement."  And  Starkie  on  Evidence,  8th  edition,  701,  as 
to  the  admissibility  of  evidence  to  establish  custom,  lays  down 
this  rule:  "Where  terms  are  used  which  are  known  and  under- 
stood by  a  particular  class  of  persons,  in  a  certain  special  or 
peculiar  sense,  evidence  to  that  efifect  is  admissible,  for  the  pur- 
pose of  applying  the  insti'ument  to  its  proper  subject-matter ; 
and  the  cases  seem  to  fall  within  the  same  consideration,  as 
if  the  parties,  in  framing  their  contract,  had  made  use  of  a 
foreign  language,  which  courts  are  not  bound  to  understand." 
ThLs  rule  was  adopted  by  this  court  in  Carey  v.  Bright,  58  Pa. 
70,  where  it  was  held  that  evidence  of  the  trade  meaning  of  the 
word  "  colliery  "  was  admissible. 

The  word  "  guaranteed  "  in  this  contmct,  is  manifestly  used 
for  warranted.  The  vendors  warranted  the  ore  to  be  of  an 
average  purity  of  fifty  per  cent;  it  was  not  in  human  power  to 
liave  each  and  eveiy  ton  in  its  natural  state  up  to  this  standard ; 
there  cannot  be  an  unvaiying  assay  of  a  crude  mineral ;  while 
this  last  fact  appeai-s  in  the  rejected  testimony,  it  is  also  an 
obvious  inference  from  the  terms  of  the  conti-act.  Every  niin- 
eral  varies  as  to  purity  with  the  character  of  its  location  in  the 
natuml  bed ;  whether,  when  mined,  it  will  absorb  much  or  little 
moisture,  depends  on  the  character  of  the  impurities  insepara- 
ble from  it,  the  humidity  of  the  atmosphere,  and  the  length  of 
time  exposed.  While  the  variation  may  not  be  g^eat,  there 
will  be  some  change  incident  to  mining  and  shipment.  It  is  a 
fair  presumption  in  the  absence  of  proof,  that  both  parties  knew 
this,  because  it  is  only  presuming  they  had  ordinary  knowledge 
of  the  subject  of  the  contract.  Knowing  this  fact,  that  the  ore 
would  not  be  in  the  same  condition  when  assayed  at  port  of 
discharge,  as  when  mined  at  the  point  of  shipment,  how  did 
they  provide  that  the  seller  should  get  six  shillings  for  every 
ton  of  ore  up  to  a  fixed  standard,  and  the  buyer  should  not  pay 
more  than  it  was  woith,  because  below  the  standard?  By  a 
sliding  scale,  which  provided  the  vendor  should  pay  three 
pence  per  unit  when  above  fifty  per  cent,  and  have  a  deduc- 
tion of  four  pence  per  unit  when  it  fell  below.  The  richer  the 
ore,  the  less  the  compai-ative  cost  of  smelting ;  the  poorer,  the 
greater,  and  increasing  much  more  rapidlj'  in  cost  than  it  les- 
sened in  purity ;  for  that  reason,  the  deduction,  when  it  fell 
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below  the  standard,  was  greater  than  the  increase  when  it  rose 
above  it;  and  it  may  be  conceded,  too,  that  even  this  sliding 
scale  is  to  have  a  reasonable  interpretation ;  ore  that  did  not 
come  up  to  the  standard,  was  not  to  fall  many  units  below  it; 
for  if  it  did,  the  ore  was  pitictically  worthless  for  shipment ;  the 
cost  of  getting  a  ton  of  .iron  out  of  four  tons  of  ore,  yielding 
in  the  furnace  twentj'-five  per  cent,  compared  with  the  cost 
of  a  ton  of  iron  out  of  two  tons  of  ore,  is  so  much  greater,  that 
evidently  the  parties  intended  the  purity  of  the  leaner  ore  should 
approach  closely  the  standard. 

Here  again  comes  in  the  evidence  as  to  the  trade  custom — 
that  ore  within  four  or  five  units  of  the  standard,  is  alone  mer- 
chantable. 

In  view  of  the  evidence  offered,  we  think  the  parties  framed 
this  contract  to  provide  for  the  very  contigency  now  complained 
of,  a  slight  falling  below  the  standard.  And  even  if  the  ore 
only  reached  the  same  standard  as  that  purchased  befoi*e  the 
contract  was  made,  48  and  49  per  cent  of  iron,  plaintiffs  fulfilled 
their  contract  when  they  placed  it  on  the  ore  wharf,  and  noti- 
fied* defendant  it  was  ready  for  delivery  f.  o.  b.  for  shipment. 

Nor  was  it  a  breach  of  contract  on  part  of  plaintiffs,  to  sell 
the  ore  at  the  best  price  obtainable  when  defendant  had  not 
taken  away  a  pound  oE  it  for  a  month  after  the  time  stipulated 
in  the  contract.  Through  his  agents'  letter  of  Jan.  21, 1888, 
to  plaintiffs,  he  says:  "If  you  have  any  outlet  for  the  mineral, 
we  should  be  perfectly  willing  for  you  to  sell  it."  To  this,  on 
Jan.  80th,  plaintiffs  reply :  "  We  beg  to  thank  you  for  your 
suggestion  to  sell  the  ore  elsewhere,  but  really,  as  we  have  col- 
lected this  special  class  of  ore  for  Mr.  Earnshaw,  we  should  like 
him  to  receive  it,  and  if  he  cannot  ship  the  ore  just  now,  he 
should  authorize  us  to  draw  against  these  stocks.  .  .  .  We  think 
this  much  better  than  to  be  obliged  to  sell  the  ore  elsewhere, 
perhaps  at  a  great  loss."  But  defendant  neither  took  the  ore, 
nor  authorized  plaintiffs  to  draw  for  any  part  of  the  price. 
Certainly,  he  has  no  right  to  complain  that  plaintiffs,  months 
afterwards,  sold  it  in  Germany.  Nor  did  he  so  complain  at 
the  trial  below;  his  eminent  counsel,  Mr.  McMui-trie,  deceased, 
made  this  statement  to  the  court:  "I  admit  the  plaintiffs  had 
the  quantity  of  ore,  but  not  the  quality  of  ore.  I  admit  tiie 
plaintiffs  took  the  ore  to  Germany  and  sold  it  in  the  way  of 
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which  we  cannot  complain,  but  the  only  question  is,  as  to 
whether  they  fairly  dealt  with  the  ore,  so  as  to  make  that  sale 
a  standard  of  price." 

It  will  be  noticed,  from  the  contract,  plaintiflfs  were  to  de- 
liver the  ore  to  defendant,  not  on  the  wharf,  but  f.  o.  b.  on  board 
at  Cartagena,  from  time  to  time,  defendant  to  furnish  vessels 
on  advices  of  quantity  ready  for  shipment.  The  breach  of 
contract  of  defendant,  was  in  the  neglect  to  furnish  the  vessels 
to  receive  the  ore ;  it  was  not  his  ore,  and  was  not  to  be  in  his 
possession,  until  loaded.  It  follows,  then,  it  was  at  the  risk  and 
charge  of  plaintiffs,  while  at  the  wharf ;  as  long  as  it  was  in 
their  possession,  their  damages  could  not  be  the  contract  deliv- 
ery price,  unless  the  ore  became  absolutely  valueless  because  of 
his  failure  to  take  it,  and  this  last  is  not  pretended.  Then,  the 
plaintiffs  having  been  ready  and  willing  to  deliver  at  the  time 
appointed  in  the  contract,  of  which  defendant  had  full  notice, 
and  the  ore  still  belonging  to  plaintiffs,  they  were  bound  to  get 
the  market  price  at  the  time  and  place  appointed  for  delivery. 
It  is  said  in  Fire  Works  Co.  v.  Polites,  130  Pa.  537,  adopt- 
ing a  well  established  rule,  as  shown  by  the  text-books  and 
cases  there  cited :  "  The  present  tendency  of  the  American 
cases,  is  to  the  doctrine,  that  where  the  vendor  stands  in  the 
attitude  of  complete  performance  on  his  part,  he  is  entitled  to 
the  contract  price  as  the  measure  of  damages ;  but  on  an  execu- 
tory conti-act,  for  the  sale  of  goods  not  specific,  the  measure  of 
damages  for  refusal  to  receive  them,  is  the  difference  between 
the  contract  price  and  the  market  price  on  the  day  appointed 
for  delivery." 

The  measure  of  damage  was  the  actual  loss,  and  they  lost  the 
difference  between  what  defendant  had  contracted  to  pay  for 
the  ore,  and  the  market  price  at  Cai-tagena,  when  they  discov- 
ered, definitely,  he  would  not  receive  it.  They  had  a  right  to 
sell  it  at  Cartagena,  not  for  any  price,  but  for  the  market  price, 
to  German  or  any  other  buyers.  In  making  the  sale,  they  were 
bound  to  exercise  reasonable  and  intelligent  judgment  in  ascer- 
taining the  market  price  at  that  point.  It  is  not  important 
that  they  mixed  one  fourth  or  fifth  of  inferior  ore  to  further  a 
sale  of  the  whole,  unless  such  mixture  resulted  in  a  less  price 
than  the  market  price  for  this  Anisette  ore ;  if  it  did,  that  does 
not  bar  their  right,  it  only  compels  them  to  account  for  the 
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market  price  of  the  Anisette  ore.  If  the  price  they  got  for  the 
mixture  was  less  than  they  could  have  got  for  the  Aiiisetto,  the 
price  of  the  mixture  does  not  determine  their  damages,  but  the 
market  price  of  the  Anise tto  deducted  from  the  contmct  price. 
This  market  price,  plaintiffs  claim,  from  the  testimony,  was 
only  4s.  6d.  per  ton,  instead  of  the  6s.  contract  price.  That  is  a 
matter  of  evidence  for  the  consideration  of  a  jury.  We  only 
say,  plaintiffs  were  not  bound  to  pay  wharfage,  and  refi'ain  from 
making  a  sale  of  their  own  ore,  after  defendant  had  broken  his 
contract. 

We  conclude :  1.  That  it  was  error  to  reject  the  evidence  of 
the  trade  custom  at  the  place  the  contract  was  to  be  performed. 
2.  That  the  true  measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  price  of  the  ore  at  the  point 
of  delivery  at  the  date  it  was  sold. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 


169'  473| 

iiSSis?'  Andrew  Portner,  James  Marion  and  Philip  Montis,  Trus- 
tees of  Local  Union,  No.  100  of  The  Cigarmakers' 
International  Union  of  America,  Appellants,  v.  John 
S.  Kirschner,  D.  J.  Gallagher  and  P.  J.  McGuire. 

Principal  and  aurely^lllegal  contract— Embezzlemeni— Compounding 
felony. 

An  embezzler  is  under  a  legal  and  moral  obligation  to  repay  the  person 
whose  money  he  has  wix>ngfully  appropriated  to  his  own  use,  and  it  is, 
therefore,  not  against  public  policy  nor  unlawful  for  him  to  give  security 
for  its  return  at  a  future  day. 

The  sureties  on  a  bond  given  to  secure  the  return  of  money  embezzled 
by  the  principal  in  the  bond,  cannot  allege  that  the  bond  was  given  for  an 
illegal  consideration  where  thero  is  no  evidence  that  criminal  proceedings 
had  been  stifled,  or  that  fi*aud  or  coercion  had  been  practiced  upon  the 
principal  and  his  sureties. 

In  an  action  upon  such  a  bond  it  is  not  enough  that  the  affidavit  of  de- 
fense alleges  that  the  debt  secured  by  the  bond  was  for  money  embezzled ; 
that  the  creditor  accepted  the  bond  in  lieu  of  the  money  embezzled; 
and  that  the  acceptance  of  the  bond  worked  the  I'elease  of  tlie  debtor 
••from  all  liability  to  prosecntion  for  said  crime  of  embezzlement.**  It 
must  go  further  and  allege  the  employment  of  criminal  proceedings,  or 
the  threat  to  resort  to  them,  as  a  means  of  coercion  to  compel  the  execu* 
tion  of  the  bond. 
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Argued,  April  1, 1895.  Appeal,  No.  158,  Jan.  T.,  1895,  by 
plain tiflfs,  from  order  of  C.  P.  No.  3,  Phila.  Co.,  June  T.,  1894, 
No.  919,  discharging  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  Before  Stebbett,  G.  J.,  Gbebn,  Wil- 
liams, Mitchell  and  Dean,  JJ.    Reversed. 

Assumpsit  upon  a  bond* 

The  affidavit  of  defense  of  D.  J.  Gallagher,  one  of  the  sure- 
ties, was  as  follows : 

*'*'  Affiant  admits  the  execution  by  him  of  the  bond  on  which 
suit  is  brought,  on  Feb.  19,  1891,  and  in  which  he,  with  P.  J. 
Maguire,  guaninteed  the  payment  by  one  John  S.  Kii-schner,  to 
the  obligees  therein  named,  of  the  sum  of  nine  hundred  and 
seventy-seven  dollai*s  and  eighty-five  cents  in  three  years  and 
four  months  from  the  date  hereof,  in  monthly  payments  of  not 
less  than  twenty-five  dollai*s  each  and  every  month,  but  avers  by 
way  of  defense,  that  after  the  execution  of  said  bond  the  con- 
dition and  terms  thereof  were  altered  and  changed  by  the 
obligees  receiving  and  accepting  from  some  person  other  than 
the  obligors,  or  any  of  them,  the  sum  of  two  hundred  doUai-s  on 
account  thereof  in  one  cash  payment,  and  by  not  enforcing  the 
obligation  of  the  said  John  S.  Kirechner  to  make  monthly  pay- 
ments of  twenty-five  dollars  each  on  account  of  the  principal 
of  said  bond,  as  therein  provided. 

*^  Affiant  is  advised  and  believes,  and  so  suggests  to  tho 
court,  that  the  above  stated  facts  constitute  such  an  alteration 
of  the  terms  and  conditions  of  said  bond,  after  the  delivery 
thereof,  as  relieves  affiant  of  liability  thereunder. 

"  Affiant  further  avers  that  the  execution  by  him  of  said 
bond  was  entirely  without  consideration  of  any  character  to 
him,  and  that  the  onlj^  consideration  to  John  S.  Kii-schner,  the 
principal  therein,  was  a  consideration  invalid  in  law  in  that  it 
was  given  by  him  and  accepted  by  the  obligees  for  the  pui'pose 
of  compounding  and  settling  a  charge  of  embezzlement  com- 
mitted by  said  Eirschner  while  acting  as  financial  secretary 
of  Local  Union  No.  100  of  the  Cigarmakers'  International 
Union  of  America,  and  after  the  execution  thereof  the  said 
obligees  in  consideiution  thereof  released  the  said  Kirschner 
from  all  liability  to  prosecution  for  said  crime  of  embezzlement. 

**  Affiant  further  avers  by  way  of  defense  to  said  action  that 
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the  said  plaintiffs  herein  named,  viz.,  Andi*ew  Portner,  James 
Marion  and  Philip  Montis,  are  not  in  fact  trustees  of  Local 
Union  No.  100  of  Cigarmakers'  International  Union  of  Amer- 
ica, and  have  no  authority  to  act  for  said  Local  Union  in  bring- 
ing this  suit,  and  have  no  interest  whatever  in  said  bond  and 
would  have  no  authority  to  receipt  in  payment  therefor,  or  to 
satisfy  a  judgment  obtained  therein  in  this  case,  and  the  state- 
ment of  claim  is  not  signed  or  sworn  to  by  them,  or  any  of 
tliem ;  the  said  Union  is  an  unincorporated  society,  governed 
by  oflBcew  other  than  the  plaintiffs  herein  named,  and  afSant 
is  advised,  believes  and  hence  suggests  to  the  court  that  the 
said  plaintiffs,  having  been  lemoved  from  or  succeeded  in  their 
offices  as  trustees  of  such  Union,  cannot  maintain  this  suit,  in 
their  names,  and  that  affiant  cannot  lawfully  be  called  upon  to 
defend  an  action  brought  on  said  bond,  unless  the  same  be 
brought  by  one  having  a  property  interest  therein  duly  appear- 
ing of  record  in  the  suit." 

The  court  discharged  a  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defense.     Plaintiffs  appealed. 

Urror  assiffned  was  above  order. 

William  Q-orman^  John  H,  Campbell  with  him,  for  appellants, 
cited :  Phila.  v.  Reeves,  48  Pa.  472 ;  Cope  v.  Smith,  8  S.  &  R. 
110;  Campbell  v.  Sherman,  151  Pa.  70;  United  States  v. 
Simpson,  3  Penrose  &  Watt,  437 ;  Farmei*s  Bank  v.  Braden, 
145  Pa.  473 ;  Johnston  v.  Pattei-son,  114  Pa.  398 ;  Rothermal 
V.  Hughes,  134  Pa.  510;  Geier  v.  Shade,  109  Pa.  180;  Stein- 
backer  V.  Wilson,  1  Leg.  Gaz.  76 ;  Bredin's  App.,  92  Pa.  241 ; 
Etting  V.  Bank,  U.  S.  11  Wheat.  59 ;  Long  v.  Laufman,  2 
Rawle,  154  ;  Magill  v.  Magill,  24  Pitts.  L.  J.  231. 

Frederick  J.  Lambert^  for  appellees,  cited :  Pearce  v.  Wilson, 
111  Pa.  14 ;  Ormerod  v.  Dearman,  100  Pa.  661 ;  Riddle  v. 
Hall,  99  Pa.  116 ;  Swope  v.  Ins.  Co.,  93  Pa.  251 ;  Geier  v. 
Shade,  109  Pa.  180  ;  Rothermal  v.  Hughes,  184  Pa.  510  ;  Bunt- 
ing V.  R.  R.,  81  Pa.  254. 

Opinion  by  Mk.  Justice  Williams,  July  18, 1895 : 

The  facts  of  this  case  are  clearly  presented  by  the  statement 
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and  the  affidavit  of  defense.  It  appears  that  Eirschner  was  at 
one  time  financial  secretaiy  of  Local  Union  No.  100  of  the  Cigar 
Makers'  -International  Union.  He  failed  to  pay  over  all  the 
money  that  came  into  his  hands  as  such  officer,  and  on  the 
nineteenth  day  of  Februarj%  1891,  gave  the  bond  in  suit  for 
the  amount  of  his  indebtedness.  The  other  defendants  signed 
the  bond  as  sureties  for  him.  The  condition  of  the  bond  was 
for  the  payment  by  Kirschner  of  the  amount  of  his  indebted- 
ness to  Local  Union  No.  100  within  thi-ee  yeais  and  four  months 
from  its  date  at  the  rate  of  twenty-five  dollai*s  per  month. 

On  the  following  day  two  hundred  doUara  were  paid  upon 
the  bond.  This  action  is  brought  for  the  recovery  of  the 
remainder.  The  affidavit  of  defense  set  up  three  reasons  for 
resisting  a  recovery  by  the  sureties.  Fii-st,  that  the  payment 
of  two  hundred  dollars  upon  the  bond  the  day  after  it  was 
given  and  before  it  became  due  worked  such  a  change  in  the 
terms  of  the  obligation  as  ought  in  equity  to  relieve  the  sure- 
ties. Second,  that  the  plaintiffs  who  have  sued  as  trustees  for 
Local  Union  No.  100  are  not  now  in  office,  although  they  were 
when  the  bond  was  taken.  Third,  that  the  bond  was  given  in 
settlement  for  an  embezzlement  by  Kirschner  and  is  therefore 
invalid.  As  the  first  and  second  of  these  ai-e  obviously  with- 
out merit,  we  assume  that  the  learned  judge  of  the  court  below 
rested  his  ruling  upon  the  third,  and  regarded  it  as  setting 
forth  a  good  and  sufficient  ground  for  a  defense  by  the  sureties 
of  Kirschner.  Our  question  therefore  is  over  the  sufficiency  of 
the  affidavit  of  defense  in  so  far  as  this  averment  is  concerned. 
The  averment  is  that  the  bond  was  '^invalid  in  law  in  that  it 
was  given  by  Kii-schner  and  accepted  by  the  obligors  for  the 
purpose  of  compounding  and  settling  a  charge  of  embezzlement 
....  and  after  the  execution  thereof  the  said  obligors  in 
consideration  thereof  released  the  said  Kii-schner  from  all  lia- 
bility to  prosecution  for  said  crime  of  embezzlement."  There 
is  here  no  allegation  that  a  criminal  prosecution  was  ever  begun 
or  threatened,  or  that  the  execution  of  the  bond  was  asked  as 
the  price  of  releasing  Kirschner  from  liability,  criminally,  for 
his  embezzlement.  What  is  set  out  is  that  the  bond  was  given 
for  the  purpose  of  "  settling  a  charge  of  embezzlement,"  and 
that  after  its  execution  and  delivery  "  the  said  obligees  in  con- 
sideration thereof  released  the  said  Kirschner  from  all  liability 
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to  prosecntion  for  said  crime  of  embezzlement.*'  Is  this  a 
statement  of  a  fact,  or  of  the  inference  of  the  affiant  from  the 
acceptance  by  the  committee  of  Local  Union  No.  100  of  the 
bond  in  lieu  of  the  money  due  them  ?  We  are  unable  to  tell 
from  the  examination  of  the  affidavit  what  is  meant  by  this 
averment.  An  embezzler  is  under  an  obligation  legal  and 
moral  to  repay  the  pei-son  whose  money  he  has  wrongfully 
appropriated  to  his  own  use  that  is,  to  say  the  least,  no  less 
than  that  which  rests  on  an  ordinary  debtor.  It  is  clearly  his 
duty  to  pay  back  the  money  he  has  embezzled.  If  he  cannot 
repay  it  at  once  it  is  his  duty  to  do  so  as  speedily  as  he  can, 
and  to  secure  such  repayment  in  the  best  way  he  is  able.  It 
is  not  unlawful  therefore  for  an  embezzler  who  finds  himself 
unable  to  return  the  money  he  has  improperly  used,  at  once,  to 
give  security  for  its  return  at  such  future  day  as  the  creditor 
is  willing  to  accept.  The  debt  is  a  good  and  valid  considem- 
tion  for  the  security  given  to  the  ci-editor.  It  is  not  against 
public  policy  for  a  thief  to  return  the  property  stolen,  or  the 
value  thereof,  to  the  owner ;  but  it  is  part  of  the  sentence  pro- 
nounced upon  him  by  law  upon  his  conviction.  It  is  not 
against  public  policy  for  an  embezzler  to  return  the  money  he 
h:is  embezzled  to  the  owner  thereof.  On  the  contrary  the  law 
provides  the  injured  party  with  civil  remedies  for  the  recovery 
of  his  money,  and  a  criminal  remed}'  for  the  punishment  of  the 
wrong  done  him.  Public  policy  is  contravened  only  when  the 
injured  party  attempts  to  widest  the  criminal  proceedings,  open 
to  him,  from  their  proper  purpose,  and  make  use  of  them  as  a 
means  of  coercing  the  defendant  into  the  payment  of  money. 
When  he  prosecutes  in  the  name  of  the  commonwealth  he  must 
do  so  in  good  faith  to  the  public,  and  he  must  not  pervert  the 
machinery  of  the  criminal  courts  fix>m  its  purpose,  or  use  it  as 
an  engine  of  oppression  for  the  purpose  of  extorting  money 
from  an  impecunious  or  a  reluctant  debtor.  It  is  not  enough 
therefore  that  the  affidavit  alleges  that  the  debt  secured  by  the 
bond  was  for  money  embezzled,  nor  that  the  creditor  accepted 
the  bond  in  lieu  of  the  money  embezzled,  nor  that  the  accept- 
ance of  the  bond  worked  the  release  of  the  debtor  ^^  from  all 
liability  to  prosecution  for  said  crime  of  embezzlement."  It 
must  go  further  and  allege  the  employment  of  criminal  pro- 
ceedings, or  the  threat  to  resort  to  them,  as  a  means  of  coercion 
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to  compel  the  execution  of  the  bond.  In  other  words  it  must 
set  out  that  the  bond  was  executed  under  duress,  and  not  for 
the  purpose  of  settling  or  securing  an  honest  debt  due  to  an 
injured  creditor.  A  threat  to  proceed  criminally  against  the 
embezzler  may  not  be  enough  to  invalidate  a  security  taken 
for  the  money  due :  Fulton  y.  Hood  et  al.,  84  Pa.  865. 

The  bond  was  signed  by  the  defendants.  They  undertake 
to  show  a  reason  why  they  are  not  bound  by  their  own  act  in  ex- 
ecuting it.  They  must  show  either  that  it  was  given  for  an  unlaw- 
ful purpose,  or  that  its  execution  was  obtained  by  unlawful  means. . 
The  return  of  the  money  embezzled  by  Kirschner  was  not  an 
unlawful  purpose.  The  agi'eement  by  his  creditoi*s  to  accept  it 
in  small  monthly  payments  running  over  sevei-al  yeai-s  was  not 
unlawful.  The  acceptance  of  the  bond  as  a  full  equivalent  for 
money  that  had  been  embezzled  was  not  unlawful.  It  is  not 
alleged  that  any  criminal  proceedings  were  instituted  against 
Kii*schner,  or  that  any  fmud  or  coercion  was  pi-acticed  upon  the 
defendants.  The  public  had  no  interest  in  the  transaction  which 
public  policy  could  be  invoked  to  protect,  and  the  defendants 
were  not  imposed  upon.  They  have  therefore  no  claim  to  re- 
lief:  Bredin's  App.,  92  Pa.  241.  Riddle  v.  Hall,  99  Pa.  116, 
is  urged  on  our  attention  as  a  case  in  point,  but  it  does  not  so 
impress  us.  In  that  case  a  prosecution  was  pending  against  the 
son  of  Mi's.  Riddle.  Another  wiis  threatened  against  her  hus- 
band. She  was  made  to  believe  that  if  she  gave  the  mortgage 
it  would  end  both  the  pending  and  the  threatened  prosecutions. 
She  gave  it  for  that  purpose.  The  bank  took  it  with  full  knowl- 
edge. It  discontinued  the  prosecution  against  the  son,  but  soon 
after  began  a  new  one  against  both  the  husband  and  the  son 
and  pushed  it  to  conviction  and  sentence.  She  then  defended 
against  the  payment  of  her  mortgage  on  the  ground  that  it  had 
been  obtained  from  her  by  representations  intended  to  mislead 
and  deceive  her.  She  asserted  that  she  was  induced  to  execute 
and  deliver  it  to  save  her  husband  and  her  son  from  prosecu- 
tion criminally  by  the  bank,  and  that  after  obtaining  it  the  bank 
did  just  what  its  o£Scers  had  induced  her  to  believe  it  would  not 
do  if  the  mortgage  was  given.  In  this  case  no  prosecution  was 
ever  instituted  or  threatened  so  far  as  the  affidavit  informs  us. 
There  were  no  proceedings  to  discontinue  at  that  time,  and 
none  have  been  entered  upon  at  any  time  since.     No  fraud  or 
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misrepresentation  is  alleged,  no  compounding  of  anj*^  criminal 
prosecution  is  set  up.  The  aflBdavit  of  defense  was  therefore 
insufficient  and  the  action  of  the  court  below  erroneous. 

It  is  now  ordered  that  the  order  appealed  from  be  reversed 
and  the  record  remitted  to  the  court  below  with  directions  to 
enter  judgment  against  the  defendant  for  such  sum  as  to  right 
and  justice  may  belong,  unless  other  legal  or  equitable  cause  be 
shown  to  the  said  court  why  such  judgment  should  not  be  so 
entered. 


169    478| 

i98j^  John  S.  Hopkins,  Receiver  of  Laughlin  and  McManus, 

iwjsl  V.  Arthur  O'Kane,  Appellant. 

Co^Uracl—Oambling  contract^ Purchase  of  slocks  upon  margin. 

A  judgment  entered  on  a  judgment  note  given  to  a  broker  to  secure 
margins  will  not  be  opened  where  tlie  evidence  shows  that  the  bi*oker  at 
defendant's  request,  and  with  defendant's  money,  bought  sliares  of  stock, 
and  received  and  retained  the  ceitificates  until  at  defendant's  request  they 
were  sold  agjiin;  tliat  the  proceeds  of  the  stock  were  retained  by  the 
broker,  and  used  by  him  in  part  payment  of  other  stock  purchiised  at  de- 
fendant's request;  and  that  the  purchase  and  sale  of  stocks  continued  in 
this  way  until  the  defendant  was  in  the  broker's  debt,  when  the  judgment 
note  in  question  was  given  to  secure  the  balance  due. 

Argued  April  1,  1895.  Appeal,  No.  167,  Jan.  T.,  1895,  by 
defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  June  T.,  1893, 
No.  707,  discharging  rule  to  open  judgment.  Before  Ster- 
BETT,  C.  J.,  Green,  Williams,  Mitchell  and  Dean,  JJ. 
Affirmed. 

Rule  to  open  judgment. 

From  tbe  depositions  taken  in  support  of  the  rule,  it  appeared 
that  in  November,  1892,  defendant  directed  Laughlin  and  Mc- 
Manus, brokers,  to  purchase  two  hundred  shares  of  Reading 
Railioad  stock,  for  which  he  paid  in  full.  The  brokei-s  received 
and  retained  the  certificate  for  the  stock,  and  in  December, 
1892,  at  defendant's  request  resold  the  stock  and  retained  the 
proceeds.  Subsequently  defendant  directed  the  brokers  to 
purchase  shares  of  a  traction  company,  and  these  in  turn  were 
sold  by  the  brokers,  and  the  proceeds  retained  by  them.     Simi- 
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lar  tmnsactioris  took  place  until  on  February  28,  1893,  when 
defendant  was  indebted  to  Laughlin  and  McManus  in  the  sum 
of  $2,000,  for  which  the  judgment  note  in  suit  was  given. 
Judgment  was  entered  upon  the  note  by  the  receiver  of  the 
firm  of  Laughlin  and  McManus,  and  subsequently  defendant 
obtained  a  rule  to  open  the  judgment  on  the  ground  that  the 
debt  gi*ew  out  of  gambling  titinsactions. 

The  court  discharged  the  rule,  and  defendant  appealed. 

Error  assigned  was  above  order. 

William  S.  Stenger^  William  H.  Shoemaker  with  him,  for 
appellant. — Transactions  in  stocks  by  way  of  margins,  settle- 
ment of  differences  and  payment  of  gains  or  loss,  without 
intending  to  deliver  the  stocks,  are  mere  wagers  and  void :  Fa- 
reii-a  v.  Gabell,  89  Pa.  89 ;  Dickson  v.  Thomas,  97  Pa.  278 ; 
Ruchizky  v.  DeHaven,  97  Pa.  202 ;  North  v.  Phillips,  89  Pa. 
250;  Waugh  v.  Beck,  114  Pa.  422  ;  Harper  v.  Young,  112  Pa. 
419 ;  Griffith  v.  Sears,  112  Pa.  623  ;  Griffith's  App.,  16  W.  N. 
C.  249. 

And  it  is  the  province  of  the  jury  to  determine  the  nature  of 
the  transaction  and  to  ascertain  what  the  intention  of  the  par- 
ties was :  Fareira  v.  Gabell,  89  Pa.  89 ;  Kirkpatrick  v.  Bonsall, 
72  Pa.  155 ;  Peters  v.  Grim,  149  Pa.  163 ;  Gaw  v.  Bennett, 
168  Pa.  247. 

Thomas  E,  Elcock^  Bernard  Gilpin  with  him,  for  appellee. — 
The  transactions  between  defendant  and  his  broker  were  the 
actual  purchases  and  sales  of  stocks,  and  not  merely  purchases 
and  sales  on  margin :  Maxton  v.  Gheen,  75  Pa.  166  ;  Smith  v. 
Bouvier,  70  Pa.  326 ;  Smith  v.  Kammerer,  162  Pa.  98. 

The  agreement  to  enter  judgment  having  been  fully  executed 
the  court  below  was  right  in  refusing  to  open  the  judgment : 
Whitmire  v.  Montgomery,  165  Pa.  253. 

Opinion  by  Mr.  Justice  Mitchell,  July  18, 1895  : 

There  is  nothing  in  this  case  which  would  justify  disturbing 

the  judgment.     It  ought  not  to  be  necessary  to  say  again  after 

Peters  v.  Grim,  149  Pa.  168,  and  other  cases,  that  a  purchase  of 

stocks  on  margin  is  not  necessarily  a  gambling  transaction. 
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Stocks  may  be  bought  on  credit,  just  as  flour  or  sugar  or  any- 
thing else,  and  the  credit  may  be  for  the  whole  price  or  for  a 
part  of  it,  and  with  security  or  without  it.  "  Margin  "  is  secu- 
rity, nothing  more,  and  the  only  difference  between  stocks  and 
other  commodities  is  that  as  stocks  are  more  commonly  made 
the  vehicle  of  gambling  speculation  than  some  other  things, 
coui*ts  are  disposed  to  look  moi*e  closely  into  stock  transactions 
to  ascertain  their  true  chamcter.  If  they  are  leal  purchases 
and  sales,  they  are  not  gambling  though  they  are  done  partly 
or  wholly  on  credit. 

The  appellant  himself  testified  that  the  fii-st  transaction  in- 
volved in  this  case  was  his  purcuase  of  two  hundred  shares  of 
Reading.  "I  bought  them  outright,"  and  paid  for  them. 
Shortly  afterwards  he  sold  them,  and  on  his  order  the  brokei-s 
bought  Traction  stock,  and  I'etained  the  proceeds  of  the  Read- 
ing as  part  payment  for  it.  The  subsequent  transactions  were 
of  the  same  character,  actual  purchases  and  sales  in  which  the 
stocks  bought  were  received  by  the  brokei's  for  defendant,  and 
those  sold  delivered  by  them  for  him  to  the  purchasei's.  There 
was  all  the  time  on  the  broker's  book  a  standing  credit  to  ap- 
pellant of  the  money  received  on  his  account  from  the  sale  of 
the  Reading  stock,  and  the  subsequent  debits  and  credits  for 
the  later  purchases  and  sales.  The  account  closed  unfortu- 
nately for  appellant  with  a  balance  against  him,  but  there  is  no 
allegation,  certainly  no  evidence,  that  it  was  not  coiTCCt. 

Judgment  affirmed. 


W.  J.  Merrall  et  al.  v.  C.  W.  Dobbins  et  al.,  Ap- 
pellants. 

partnership —  Contract — Lease . 

By  an  agi'eement  in  writino:,  D.  leased  a  hotel  with  all  the  personal 
propei*ty  on  the  premises  for  three  months  to  G.  for  twenty  thousand  dol- 
lars, payahle  in  four  equal  installments.  D.  was  not  to  be  liable  for  the 
business  done,  or  for  the  debts  contracted  by  G.  The  aoreement  desig- 
nated by  the  parties  as  a  lease,  further  provided  (1)  that  G.  shall  give  his 
undivided  attention  and  devote  his  best  energfies  to  the  pmmotion  of  the 
business  to  be  done  on  the  said  premises ;  (2)  that  D.  or  his  representa- 
tives shall  have  the  right  of  free  access  to  the  premises  at  all  times; 
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(3)  that  in  addition  to  the  sum  of  $20,000  D.  shall  have  eighty  per  cent 
of  the  net  profits  derived  from  all  of  the  business  done  on  the  premises ; 

(4)  that  in  addition  to  the  cuiTent  expenses  of  the  hotel  and  the  business 
done  therein  there  shall  be  charged  to  tlie  expense  account  the  cost  of 
insurance,  water  and  sewer  ronts,  license  fee,  interior  ropairs,  and  the 
salary  of  a  person  to  be  designated  by  D.  who  shall  keep  the  books  and 
act  as  cashier,  receive  all  money,  deposit  it  in  his  own  name,  and  make 
all  payments ;  (5)  that  at  the  teiminadon  of  tlie  agreement  a  statement 
shall  be  made  of  the  business  done,  and  that  G.  shall  receive  twenty  per 
cent  of  the  net  profits ;  (6)  that  at  the  expiration  of  the  lease  D.  shall 
pay  to  6.  $1,000,  and  that  D.  shall  have  the  light  at  any  time  upon  twenty- 
four  hours'  notice  to  annul  the  agreement  and  assume  sole  and  exclusive 
possession  of  the  propeity ;  (7)  that  G.  shall  have  absolute  control  and 
management  of  the  business  during  the  continuance  of  the  agreement,  and 
assent  to  a  ti*ansfer  of  the  license  if  the  agreement  shall  be  annulled. 
ffeld,  that  the  agreement  constituted  a  partnership  between  D.  and  G., 
as  to  third  parties,  and  that  D.  was  liable  for  debts  contracted  by  G.  in  the 
conduct  of  the  business. 

Argued  April  2, 1895.  Appeal  No.  216,  Jan.  T.,  1895,  by 
defendants,  fi-om  judgment  of  C.  P.  No.  3,  Phila.  Co.,  June  T., 
1894,  No.  1224,  in  favor  of  plaintiffs  on  case  stated.  Before 
Stebrett,  C.  J.,  Geeen,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Case  stated.     The  case  stated  was  as  follows : 
**  On  the  first  day  of  March,  1892,  Richard  J.  Dobbins,  de- 
ceased, by  his  attorney,  R.  P.  Dobbins,  made  and  executed  the 
following  agi*eement  in  writing  in  the  city  and  state  of  New 
York: 

"  '  This  Agreement,  made  the  first  day  of  March,  1892,  be- 
tween Richard  J.  Dobbins,  of  Philadelphia,  in  the  State  of 
Pennsylvania,  Part}'  of  the  First  Part,  and  Hugh  F.  Griffin  of 
the  City  and  State  of  New  York,  Party  of  the  Second  Part,  wit- 
nesseth  that  the  said  party  of  the  First  Part,  hereby  leases  and 
lets  unto  the  Party  of  the  Second  Part,  all  the  certain  prop- 
erty known  as  the  Rowland  Hotel,  lawns  and  outbuildings  and 
rear  yai-d,  containing  about  nine  acres  of  land,  in  the  County 
of  Monmouth,  State  of  New  Jei-sey,  at  Long  Bi-anch,  together 
with  all  personal  pi-operty  of  all  kinds  and  description,  now  in 
and  upon  said  propei-ty  for  the  term  of  Three  months,  com- 
mencing on  the  15th  Day  of  June  next,  and  ending  on  the 
15th  Day  of  September  next  for  and  in  consideration  of  the 
Vol.  clxix — 31 


Digitized  by 


Google 


482      M£RBALL  et  al.  ^^  DOBBINS  et  aL,  Appellants. 

Statement  of  Facts.  [169  Pa. 

rent  to  be  paid  by  said  Griffin,  in  the  manner  and  at  the  time 
hereinafter  stated/ 

'"'It  is  expressly  agreed  by  the  Parties  hereto,  that  said 
demised  premises  shall  be  used  solely  and  exclusively  for  the 
purpose  of  a  first  class  summer  Hote^  and  that  the  said  Griffin 
shall  give  his  undivided  attention  and  devote  his  best  energies 
to  the  promotion  of  the  business  to  be  done  on  said  premises, 
and  that  the  Party  of  the  Firat  Part  and  his  representatives 
shall  have  the  right  of  free  access  to  said  premises  at  all  times. 

**  *  That  as  Rent  for  this  Lease,  he  shall  pay  at  the  times  here- 
inafter stated,  to  the  Party  of  the  First  Part,  the  sum  total 
of  Twenty  Thousand  DoUaw. 

Five  Thousand  DoUai-s  }>5,000,  on  the  15th  of  July,  1892. 
Five  Thousand  DoUai-s  $5,000,  on  the  1st  of  August,  1892. 
Five  Thousand  Dollars  45,000,  on  the  15th  of  August,  1892. 
Five  Thousand  DoUai^  $5,000,  on  the  1st  of  September,  1892. 
$20,000  sum  total. 

"  *  And  in  addition  to  the  above  stated  $20,000,  the  Party  of 
the  Fii'st  Part  shall  receive  80  per  cent  of  the  net  profits  de- 
rived from  all  the  business  done  on  said  premises. 

'* '  It  is  understood  that  the  expenses  of  said  business  shall 
include  not  only  the  current  expenses  of  the  Hotel,  and  the 
business  done  therein,  but  shall  also  include  Insurance  Premi- 
ums for  said  term  upon  said  personal  property  located  on  said 
premises ;  the  water  tax  for  town  water,  which  may  be  fur- 
nished said  premises,  the  sewer  tiix  for  sewer  service  to  be  fur- 
nished by  the  Long  Bmnch  Sewer  Company,  the  license  fee  to  be 
charged  for  the  sale  of  liquoi-s  upon  said  premises,  and  all  costs 
of  repaira  to  the  interior  of  any  of  said  buildings  which  may  be 
necessaiy.  It  shall  also  include  the  compensation  of  some  per- 
son, to  be  designated  by  the  Party  of  the  Fii'st  Part  or  his  rep- 
resentative, to  keep  the  books  and  act  as  Cashier  of  s<iid 
business ;  and  to  whom  shall  be  paid  all  the  receipts  of  saiid 
business,  and  such  receipts  shall  be  deposited  in  the  name  of 
such  bookkeeper  or  cashier,  and  he  shall  attend  to  the  payment 
of  all  expenses  of  said  business,  as  herein  designated. 

" '  It  is  undei-stood  and  agreed  that  at  the  termination  of  this 
lease,  an  accurate  and  correct  statement  shall  be  made  of  the 
business  done  on  said  premises,  including  receipts  and  profits, 
as  well  as  expenses  and  of  the  balance  remaining,  after  deduct- 
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ing  said  expenses  of  all  kinds,  enumerated,  or^not  enumerated, 
which  were  necessary  for  the  proper  conduct  of  said  business, 
the  Party  of  the  Second  Part  shall  receive  20  per  cent  of  said 
net  profits. 

"  *  It  is  further  agreed  that  the  said  Party  of  the  First  Part 
shall  pay  to  the  Party  of  the  Second  Part,  at  the  expiration  of 
this  Lease  or  at  its  prior  termination,  the  sum  of  One  Thousand 
Dollars ;  and  in  considemtion  thereof,  the  said  Party  of  the 
First  Part  shall  have  the  right,  at  any  time  upon  twenty-four 
lioui-s  notice  to  be  given  to  the  Part}*^  of  the  Second  Part  by  the 
Party  of  the  Fii-st  Pflirt,  to  at  once  terminate  and  completely 
annul  this  lease  and  all  its  provisions ;  and  the  Party  of  the 
First  Part  shall  at  once  resume  sole  and  exclusive  possession 
of  the  demised  premises. 

" '  It  is  also  agreed  and  understood,  that  the  said  Party  of  the 
Second  part  shall  have  absolute  control  and  management  of  said 
business  during  the  continuance  of  this  Lease ;  and  that  the  said 
Party  of  the  Fii-st  Part  shall  not  in  any  wise  be  liable  for  the 
business  done  by  the  said  Party  of  the  Second  Pi^rt,  on  the 
above  mentioned  premises,  or  for  any  debts  or  obligations  which 
he  may  conti-act. 

^^  ^  It  is  further  agreed,  that  in  case  said  Lease  is  annulled  as 
I^ereinbefore  stated,  the  said  Party  of  the  Second  Part  by  the 
execution  of  this  Lease,  expresses  his  consent  to  the  transfer- 
ring to  the  said  Party  of  the  Fii-st  Part  or  any  person  whom  he 
may  designate,  the  license  to  be  obtained  from  the  Court  of 
Common  Pleas,  conferring  the  privilege  of  selling  liquor  upon 
said  premises. 

"  *  The  Party  of  the  Second  Part  shall  not  assign  this  Lease 
or  sublet  said  premises  or  any  part  thereof,  without  the  written 
consent  of  the  Party  of  the  Fii*st  Part. 

** '  In  Witness  Whereof,  the  Parties  have  hereunto  set  their 
liands  and  seals,  and  caused  this  instrument  to  be  executed  in 
duplicate,  the  Day  and  Year  as  above  written. 

"  *  R.  J.  Dobbins, 


" '  R.  P.  Dobbins,  Atty. 
**  *  Hugh  F.  Gbiffik* 


*^  ^  Signed,  sealed  and  delivered 
in  the  presence  of, 
***F.  Y.  Solly, 
♦**Tho8.H.  Smith.** 
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" '  Under  the  foregoing  agreement  the  said  Griffin  conducted 
the  Rowland  House  in  the  summer  of  1892. 

"  The  plaintiffs  sold  and  delivered  a  large  quantit}'  of  merchan- 
dise to  the  Rowland  House  during  the  months  of  June,  July, 
and  August,  1892,  and  there  yet  remains  a  balance  unpaid  of 
$1,777.71. 

"  If  the  court  be  of  opinion  that  the  estate  of  Richard  J.  Dob- 
bins is  liable  to  pay  for  said  goods,  etc.,  so  sold  and  delivered, 
then  judgment  is  to  be  entered  for  the  plaintiffs,  but  if  not,  then 
judgment  is  to  be  entered  for  the  defendants.  The  costs  to 
follow  the  judgment,  and  either  party  reserving  the  right  to  sue 
out  a  writ  of  error  therein." 

The  court  entered  judgment  for  plaintiffs  on  the  case  stated. 

Brror  assigned  was  judgment  as  above. 

Pierce  Archer,  Elias  P.  Smithers  with  him,  for  appellants. — 
The  plaintiffs  are  limited  to  the  facts  set  forth  in  the  case  stated, 
and  if  facts  essential  to  recovery  are  omitted  the  presumption 
is  that  they  do  not  exist :  Elopp  v.  Ins.  Co.,  1  Woodward,  445 ; 
P.  &  R.  V.  Waterman,  54  Pa.  837. 

The  agreement  for  a  share  of  net  profits— eighty  per  centum 
it  is  to  be  remembered — was  purely  contingent  to  be  paid  only 
on  the  amount  of  net  profits  after  deducting  all  expenses,  in* 
eluding  the  fixed  rental  of  $20,000.  Does  this  possible  contin- 
gent interest  in  net  profits  constitute  a  partnei-ship?  It  is 
confidently  submitted  that  it  does  not.  A  mere  agreement 
(without  receipt  of  profits)  is  not  enough  as  to  secret  partners : 
Irwin  V.  Bidwell,  72  Pa.  244;  Walker  v.  Tupper,  152  Pa.  1 ; 
Dunham  v.  Rogers,  1  P.  &  R.  255 ;  Heckert  v.  Fegely,  6  W. 
&  S.  139;  Brown  v.  Jaquette,  94  Pa.  113 ;  Edwards  v.  Tracj-, 
62  Pa.  874 ;  Perrine  v.  Hankinson,  6  Halstead,  181 ;  Seabury 
V.  Bolles,  51  N.  J.  108 ;  Cox  v.  Hickman,  8  H.  of  L.  267 ;  Wild 
v.  Davenport,  48  N.  J.  Law  Rep.  129 ;  Dake  v.  Butler,  28  N.  Y- 
134 ;  Parker  v.  Fergus,  48  111.  437 ;  Holmes  v.  R.  R.,  5  Gray, 
Mass.  58;  Thayer  v.  Augustine,  55  Mich.  187;  Reed  v.  Mur- 
phy, 2  Greene,  Iowa,  574;  Bowyer  v.  Anderson,  2  Leigh.,  Va. 
550 ;  Felton  v.  Deall,  22  Vt.  170 ;  Parsons  on  Part.,  4th  ed. 
sec.  71,  p.  62 ;  8  Kent's  Com.,  p.  33 ;  Story  on  Part,  sec  48  ; 
17  Am.  &  Eng.  Ency.  of  Law,  849. 
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Samuel  M.  Hyneman^  for  appellees. — A  careful  reading  of  the 
agreement  betv^een  Dobbins  and  GrifiSn  will  show  that  instead 
of  its  being  a  lease,  as  contended  for  by  the  appellants,  that  it 
is  actually  a  partnership  agreement  with  a  lease  of  the  Rowland 
House  to  the  partnership  created  by  the  agreement,  the  agree- 
ment containing  many  of  the  usual  clauses  and  conditions  of 
articles  of  copartnership,  and  few,  if  any,  of  the  ordinary  con- 
ditions of  a  lease :  Irwin  v.  Bidwell,  72  Pa.  244 ;  Lindley  on 
Partnei-ship,  25-40;  Grace  v.  Smith,  2  Wm.  Black.  998; 
Waugh  V.  Carver,  2  H.  Black.  225;  Hackett  v.  Stanley,  115 
N.  Y.  622;  3  Kent's  Commentaries,  25;  Walker  v.  Tapper, 
152  Pa.  1 ;  Brown  v.  Jacquette,  94  Pa.  113 ;  Edwards  v.  Tracy, 
62  Pa.  374 ;  Sheridan  v.  Medeiu,  2  Stockton,  469 ;  Voorhees 
V.  Jones,  5  Dutcher  (N.  J.),  270;  Wild  v.  Davenport,  48  N.  J. 
L.  Rep.  129;  Perrine  v.  Uankinson,  6  Halstead,  181;  Seabuiy 
V.  Bolles,  51  N.  J.  L.  R.  103 ;  Parkei*  v.  Fergus,  43  111.  437  ; 
Holmes  v.  Old  Colony  R.  R.  Co.,  5  Gray,  58 ;  Thayer  v.  Augus- 
tine, 55  Mich.  187  ;  Reed  v.  Murphy,  2  Green,  Iowa,  574 ;  Bryer 
V.  Andei-son,  2  Lehigh,  550;  Felton  v.  Deale,  22  Vt.  170. 

Opinion  by  Mb.  Justice  Fell,  July  18, 1895: 
The  question  raised  by  the  case  stated  is  whether  Richard 
J.  Dobbins  and  Hugh  F.  GriflBn  were  partnera  as  to  third  par- 
ties in  conducting  the  business  of  the  Rowland  Hotel  at  Long 
Branch  in  1892.  Theiv  relation  is  to  be  determined  entirely 
by  the  agreement  into  which  they  entered,  .as  no  facts  outside 
of  it  are  stated.  By  the  first  three  clauses  of  the  agreement 
Dobbins  leased  the  Howland  Hotel  together  with  all  the  per- 
sonal property  on  the  premises  for  three  months  to  Griffin  for 
$20,000,  payable  in  four  equal  installments.  Thus  far  the 
agreement  is  a  lease,  but  at  this  point  in  form,  substance  and 
apparent  intent  the  similitude  ceases.  The  additional  provi- 
sions inconsistent  with  the  relation  of  lessor  and  lessee,  which 
indicate  a  joint  interest  between  the  parties  as  owners  of  the 
business,  are  in  their  order  as  follows :  (1)  that  Griffin  shall 
give  his  undivided  attention  ^nd  devote  his  best  energies  to  the 
promotion  of  the  business  to  be  done  on  the  said  premises ; 
(2)  that  Dobbins  or  his  representatives  shall  have  the  right  of 
free  access  to  the  premises  at  all  times ;  (3)  that  in  addition 
to  the  sum  of  $20,000  Dobbins  shall  have  80  per  cent  of  the  net 
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profits  derived  from  all  of  the  business  done  on  the  premises ; 

(4)  that  in  addition  to  the  cuiTent  expenses  of  the  hotel  and 
the  business  done  therein  there  shall  be  charged  to  the  expense 
account  the  cost  of  insurance,  water  and  sewer  rents,  license 
fee,  interior  repaii-s,  and  the  salary  of  a  person  to  be  designated 
by  Dobbins  who  shall  keep  the  books  and  act  as  cashier,  receive 
all  money,  deposit  it  in  his  own  name,  and  make  all  payments ; 

(5)  that  at  the  termination  of  the  agreement  a  statement  shall 
be  made  of  the  business  done,  and  that  GnfSn  shall  receive 
20  per  cent  of  the  net  profits ;  (6)  that  at  the  expiration  of 
the  lease  Dobbins  shall  pay  to  GriflSn  $1,000,  and  that  Dobbins 
shall  have  the  right  at  any  time  upon  24  hours'  notice  to  annul 
the  agreement  and  assume  sole  and  exclusive  possession  of  the 
property ;  (7)  that  GriflBu  shall  have  absolute  control  and  man- 
agement of  the  business  during  the  continuance  of  the  agree- 
ment, and  assents  to  a  transfer  of  the  license  if  the  agreement 
shall  be  annulled. 

This  agreement  is  called  by  the  pai'ties  a  lease,  and  it  pro- 
vides that  Dobbins  shall  not  be  liable  for  the  business  done  or 
for  the  debts  contracted  by  GriflBn.  In  favor  of  construing  it 
as  a  lease  it  may  be  said  that  its  unusual  provisions  are  explained 
by  the  unusual  character  and  use  of  the  property.  Valuable 
real  estate  and  a  large  amount  of  personal  property  were  being 
used  for  a  business  that  was  precarious.  The  season  was  short 
and  the  outcome  uncertain,  and  dependent  upon  conditions 
beyond  the  control  of  the  lessee.  To  apportion  the  rent  under 
such  circumstances  so  that  a  paii;  should  be  fixed  and  certain 
and  a  part  conditional  was  a  reasonable  and  not  unusual  busi- 
ness armngement,  and  the  provisions  were  to  ascertain  and 
secure  the  payment  of  the  conditional  rent. 

This  construction  however  makes  a  new  agreement  for  the 
parties.  It  assumes  what  they  do  not  say,  that  the  80  per  cent 
of  the  net  profits  derived  from  the  business  is  to  be  paid  as 
additional  rent.  The  rent  named  is  $20,000,  and  this  amount 
is  twice  named  as  the  total  rent*  The  80  per  cent  of  the  net 
profits  is  in  addition  to  the  rent.  It  cannot  be  considered  a  part 
thereof  without  disregai*ding  the  words  used  and  giving  effect 
to  an  undisclosed  intention.  The  difficulties  in  the  way  of 
considering  the  agreement  a  lease  are  insuperable.  The  lessor 
is  given  a  share  of  the  profits,  not  a  sum  proportionate  to  a 
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share,  and  not  as  rent  but  directly  as  profits.  He  has  the 
right  of  access  to  the  premises  at  all  times  and  for  all  pur- 
poses ;  to  appoint  a  bookkeeper  and  cashier  who  shall  receive 
all  moneys,  make  all  payments  and  retain  possession  of  the  bal- 
ance. He  has  the  right  to  an  account,  and  is  bound  to  pay  his 
lessee  $1,000,  and  can  at  his  option  with  or  without  cause  ter- 
minate the  lease.  The  lessee  conti-acts  for  the  exclusive  con- 
trol of  his  own  business,  and  covenants  to  give  it  his  entire 
time  and  attention ;  he  is  forbidden  to  keep  his  own  books  or 
to  touch  a  dollar  of  his  own  money ;  he  can  neither  receive  nor 
pay  any  money  derived  fi*om  his  business,  and  has  no  control 
of  the  net  balance  ;  he  gets  nothing  until  the  end,  when  after 
the  statement  of  an  account  he  is  to  receive  20  per  cent;  at 
the  expiration  of  the  term  or  its  earlier  termination  at  the  will 
of  the  lessor  he  is  to  be  paid  by  the  lessor  $1,000,  and  this  in 
any  event,  whether  there  are  profits  or  not.  These  are  not  the 
characteristics  of  a  lease,  but  of  a  partnership. 

Tlie  business  to  be  carried  on  is  not  spoken  of  as  the  business 
of  Griffin,  except  in  the  single  instance  where  it  is  provided 
that  *^  the  party  of  the  first  part  shall  not  in  any  wi^e  be  liable 
for  the  business  done  by  the  party  of  the  second  part."  In  all 
other  parts  of  the  agreement  it  is  spoken  of  or  referred  to  as 
"  the  business  done  on  the  premises."  It  is  to  "  the  business 
done  on  the  pi-emises  "  that  Griffin  is  to  give  his  whole  atten- 
tion, of  it  that  the  bookkeeper  is  to  take  charge,  an  account 
to  be  stated  and  the  net  profits  ascertained,  and  f torn  it  that  he 
is  to  be  paid  and  the  parties  to  receive  the  one  80  per  cent 
and  the  other  20  per  cent.  The  business  of  which  the  agree- 
ment speaks  and  of  which  an  account  is  to  be  kept,  a  statement 
made  and  the  profits  divided,  is  the  business  of  a  distinct  entity, 
a  partnership,  in  which  the  parties  are  joint  owners  and  in 
which  they  share  as  proprietors.  This  seems  to  be  the  only 
fair  conclusion  to  be  drawn  from  the  acts  of  the  parties. 

The  agreement  is  our  only  guide.  If  it  is  evidence  of  the 
intention  of  the  parties  to  become  joint  owners  of  the  business  to 
be  carried  on  we  need  not  consider  whether  they  became  part- 
ners against  their  will  by  operation  of  law.  We  are  not  con- 
cerned with  the  question  whether  the  law  of  the  state  by  which 
the  contract  as  governed  is  in  harmony  with  the  old  English  rule 
of  Grace  v.  Smith,  2  Wm.  Blackstone,  998,  and  Waugh  v.  Carver, 
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2  H.  Blackstone,  235,  which  makes  participation  in  the  proiiu 
conclusive  of  the  liability  of  the  participant  to  creditors  without 
regard  to  the  agreement  or  intention  of  the  parties,  or  with  the 
modern  rule  of  Cox  v.  Hickman,  8  H.  L.  C.  268,  under  which 
a  participation  in  profits  is  held  to  be  strong  but  not  conclusive 
evidence  of  a  partnership,  and  the  whole  transaction  is  taken 
into  considemtion  in  order  to  determine  whether  the  relation 
of  partners  was  to  be  created.  If  there  was  a  partnership 
.resulting  from  intention,  all  other  questions  drop  out  of  the 
case. 

The  judgment  is  afiSrmed. 


100 
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28  sc  fi99foseph  Glase,  by  his  next  friend,  Alexis  Limebumer, 
1'^^  Appellant,  v.  Philadelphia. 

NegliQtixee — ConiHhutory  negligence — Municipalilies. 

Near  a  river,  on  a  public  promenade,  was  a  group  of  twenty  or  thirty 
columns  each  three  feet  in  diameter,  and  about  twenty-five  feet  in  height. 
Close  to  one  of  these  columns  and  back  of  it  was  a  manhole,  used  for 
putting  in  coal,  inclosed  by  a  plate  eighteen  inches  in  diameter  in  the 
center,  being  vertical  when  the  hole  was  open,  and  horizontsil,  or  on  a 
level  with  the  sui-rounding  surface,  when  closed.  Plaintiff,  a  boy  sixteen 
years  of  age,  was  on  the  land  side  of  the  columns,  when  another  boy 
cried  that  a  big  fish  had  been  caught.  Plaintiff  ran  towards  the  river,  and 
as  he  passed  one  of  the  columns,  stepped  on  the  plate,  wliieh  tumed  ver- 
tically, and  he  fell  astride  of  it,  injuring  himself  seriously.  Plaintiff  tes- 
tified that  he  saw  that  the  plate  was  half  way  on  when  he  was  running 
towards  it.  He  also  said  ''  didnH  see  it  when  I  stepped  on  it,  I  imagine 
it  was  half  way  on.^*  Eeld^  that  although  the  plaintiff's  statements  wei*e 
not  consistent,  the  question  of  his  contributoiy  negligence  was  for  the 
juiy.  Held  also  that  the  question  of  the  city's  negMgence  was  for  tlie 
juiy. 

If  this  manhole  was  covered,  as  plaintiff  claimed,  by  a  revolving  lid, 
which,  being  unsecured,  tunied  when  stepped  upon,  it  was  a  man  trap, 
the  very  design  of  which  was  negligence.  Its  character  and  design  were 
questions  for  the  jury.  It  could  hardly  be  said  that  the  city  did  not  know 
that  its  own  contrivance,  thus  unsecured,  and  thus  placed,  was  highly 
dangerous  to  the  public  invited  upon  that  roof.  It  was  not  compelled  to 
])rovide  any  such  place  of  i*est  and  pleasure,  but  when  it  did  so,  and  in- 
vitod  the  public  to  go  upon  it,  clearly,  according  to  all  the  cases,  it  owed 
to  the  public  the  duty  of  at  least  ordinary  care.    Per  D£AN,  J. 
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Argued  April  3,  1895.  Appeal,  No.  239,  Jan  T.,  1895,  by 
plaintifif,  fi-om  order  of  C.  P.  No.  1,  Phila.  Co.,  June  T.,  1893, 
No.  776,  i-efusing  to  set  aside  nonsuit.  Before  Stbrrett,  C.  J., 
GnEEK,  Mitchell,  Deak  and  Fell,  J  J.    Reversed. 

Trespass  to  recover  damages  for  pei'sonal  injuries. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  asaigned^  among  others,  was  refusal  to  take  off  non- 
suit. 

A.  W,  Horton  and  David  W.  Sellers^  for  appellant,  cited,  as 
to  contributory  negligence :  Oakland  Ry.  v.  Fielding,  48  Pa. 
230;  Kehler  v.  Schwenk,  144  Pa.  348;  4  Am.  &  Eng.  Ency.  of 
Law,  p.  46  ;  cited  as  to  negligence  of  the  city :  Girard  Life 
Ins.  Co.  V.  Phila.,  88  Pa.  393;  15  Am.  &  Eng.  Ency.  of  Law, 
1155 ;  Pittsburg  v.  Grier,  22  Pa.  54  ;  Erie  v.  Schwingle,  22 
Pa.  384 ;  Western  Saving  Society  v.  Phila.,  31  Pa.  175 ;  Jones 
on  Negligence  of  Municipal  Corporations,  75  ;  Oliver  v.  Wor- 
cester, 102  Mass.  489 ;  Eastman  v.  Meredith,  36  N.  H.  295 ; 
Shuter  v.  Philadelphia,  3  Phila.  228 :  Briegel  v.  City,  135  Pa. 
451 ;  2  Dillon,  Municipal  Corporations,  sec.  9 ;  Wilkins  v.  Vil- 
lage of  Rutland,  61  Vt.  336  ;  Smith  on  Negligence,'Text-Book 
Series,  88. 

Howard  A,  Davis^  Charles  F.  Warwick  with  him,  for  appellee, 
cited,  on  the  question  of  contributory  negligence :  Baltimore 
R.  R.  V.  Layer,  112  Pa.  414 ;  Nagle  v.  Allegheny  Valley  R.  R., 
88  Pa.  35;  Gillespie  v.  McGowan,.  100  Pa.  144;  Hydmulic 
Works  V.  Orr,  83  Pa.  332 ;  Wharton  on  Negligence,  sec.  440 ; 
Forks  Twp.  v.  King,  84  Pa.  230 ;  King  v.  Thompson,  87  Pa. 
365 ;  City  of  Erie  v.  Magill,  101  Pa.  616  ;  Pittsburg  Southern 
Ry.  V.  Taylor,  104  Pa.  306 ;  Hill  v.  Tionesta,  146  Pa.  11 ; 
Cougle  V.  McKee,  151  Pa.  602;  Hoag  v.  R.  R.,  85  Pa.  293; 
cited  on  the  question  of  the  city's  negligence :  Burns  v.  City 
of  Bi-adford,  137  Pa.  861 ;  Davis  v.  Corry  City,  154  Pa.  598 ; 
Lohr  V.  Phillipsburg  Borough,  156  Pa.  246 ;  Lohr  v.  Phillips- 
buig  Borough,  165  Pa.  109. 

Opinion  by  Mr.  Justice  Dean,  July  18, 1895 : 

A  number  of  adjoining  buildings  on  the  Schuylkill  river, 
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known  as  Fairmount  Water  Works,  were  erected  and  owned 
by  the  city  of  Philadelphia;  they  are  used  by  the  city  as  a 
pumping  station  ;  the  natural  surface  of  the  ground  slopes 
somewhat  abruptly  to  the  river,  so  that  the  roof  of  the  engine- 
house,  at  the  rear,  is  on  a  level  with  the  ground ;  the  roofs  of 
all  the  buildings  are  on  a  level  with  that  of  the  engine  house, 
the  whole  forming  a  roof  area  of  four  huudi'ed  by  fifty  feet. 
This  large  roof  surface  looking  out  upon  the  river  is  used 
by  the  public,  upon  the  invitation  of  the  city,  as  a  place  of  rest 
and  pleasure.  In  the  center  is  a  row  of  twenty  or  thirty  col- 
umns, each  three  feet  in  diameter,  and  about  twenty-five  feet 
in  height ;  close  to  one  of  these  columns,  and  back  of  it,  is  a 
manhole,  used  for  putting  in  coal,  and  closed  by  a  plate  eighteen 
inches  in  diameter  in  center,  which  is  vertical  when  the  hole  is 
open,  and  horizontal,  or  on  a  level  with  the  roof,  when  closed. 
On  May  80,  1889,  being  Decoration  Day,  many  of  the  publio 
were  on  the  roof,  among  them  tiie  plaintiff,  a  boy  about  sixteen 
yeara  of  age.  He  was  on  the  land  side  of  the  columns,  when 
another  boy  cried  that  a  big  fish  had  been  caught ;  plaintiff, 
with  other  boys,  ran  towards  the  river  side  to  see  the  fish,  when, 
just  as  he  passed  one  of  the  columns,  he  stepped  on  the  plate , 
it  turned  '\tertically,  and  he  fell  with  his  full  weight  iistride  of 
it,  veiy  seriously  and  permanently  injuring  him.  Suit  was 
brought  against  the  city  for  damages,  because  of  negligence 
in  not  protecting  the  manhole  by  a  proper  covering  securely 
fastened. 

At  the  trial,  the  learned  judge  of  the  court  below  nonsuited 
the  plaintiff,  on  the  grounds  that:  1.  Plaintiff  was  guilty  of 
contributory  negligence.  2.  The  defendant  was  not  shown  to 
have  had  actual  or  constructive  notice  of  the  insecure  condi- 
tion of  the  manhole. 

The  plaintiff  appeals,  and  argues  that  the  question  of  con- 
tributory negligence  was  for  the  jury,  and  that  the  very  design 
and  operation  of  the  plate  was  evidence  of  notice  to  the  city  of 
the  dangerous  condition  of  the  cove^ng  of  the  manhole. 

The  boy,  Joseph  Glase,  testified,  that  he  was  standing  right 
back  of  the  colonnade,  leaning  on  the  rail,  then  this  question 
in  chief  was  put  to  him :  "  Q.  What  were  you  doing,  stand- 
ing there  ?  A.  I  was  talking  there  for  awhile,  and  one  of  the 
boys  hollered,  thei'e  was  a  girl's  hat  blew  overboard,  and  another 
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one  hollered,  there  is  a  big  fish  caught,  and  as  I  ran  to  see,  I 
stepped  in  this  hole,  and  the  lid  went  in." 

On  cross-examination,  he  made  these  answers:  "Q.  You 
say  you  were  standing  talking  along  the  rail  ?  A.  Yes,  sir. 
Q.  When  the  girl's  hat  blew  overboard,  did  you  run  around  the 
post  ?  A.  No,  sir ;  not  until  one  of  the  boys  hollered,  there  was 
a  fish  caught,  and  then  I  ran  around  the  post.  Q.  Why  did 
you  run  around  the  post,  when  you  were  standing  along  the 
railing  ?  A.  I  don't  know — because  the  rest  of  them  rnn  around 
the  post,  and  I  i-an  to  get  ahead  of  them.  Q.  To  see  the  fish  ? 
A.  Yes,  sir." 

Then  further  on  in  his  testimony:  "  Q.  Were  you  ahead  of 
theseboj's,  or  were  they  behind  you?  A.  No;  they  were  ahead 
of  me.  Q.  And  your  companions  did  not  see  anything  of  it 
until  you  were  in  the  hole?  A.  Until  I  was  in  the  hole,  and 
one  of  them  came  and  helped  me  out.  Q.  Was  the  lid  on  the 
hole?  A.  No,  sir;  it  was  about  halfway  on.  Q.  When  you 
were  running  on  it?  A.  When  I  stepped  on  it.  Q.  How  did 
youknowit  was  only  halfway  on  it?  A.  When  I  stepped  on  it. 
Q.  When  you  stepped  on  it?  A.  No,  sir,  didn't  see  it  when  I 
stepped  on  it.     I  imagine  it  was  halfway  on." 

He  then  says,  he  saw  it  was  halfway  on  when  he  was  run- 
ning towards  it.  His  companions  testified  to  the  running,  when 
the  cry  of  *^fish  caught"  was  raised,  in  substantial  accord  with 
the  plaintiff.  It  therefore  clearly  appears,  they  were  standing, 
first,  on  the  side  of  the  columns  furthest  from  the  river,  when 
the  cry  was  raised  of  ^^  fish  caught."  Boys  of  this  age,  and 
perhaps  men,  would  be  excited  by  such  a  cry,  and  they  started 
to  run  for  the  side  next  the  river ;  the  column  was  between 
them  and  the  manhole,  and  the  manhole  was  close  to  the 
column ;  it  was  not  directly  visible  until  they  partially  passed 
the  column ;  then  another  step,  and  he  was  on  the  revolving 
plate  or  disk.  We  think  the  question  whether  the  boy  ex- 
ercised care  according  to  the  circumstances,  was  for  the  jury. 
True,  he  says,  in  pai-t  of  his  examination,  he  saw  the  lid  was  half 
off  when  he  was  running;  but  his  position,  astride  of  the  ver- 
tical plate,  when  taken  up  by  his  companion,  and  there  are 
several  witnesses  to  this,  indicates  that  he  probably  stepped  on 
the  side,  and  the  plate  then  turned ;  if  the  accident  occurred 
by  stepping  on  the  side  of  a  closed  but  unsecured  revolving 
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plate,  is  it  probable  it  was  turned  when  he  stepped  in  the  hole? 
If  it  was  half  off,  then  it  must  have  been  vertical  His  evi- 
dence is  not  consistent;  he  fii'st  states,  he  imagines  it  was  half 
off,  and  then  that  he  saw  it  when  he  was  running.  The  ex- 
citement of  the  boy,  the  speed  at  which  he  ran,  the  partial 
concealment  of  the  manhole  by  the  column,  and  his  whole 
statiement,  should,  it  seems  to  us,  have  been  submitted  to  the 
jury,  to  determine  whether  there  was  an  absence  of  care  ac- 
cording to  the  circumstances.  In  Ely  v.  Railroad  Co.,  168  Pa. 
233,  the  testimony  of  plaintiff  as  to  whether  he  stopped,  looked 
and  listened,  before  he  drove  on  a  railroad  crossing,  was  some- 
what contradictoiy,  but  Justice  Mitchell,  in  delivering  the 
opinion  of  the  court,  says : 

"  This  (plaintiff's  testimony)  was  contradictory,  and  the  net 
result  of  it  by  no  means  clear.  On  part  of  it,  he  was  plainly 
entitled  to  go  to  the  jury,  on  the  other  part,  equally  plainly,  he 
was  not.  Under  these  circumstances,  the  case  must  go  to  the 
jury,  whose  province  it  is  to  reconcile  conflicting  statements, 
whether  of  the  same  or  different  witnesses,  or  to  draw  the  line 
between  them,  and  say  which  shall  prevail." 

As  to  the  second  question,  that  was  also  for  the  juiy.  If 
this  manhole  was  covered,  as  plaintiff  claimed,  by  a  revolving 
lid,  which,  being  unsecured,  turned  when  stepped  upon,  it  was 
a  mantrap,  the  very  design  of  which  was  negligence.  Its  chai*- 
acter  and  design  were  questions  for  the  jury.  It  could  hardly 
be  said  that  the  city  did  not  know  its  own  contrivance,  thus 
unsecured,  and  thus  placed,  was  highly  dangerous  to  the  public 
invited  upon  that  roof.  It  was  not  compelled  to  provide  any 
such  place  of  rest  and  pleasure,  but  when  it  did  so,  and  invited 
the  public  to  go  upon  it,  clearly,  according  to  all  the  cases,  it 
owed  to  the  public  the  duty  of  at  least  ordinary  care. 

The  judgment  is  reversed,  and  a  procedendo  awarded. 
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Narcisse  Francois  Honore  Denis's  Estate.    Fidelity  Insur- 
ance, Trust  &  Safe  Deposit  Company's  Appeal. 

[Marked  to  be  reported.] 

'    WiU—Decedentu'*  estates — Annuity — Deficiency  of  income. 

Testator  gave  an  annuity  to  his  wife,  and  directed  that  the  taxes  and 
repaira  on  certain  real  estate  specifically  devised  to  her  should  be  paid 
out  of  his  estate.  At  the  fii*st  adjudication  a  sum  was  set  apart,  the  income 
of  which  was  to  be  used  in  paying  the  annuity  and  the  charges  on  the 
widow^s  land.  The  rest  of  the  personalty  was  distributed  to  the  residuary 
legatees  who  wei*e  also  the  residuary  devisees.  The  widow  made  no  agree- 
ment not  to  look  to  the  residuaiy  real  estate  in  case  of  a  deficiency  in  her 
income.  In  course  of  time  the  fund  set  aside  proved  inadequate  to  pro- 
vide an  income  sufficient  to  pay  the  annuity  and  the  charges  on  the  widow's 
land.  Held^  that  the  widow  was  entitled  to  have  the  deficiency  made  up 
out  of  the  rents  of  the  residuary  real  estate. 

Argued  April  5,  1895.  Appeal,  No.  225,  Jan.  T.,  1895, 
by  the  Fidelity  Insui-ance,  Ti-ust  &  Safe  Deposit  Company, 
from  decree  of  O.  C.  Phila.  Co.,  Jan.  T.,  1881,  No.  837,  dis- 
missing exceptions  to  adjudication.  Before  Stbrrett,  C.  J., 
Green,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

From  the  testimony  taken  before  the  auditing  judge,  and 
from  the  recoi*d,  it  appeared  that  Narcisse  Francois  Honore 
Denis,  the  testator,  died  on  January  7, 1867,  leaving  a  widow 
and  children.  By  his  will  he  bequeathed  to  his  wife  an  annuity 
of  five  thousand  doUai-s  per  year,  and  also  gave  her  the  right 
to  use  for  life  his  town  and  country  residences,  and  provided 
that  the  same  be  kept  in  repair,  and  the  taxes  on  the  same  paid 
out  of  his  estate.  He  devised  and  bequeathed  the  remainder 
of  his  estate  to  his  five  children.  At  the  adjudication  of  the 
first  executors'  account  in  1874,  the  auditor  set  aside  the  sum 
of  $106,866,  the  income  of  which  was  to  pay  the  annuity  and 
the  charges  on  the  widow's  land.  The  rest  of  the  personalty 
was  disti'ibuted  to  the  children.  There  was  no  agreement  upon 
the  part  of  the  widow  not  to  look  to  the  residuary  real  estate 
in  case  of  a  deficiency  in  her  income.  In  1881,  the  executors 
upon  their  own  application  were  discharged  and  the  Philadel- 
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pliia  Trust,  Safe  Deposit  &  Insurance  Companj  was  appointed 
by  a  decree  of  the  orphans'  court  **  administrators  cum  testa- 
mento  annexe  of  the  estate  of  N.  F.  H.  Denis,  deceased,  and 
trustee  of  the  trusts  in  said  will  declared."  The  children  cf 
testator  subsequently  appointed  the  Philadelphia  Trust,  Safe 
Deposit  &  Insui-ance  Company  their  agent  to  manage  the  real 
estate  which  they  received  from  their  father's  estate.  In  course 
of  time  the  income  from  the  pei-sonalty  set  aside  for  the  uses 
of  the  widow  became  insufiBcient,  owing  to  the  general  decrease 
in  the  rate  of  interest  The  Philadelphia  Trust,  Safe  Deposit 
&  Insumnce  Company  then  claimed  that  it  had  the  right  to 
retain  the  rents  of  the  i-eal  estate  belonging  to  the  children  to 
make  up  the  deficiency  in  the  widow's  income.  In  1894,  the 
Fidelity  Insurance,  Trust  &  Safe  Deposit  Company  was  substi- 
tuted as  trustee  for  one  of  the  children,  Marie  Denis  Mercur. 
The  auditing  judge,  Ferguson,  J.,  held  that  the  deficiency  in 
the  widow's  income  should  be  made  up  from  the  rents  accru- 
ing from  the  residuaiy  real  estate. 

Exceptions  to  the  adjudication  were  overruled  by  the  court, 
Pbkbose,  J.,  filing  the  following  opinion : 

**  It  is  undoubtedly  true  that  a  legacy— even  when  charged 
upon  the  entire  estate  of  the  testator — is  payable,  primarily, 
out  of  the  pei'sonalty ;  and  the  legatee  by  permitting  an  appli- 
cation of  the  primaiy  fund  to  some  other  purpose  may  thus  lose 
his  right  to  resort  to  the  i-eal  estate.  But  this,  of  course,  could 
never  be  where  the  owners  of  the  lands  are  themselves  the  per- 
sons receiving  the  real  estate  which  would  otherwise  have  gone 
to  the  legatee ;  since  instead  of  being  prejudiced  by  his  assent 
to  the  diveraion  of  the  fund  they  have  been  the  parties  bene- 
fited,  and  grounds  of  estoppel  are,  therefore,  entirely  wanting. 
Whether  an  annuity  for  life,  charged  upon  real  and  personal 
estate,  is  also  payable  in  the  first  instance  from  the  latter,  is 
not  so  clear— especially  if  the  real  estate  is  residuary  and  yields 
an  income  sufficient  for  payment.  The  law  does  not  favor  the 
indefinite  or  prolonged  continuance  of  administi-ation  (Quain's 
Appeal,  10  Harris,  612,  518),  and  a  presumption  in  favor  of  a 
different  rule  in  such  case  may,  therefore,  arise.  It  is  at  least 
n  question  of  intention.  In  the  present  case,  it  is  clear,  the 
testator  intended  his  real  estate  to  be  held  during  the  life  of 
his  wife,  to  whom  he  gave  an  annuity  of  $5,000  per  annum, 
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with  further  provisions  in  her  favor  which  could  not  otherwise 
be  carried  out.  He  has,  in  express  terms,  directed  that  while 
she  lives  the  taxes  and  costs  of  keeping  in  repair  certain  real 
estate  specifically  devised  to  her  for  life  shall  be  paid  ^  out  of ' 
his  estate ;  and  this  could  not  be  done  unless  the  estate  is  per- 
mitted to  remain  in  the  possession  or  control  of  a  fiduciary, 
charged  with  the  obligation  of  seeing  to  the  payments  so  di- 
rected and  having  the  right  to  receive  and  apply  the  moneys 
necessary  for  the  purpose.  That  at  one  time,  after  the  testator's 
death,  a  fund  was  set  apart  which  the  parties  in  interest  and 
the  auditor  of  the  executoi-s'  account  erroneously  suppo.sed 
would  yield  enough  income  for  the  payment  of  the  annuity 
and  the  additional  annual  charges,  is  of  no  importance.  There 
was  no  agi'eement  on  the  part  of  the  widow  that  she  would  not 
look  to  the  other  undistributed  estate  in  case  of  its  inadequacy; 
if  there  had  been,  there  was  no  consideration  to  support  it. 
The  residuary  legatees — the  children  of  the  testator — were  also 
the  residuary  devisees,  and  the  setting  apart  of  the  fund  for 
the  annuity  was  for  the  purpose  of  permitting  them  to  receive 
a  present  distribution  of  the  entire  surplus  of  the  personal 
estate.  This  left  only  the  realty ;  and  it  would  be  manifestly 
improper  to  sell  it  or  to  apply  principal  to  make  up  deficiencies 
in  the  income  of  the  fund  thus  set  apart,  so  long  as  the  rents 
of  the  real  estate  supplied  what  was  wanting.  Every  intend- 
ment is  to  be  maile  in  favor  of  the  annuitant.  She  was  a  pur- 
chaser for  value — tlie  provisions  for  her  being  in  lieu  of  lier 
rights  in  her  husband's  estate  under  the  intestate  laws.  Had 
she  taken  against  the  will  she  would  have  received,  absolutely, 
one  third  of  the  personal  estate,  which  would  have  considerably 
exceeded  the  sum  so  set  apart  for  her  for  life  merely,  and  in 
addition,  one  third  of  the  real  estate  for  life.  Of  course  if 
under  the  act  of  1853  there  had  been  a  proceeding  to  exonerate 
the  real  estate  from  the  charges  imposed  in  her  favor,  she  would 
have  to  suffer  the  loss  if  a  fund  set  apart  in  pursuance  of  that 
act  had  proved  insufficient.  But  there  was  no  such  proceed- 
ing ;  and  the  functions  of  the  auditor  to  whom  was  referred 
the  account  of  the  exeeutors  were  restricted  to  the  adjustment 
of  that  account  and  the  distribution  of  the  balance  then  in  the 
bands  of  the  accountants. 
««Upon  the  discharge  of  the  executors,  the  present  account- 
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ant  was,  upon  the  petition  of  all  parties  in  interest,  appointed 
trustee  ^of  the  tiiists  in  said  will  declared.'  One  of  these  was 
the  office  of  seeing  that  necessary  repaii-s  and  taxes  upon  the 
property  specifically  devised  to  the  widow  for  life  were  paid 
*  out  of  the  estate '  of  the  testator.  It  is  true  the  will  in  pro- 
viding for  this  did  not  use  the  word  *  trust'  or  *  trustees ; '  but 
this  does  not  change  the  result :  Parker's  Appeal,  11  Smith, 
478;  PeiTy  on  Trusts,  sec.  121.  It  is  true  also  that  the  decree 
submitted  to  the  court  by  counsel  and  inadvertently  entered 
provided  for  the  appointment  of  administrator  with  the  will 
annexed — which  could  only  be  made  by  the  register  of  wills — 
as  well  as  for  the  appointment  of  trustees.  But  testamentary 
trusts  annexed  to  the  office  of  executor  may  be  renounced  by 
the  executor  and  thus  separated  (act  of  April  13, 1869,  sec.  1, 
Purd.  2084,  pi.  55),  and  in  such  case  the  court  is  authorized 
to  supply  the  vacancy  by  the  appointment  of  one  or  more 
trustees. 

^^The  accountant  having  been  so  appointed,  and  being  in 
possession  of  the  real  estate,  its  duty  to  apply  the  rents  in  the 
first  place  to  the  requirements  of  the  trust  was  paramount  to 
any  duty  devolving  upon  it  under  powei-s  of  attorney  gfiven  to 
it  by  the  various  residuary  devisees,  whose  rights  could  not 
begin  until  such  requirements  had  been  fully  accomplished ; 
and  it  was  entirely  proper  to  retain  the  rents  collected,  debit 
them  in  the  account,  and  thus  show  the  disposition  which  had 
been  made  of  them. 

"Nor  is  it  material  that  the  accountant  in  dealing  with  the 
property  styled  itself  administrator  with  the  will  annexed, 
which  it  was  not,  instead  of  trustee,  which  it  was.  The  law 
i*egards  substance,  not  form  ;  and  mistakes  in  the  title  of  a 
fiduciary  cannot  prejudice  the  rights  of  the  cestui  que  trust 
(Luken's  App.,  11  Wright,  858 ;  Vanartsdalen  v.  Vanartsdalen, 
2  Harris,  884). 

"  What  would  have  been  the  rights  of  the  parties,  respec- 
tively, if  the  accountant  had  been  regularly  appointed  admin- 
istrator with  the  will  annexed,  but  with  no  authority  to  collect 
rents,  except  such  as  resulted  from  the  power  of  sale  given  by 
the  will  is  a  question  which  does  not  arise  and  is,  therefore, 
not  considered. 

''The  exceptions  are  dismissed  and  the  adjudication  con- 
firmed absolutely." 
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Errors  a9$igned  were  overruling  exceptions  to  adjudication. 

Jame8  Watts  Mercur  and  E,  Hunn  Hanson^  for  appellants. — 
The  personal  estate  is  the  primary  fund  for  the  payment  of 
debts  and  annuities :  Duvall's  Est.,  146  Pa.  176 ;  Bennett's 
Est.,  148  Pa.  189 ;  Markley's  Est.,  148  Pa.  538. 

Mrs.  Denis,  the  executrix  and  annuitant,  having  accepted 
service  of  notice  of  filing  of  the  auditor's  report,  setting  aside 
a  certain  sum  for  her  benefit,  and  making  distribution  of  the 
balance,  became  a  party  to  the  distribution  and  is  thei^fore 
estopped  from  claiming  against  any  other  fund  or  estate  than 
that  specially  set  aside  for  her  benefit :  Follmer's  App.,  37  Pa. 
121;  Young  v.  Babilon,  91  Pa.  280;  Patterson  v.  Dushane, 
27  W.  N.  C.  41. 

Whei-e  i-eal  estate  is  devised  as  in  the  present,  with  power 
of  sale  in  the  executors,  the  legal  title  in  such  cases  i^ests  in 
the  executors,  but  only  for  tlie  purposes  mentioned  in  the 
statutes,  viz:  for  all  purposes  of  sale  and  conveyance,  and, 
also,  of  remedy  by  entiy,  action,  or  otherwise  :  Chew  v.  Nick- 
lin,  46  Pa.  84 ;  Landis  v.  Scott,  82  Pa.  495  ;  Haslage  v,  Krugli, 
25  Pa.  97. 

Real  estate  will  not  be  charged  with  the  payment  of  debts., 
etc.,  whei'e  the  personal  estate  is  more  than  sufficient  to  pay 
the  same,  unless  the  same  intention  to  charge  the  i-eal  estate 
and  exonerate  the  personal  estate  is  clearly  manifest :  Eaven- 
son's  App.,  84  Pa.  172 ;  Reighard's  App.,  125  Pa.  628. 

•  i2.  L.  Ashurst^  for  appellees. — An  implied  trust  in  the  wliole 
estate  for  the  payment  of  the  annuity  and  the  other  provisions 
for  the  widow,  and  for  the  management  of  the  estate  during 
her  life,  and  the  division  of  it  after  her  death,  is  shown  by  the 
will  taken  and  construed  as  a  whole. 

If  it  were  the  law,  as  contended  by  the  appellants,  that  from 
the  mere  fact  that  the  personal  estate  left  by  the  decedent  was 
greatly  in  excess  of  that  required  for  the  payment  of  the  lega- 
cies and  annuities,  the  real  estate,  ipso  facto,  would  become 
freed  from  the  charge  of  them,  the  act  of  Feb.  23,  1853,  would 
have  been  absolutely  unnecessaiy. 

The  express  object  of  that  act  was  to  free  from  the  lien  of 
annuities  and  legacies  lands  either  expressly  charged  there- 
VOL.  CLXIX— 32 
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with,  or  which  by  the  rules  of  law  in  the  construction  of  wills 
had  become  such  a  charge,  and  careful  and  elaborate  machin- 
ery was  provided  by  this  act  for  the  discharge  of  such  real 
estate  in  a  manner  and  under  conditions  therein  laid  down. 

The  decree  entered  March  12,  1881,  however,  if  void,  as. 
contended  by  the  appellants,  with  regard  to  the  appointment 
of  administrators  c.  t.  a.,  stands  as  an  appointment  of  trustees 
of  the  trusts  in  the  will  declared,  and  the  trusts  in  the  will 
declared  include  the  trust  for  the  payment  of  the  annuity  and 
the  other  provisions  to  the  widow,  and  for  the  estate  as  a 
whole. 

Opinion  by  Mu.  Justice  Green,  July  18, 1895 : 
We  agree  entirely  with  the  learned  court  below  in  their  dis- 
position of  this  case  and  can  scarcely  add  anything  to  what  has 
been  so  well  said  in  the  clear  and  convincing  opinion  filed.  It 
is  perfectly  manifest  that  the  widow  was  the  firat  and  principal 
object  of  the  testator's  bounty  and  that  he  fully  intended  that 
she  should,  at  all  times  and  in  all  circumstances,  have  the  full 
amount  given  to  her  by  the  will.  The  entire  estate,  real  at* 
well  as  personal,  was  subject  to  the  charge  in  her  favor,  no 
restraint  being  placed  upon  the  executors  as  to  the  source  from 
which  the  widow's  annuity  should  be  derived.  A  sum  wa* 
reserved  by  the  auditor  upon  the  executor's  account  which  was 
supposed  to  be,  and  in  fact  was,  sufficient,  at  that  time,  to  pro- 
duce the  necessary  income  to  enable  the  executors  to  carry  out 
the  testator's  directions  in  favor  of  the  widow.  In  the  fixing 
of  that  principal  sum  ^he  had  no  part  and  was  not  bound  by  it 
in  any  way.  She  was  never  called  upon  to  agree,  and  never 
did  agree,  to  that  sum  as  an  amount  to  which  she  should  be 
limited  as  the  source  from  which  her  income  and  other  provis- 
ions should  be  derived.  It  happened  that  owing  to  a  state  of 
business  affairs  which  could  not  be  foreseen,  and  for  which  no 
one  was  to  blame,  the  amount  of  the  principal  sum  reserved 
came  to  be  insufficient  for  its  purpose.  But  the  widow  could 
not  therefore  be  deprived  of  her  provisions  under  the  will.  She 
had  surrendered  her  rights  under  the  intestate  law  in  accepting 
these  provisions,  and  was  therefore  a  purchiiser  for  value  of  the 
testamentary  provisions  in  her  favor.  There  was  no  proceed- 
ing under  the  act  of  1853  to  discharge  the  real  estate  from  the 
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charges  in  her  favor,  and  the  real  estate  was  accessible  ander 
the  will  to  supply  the  deficiency  resulting  from  the  inadequacy 
of  the  sum  set  apart  by  the  auditor.  Nor  can  we  at  all  agree  to 
the  suggestion  that  the  corpus  of  the  fund  shall  be  used  to  pay 
the  annuity  and  other  charges  due  the  widow.  That  would  not 
be  in  conformity  with  the  will  and  would  i-apidly  deplete  the  prin- 
cipal of  the  fund.  Without  expanding  upon  the  reasoning  of 
the  learned  court  below  we  think  it  suflBcient  to  say  that  it  is 
entirely  satisfactory  to  us,  and  upon  the  considerations  there 
expressed,  and  the  views  above  indicated,  we  affirm  the  decree. 
The  decree  of  the  court  below  is  affirmed  and  the  appeal  dis- 
missed at  the  cost  of  the  appellants. 


Orthodox  Street.     City  of  Philadelphia's  Appeal. 

[Marked  to  be  reported.] 

Boad  law^Change  of  grttde^Notice—Act  of  May  16, 1891. 

AVhero  ten  days^  notice  of  the  meeting  of  viewers  is  not  given  *'  by  per- 
sonal notice  to  the  registered  owners  and  occupants,^'  as  required  by  the 
act  of  May  16,  1891,  P.  L.  75,  relating  to  the  change  of  grade  of  streets, 
the  ownera  who  have  not  received  notice  may  file  another  petition  for  the 
appointment  of  viewers.  It  is  not  necessary  for  them  to  reopen  the 
former  proceeding. 

Argued  April  8,  1895.  Appeal,  No.  196,  Jan.  T.,  1895,  by 
city  of  Philadelphia,  from  order  of  C.  P.  No.  8,  Phila.  Co., 
June  T.,  1894,  No.  791,  dismissing  exceptions  to  report  of 
viewers.  Before  Green,  Williams,  McCollum,  Dean  and 
Fell,  JJ.    AflBrmed. 

Petition  for  appointment  of  viewers  to  assess  damages  for 
the  change  of  grade  of  Orthodox  street 

The  report  of  the  viewers  was  in  pai-t  as  follows : 
*'ll.  A  petition  was  presented  to  the  court  of  common  pleas 
No.  4,  as  of  September  term,  1891,  No.  766,  by  an  owner  of  prop- 
erty abutting  on  Orthodox  street,  for  the  appointment  of  viewers 
under  the  act  of  May  16, 1891,  P.  L.  75,  to  assess  the  damages 
suffered  by  the  said  change  of  gmde  of  Orthodox  street.  The 
court  appointed  viewers  in  pursuance  of  the  terms  of  the  said 
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petition,  entering  an  order,  inter  alia,  as  follows :  ^  And  it  is 
further  ordered  that  the  said  viewers  meet  upon  the  ground 
affected  and  described  in  the  petition,  on  the  20th  day  of  Feb- 
ruary, 1892,  at  8.30  in  the  afternoon.  Ten  days'  notice  of  said 
meeting  to  be  given  by  advertisement  in  "  The  Record,"  by 
handbills  posted  on  the  premises,  and  by  personal  notice  to  the 
registered  ownei'S  and  occupants.' 

^^  Proof  of  service  of  said  notice  was  duly  made  to  the  court, 
in  connection  with  the  report  of  the  jury,  and  final  decree  con- 
firming the  said  report  and  the  various  findings  thereof,  so  far 
as  not  appealed  from,  was  duly  entered.  None  of  the  parties 
who  are  claimants  before  this  jury  in  the  present  proceeding 
were  personally  served  with  notice  in  the  said  proceedings  as 
of  September  term,  1891,  No.  766. 

^^  12.  All  of  the  parties  to  whom  damages  are  awarded  in 
this  report,  or  their  predecessors  in  title,  were  aware,  at  the 
time,  of  the  fact  that  the  work  of  depressing  Orthodox  street 
was  in  progress.  Ellen  Delaney,  James  Chadwick,  Hugh 
O'Neill,  Robert  Wilson,  John  C.  Haines  Estate  and  Thbmiis 
Swann  are  not  shown  to  have  heard  or  known  that  said  pro- . 
ceedings  had  been  begun  in  common  pleas  No.  4,  September 
term,  1891,  No.  766,  until  after  the  same  were  completed  and 
when  it  was  too  late  to  appeal.  John  Flynu,  heirs  of  Patrick 
Carr,  Rebecca  O'Hanlon  and  heirs  of  John  Mortimer  heard  cas* 
ually  of  said  proceedings  during  their  progress,  and  that  parties 
on  Orthodox  street  were  claiming  damages." 

The  viewers  assessed  no  benefits,  but  reported  damages  in 
favor  of  the  following  property  owners :  Ellen  Delaney,  James 
Chadwick,  Hugh  O'Neill,  Robert  Wilson,  John  Flynn,  Estate 
of  John  C.  Haines,  Heirs  of  Patrick  Carr,  Rebecca  0'Hanlon<, 
Thomas  Swann,  Heirs  of  James  Mortimer  and  Benjamin  Kahn. 

The  city  filed  the  following  exception  to  the  report  of  view- 
ers : 

"  The  city  of  Philadelphia  excepts  to  the  report  filed,  because 
it  appears  from  the  facts  declared  therein  that  the  issues  in- 
volved in  the  present  proceeding  were  adjudicated  at  a  former 
proceeding  conducted  in  due  form  of  law." 

The  court  overruled  the  exceptions,  and  confii*med  the  i-e- 
port. 
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Hrri^r  assigned  was  above  order. 

H.  Speneer  Miller^  assistant  city  solicitor,  Charles  E.  War- 
wiek^  city  solicitor,  with  him,  for  appellant. — This  court  has 
held  that  where  the  legislature  prescribes  a  special  tribunal  for 
tlie  collection  of  claims  belonging  to  a  peculiar  class,  any  action 
brought  in  it  is  conclusive  on  all  parties  to  the  subject-matter : 
Wagner  v.  Township  of  Salzburg,  132  Pa.  636  ;  Road  in  Kings- 
ton Twp.,  134  Pa.  409 ;  Sterrett  Twp.  Road,  114  Pa.  627 ; 
Middle  Creek  Twp.  Road,  9  Pa.  69;  App  v.  Dreisbach,  2 
Rawle,  287 ;  Hayes'  Rules  of  Court,  1892,  p.  76. 

TTiomas  Learning^  for  appellees. — The  order  for  personal 
notice,  made  under  the  statutory  authority,  is  an  essential  pre- 
requisite. Its  omission  renders  the  proceedings  nugatory  as 
to  these  claimants:  Ervine's  App.,  16  Pa.  256;  Volkmar 
Street,  124  Pa.  320. 

Opinion  by  Mr.  Justice  Grben,  July  18, 1895 : 
The  report  of  the  viewew  in  this  case  affirmatively  shows  that 
in  the  former  petition,  common  pleas  No.  4,  September  term, 
1891,  No.  766,  it  was  a  part  of  the  order  of  the  court  that  ten 
days'  notice  of  the  meeting  of  the  viewera  should  be  given,  "  by 
personal  notice  to  the  registered  owners  and  occupants."  The 
report  also  shows  that  ^^  none  of  the  parties  who  are  claimants 
befoi-e  this  juiy  in  the  present  proceeding  were  personally  served 
with  notice  in  the  said  proceedings  as  to  September  Term,  1891, 
No.  766."  It  seems  therefore  that  the  present  petitioners  had 
no  notice  of  the  former  proceedings  and  therefore  have  had  no 
day  in  court,  and  have  had  no  opportunity  to  have  their  damages 
assessed.  The  only  question  mised  on  this  record  is  the  validity 
of  the  present  proceeding.  A  rule  was  taken  to  quash  the  ap- 
pointment of  viewers  and  dismiss  the  petition.  This  rule  was 
discharged  by  the  learned  court  below,  and  an  exception  was 
dismissed  which  raised  the  same  question. 

We  do  not  discover  any  sufficient  reason  for  denying  redress 
to  these  parties,  or  for  requiring  them  to  reopen  the  former 
proceeding.  There  is  nothing  in  the  act  of  May  16,  1891,  P.  L. 
75,  which  prevents  a  party  who  has  had  no  notice  of  a  pend- 
ing proceeding,  from  filing  another  petition.    It  is  certainly  true 
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that  the  sot  contemplates  a  single  proceeding  for  the  ascertain- 
ment of  all  damages.  The  provisions  of  the  fii*st  and  second 
sections  indicate  such  a  purpose  quite  clearly.  But  the  act 
requires  that  certain  things  shall  be  done  in  the  conduct  of  the 
proceedings,  among  the  most  important  of  which  is  the  giving  of 
notice  to  all  parties  interested,  in  such  manner  as  the  court  shall 
direct.  In  the  second  section  a  positive  provision  is  made  that 
personal  notice  shall  be  given  to  all  parties  interested,  of  all 
damages  allowed,  or  benefits  assessed,  by  a  meeting  of  viewei-s 
to  be  held  at  least  ten  days  after  such  notice  has  been  given,  at 
which  meeting  a  schedule  of  damages  and  benefits  shall  be 
exhibited  and  all  exceptions  thereto  shall  be  heard.  In  the 
present  case  no  such  notices  as  are  i-equired  by  the  act  were 
griven  to  these  petitionei's,  and  the  question  is,  have  they  a  right 
to  be  heard  upon  a  subsequent  petition  pi-esented  by  themselves? 
We  cannot  understand  why  they  have  not  such  a  right.  The 
time  to  appeal  had  gone  by  when  the  present  petition  was  filed, 
and  as  they  had  not  been  served  with  the  notices  which  the  law 
requires  to  be  given,  we  cannot  hold  them  bound  by  what  was 
done  under  the  first  proceeding.  There  is  nothing  in  the  act 
of  1891  which  requires  them  to  reopen  the  fii-st  proceeding, 
and  there  is  nothing  which  deprives  them  of  the  right  to  file  a 
subsequent  petition.  The  cases  cited  for  the  appellant  do  not 
seem  to  be  applicable,  as  personal  notice  of  the  original  pro- 
ceeding was  not  required  by  the  law  in  those  cases.  Without 
giving  sanction  to  the  proposition  that  individual  parties  may 
in  any  case  disregard  a  pending  proceeding  where  the  statutory 
requirements  have  been  complied  with,  and  introduce  their 
claims  in  a  subsequent  proceeding,  we  think  the  ends  of  justice 
will  not  be  accomplished  except  by  entertaining  the  present 
proceeding. 

Judgment  affirmed  and  appeal  dismissed  at  the  cost  of  the 
appellant. 
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A.  R.  Justice,  F.  Millwood  Justice,  Herbert  M.  Justice     ;s  5^ 
and  C.  Arthur  Roberts,  trading  as  A.  R.  Justice  &  Co., 
V.  The  City  of  Philadelphia,  Appellant. 

[Marked  to  be  reported.] 

Hood  law^Widening  street-^Damages^Leasehold  iiiUresL 
A  tenant  who  has  leased  a  building  after  the  passage  of  an  ordinance 
providing  for  the  widening  of  the  street  upon  which  the  building  is  situ- 
ated, is  entitled  to  recover  damages  for  the  injury  caused  by  the  demolition 
and  re-erection  of  the  front  of  a  building  which  had  been  erected  before 
the  enactment  of  the  ordinance. 

Argued  April  10, 1895.  Appeal  No.  315,  Jan.  T.,  1895,  by 
City  of  Philadelphia,  from  judgment  of  C.  P.  No.  4,  Phila.  Co., 
June  T.,  1898,  No.  438,  on  verdict  for  plaintiffs.  Before  Gbeen, 
Williams,  McCollum,  Dean  and  Fell,  J  J.    Affirmed. 

Appeal  from  report  of  road  viewera  appointed  to  assess  dam- 
ages for  the  widening  of  Chestnut  street. 

At  the  trial  before  Willson,  J.,  it  appeared  that  plain- 
tiffs leased  the  premises  No.  718  Chestnut  sti-eet  on  October  7, 
1891,  for  a  term  of  five  yeai-s  from  December  1,  1891,  at  an 
annual  rental  of  $5,000.  On  March  31, 1891,  an  ordinance  had 
been  passed  directing  the  widening  of  Chestnut  street  between 
Seventh  and  Eighth  streets.  The  work  of  widening  the  street 
was  done  by  the  ownei-s,  and  five  feet  was  taken  from  the  prop- 
erty occupied  by  plaintiffs.  The  road  jury  refused  to  award  the 
claimants  any  damages.  Claimants  then  appealed,  and  at  the 
trial  claimed  damages  as  follows : 

For  watchman,  ^1128 ;  Sharpless  Brothers,  dmping  show  win- 
dows, $3.50 ;  George  W.  Shaw  &  Company,  electric  light  wires, 
$29.69 ;  Mr.  Russell,  for  taking  down,  removing  and  resetting 
cases,  $100 ;  plate  glass  broken  in  removal,  $17.50 ;  lamp  stand, 
$45.00;  moving  stock,  $25.00;  damage  to  stock  from  dust, 
$253.75 ;  injury  to  the  goods,  $100 ;  nine  weeks  rent,  $950,  and 
for  loss  of  five  feet  until  end  of  term,  $850  ;  making  a  total  of 
$2,502.44. 

Defendant's  point  was  as  follows  : 

"  Under  all  the  evidence  the  verdict  should  be  for  the  defend- 
ant.   Answer:  Refused." 
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Verdict  and  judgment  for  plaintiffs  for  $1,250.  Defeinlant 
appealed. 

Error  (zsngned  was  the  refusal  of  defendant's  point,  quoting  it. 

James  Alcorn,  George  JE.  Fill  and  Cfharle$  F.  Warwick^  with 
him,  for  appellant — It  was  not  necessary  upon  the  part  of  the 
defendant  to  prove  actual  notice  of  the  passage  of  the  ordi- 
nances to  the  plaintiffs.  All  the  citizens  and  inhabitants  of  a 
municipality  are  bound  to  take  notice  of  the  ordinances  thereof: 
Heland  t.  Lowell,  8  Allen,  407 ;  Village  of  Buffalo  t.  Webster, 
10  Wend.  99;  Georgetown  v.  Smith,  4  Cranch,  91. 

The  plaintiffs  as  tenants  cannot  be  in  any  better  position  than 
the  owner  of  the  property.  The  owner  himself  after  the  plotting 
of  the  street,  and  particularly  after  the  passage  of  the  ordinances 
to  widen  the  street,  could  not  do  anything  that  would  add 
to  the  expense  of  the  widening :  Forbes  Street,  70  Pa.  126 ; 
Grngan  v.  Philadelphia,  158  Pa.  846 ;  Pleasant  Street,  5  Luzerne 
Leg.  Reg.  221 ;  Furman  St.,  17  Wend.  642 ;  Bush  v.  McKees- 
port,  166  Pa.  67 ;  act  of  May  16, 1891,  P.  L.  80. 

Samuel  H.  Kirkpatrieh,  for  appellees. — The  right  to  damage 
f(»r  injury  done  by  widening  a  street  accrues  when  the  property 
is  taken :  Plan  166, 148  Pa.  415 ;  Brower  t.  Philadelphia,  142 
Pa.  850;  Whitaker  v.  Phoenix ville  Bor.888;  Volkmar  Street, 
124  Pa.  820 ;  Losch's  App.,  109  Pa.  72. 

A  tenant  for  years  is  an  owner  entitled  to  damages  for  injury 
done  to  his  estate:  R.  R.  v.  Eby,  107  Pa.  166 ;  N.  P.  R.  R  v. 
Davis,  26  Pa.  288;  Brown  v.  Powell,  25  Pa.  229;  Turnpike 
Road  T.  Brosi,  22  Pa.  29;  Bethlehem  South  Gas  and  Water 
Co.  V.  Yoder,  112  Pa.  186. 

Opinion  by  Mb.  Justice  Gbebn,  July  18, 1895 : 
The  only  assignment  of  error  in  this  case  is  that  the  learned 
court  below  refused  to  give  a  binding  instruction  to  the  jury 
to  find  for  the  defendant.  The  proposition  upon  which  the 
defendant's  point  was  based,  was,  that  as  the  plaintiffs  leased 
the  premises  in  question  after  the  city  ordinance  of  March  81, 
1891,  directing  the  widening  of  Chestnut  street  between  Sev- 
enth and  Eighth  streets  was  passed,  they  could  not  recover 
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any  damages  occasioned  by  the  widening  of  the  street  there- 
after. 

The  authorities  relied  upon  by  the  appellant  are  those  which 
decide  that  thei-e  can  be  no  recovery  of  damages  for  buildings 
which  are  erected  upon  ground,  over  which  public  streets  are 
laid  out  but  not  yet  opened.  We  do  not  think  that  doctrine 
is  applicable  to  ti)is  class  of  cases,  because  this  is  not  a  claim 
to  recover  damages  for  an  erection,  but  for  taking  down  a  part 
of  a  building  which  had  been  erected  long  before  the  ordinance 
was  passed.  The  owner  of  the  building  certainly  could  recover 
damages  for  such  an  injury,  and  we  can  see  no  good  reason  why 
his  tenant,  who  was  in  the  ordinary  and  lawful  possession  of 
the  premises  under  a  lease,  should  not  be  entitled  to  the  same 
redi'ess.  The  principle  of  the  cases  which  exclude  a  recovery 
where  a  new  erection  is  made  after  the  street  is  laid  out,  is,  that 
the  owner  may  not  thereafter  do  any  act  which  will  increase 
the  cost  of  opening,  but  that  principle  is  not  applicable  where 
there  is  nothing  but  a  continued  occupancy  of  a  pre-existing 
erection.  Surely  the  owner  is  not  obliged  to  abstain  fiom  using 
by  himself  or  by  his  tenant,  such  premises  during  the  uncertain 
period  which  elapses,  and  which  may  long  continue  to  elapse 
after  the  passage  of  the  ordinance  to  widen  and  before  the  work 
of  widening  is  commenced.  It  would  work  a  great  hardship 
to  owners  if  they  were  prohibited  from  leasing  such  premises 
during  such  a  period.  In  this  case  the  rental  was  $5,000  per 
yeai*  and  it  was  fifteen  months  after  the  passage  of  the  ordi- 
nance before  the  work  was  commenced. 

There  can  be  no  doubt  that  the  plaintiff  was  actually  dam- 
aged by  the  taking  down  of  the  front  of  the  building,  the 
charge  of  the  learned  court  below  was  eminently  fair  and 
impartial,  and  the  verdict  which  was  for  about  half  the  plain- 
tiffs' claim  seems  to  be  reasonable.  We  think  it  was  the  dut}'' 
of  the  court  to  submit  the  case  to  the  jury  and  therefore  no 
eiTor  was  committed  in  refusing  the  defendant's  point 

Judgment  affirmed. 
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George  W.  Shaw,  trading  as  George  W.  Shaw  &  Co.,  v. 
The  City  of  Philadelphia,  Appellant. 

[Marked  to  be  reported.] 

Road  law— Widening  street— Damages— Leasehold  interest. 

In  an  action  against  the  city  to  recover  damages  for  injuiios  alleged  to 
have  been  caused  by  the  demolition  and  ro-orection  of  the  front  of  a  build- 
ing in  the  course  of  widening  a  street,  the  tenant  in  possession  may  intro- 
duce evidence  showing  actual  injury  from  dirt  and  grime  wliich  was 
necessarily  encountered,  and  which  injured  his  stock. 

In  such  case  where  the  plaintiff  testifies  to  loss  of  profits,  but  the  ver- 
dict shows  that  the  jury  did  not  take  suoh  loss  into  considemtion,  and  the 
court  clearly  instructs  the  jury  that  such  loss  could  not  be  considered,  it  is 
not  ground  to  revci*se  the  judgment  because  the  court  overruled  a  motion 
to  strike  out  the  poition  of  plaintiffs  testimony  relating  to  profits. 

It  is  not  error  in  such  case  for  the  court  to  refuse  to  charge  that  '*  the 
plaintiff  is  only  entitled  to  recover  the  depreciation  in  tlie  market  value  in 
his  leasehold,  as  affected  by  the  widening  of  the  street." 

Argued  April  10, 1895.  Appeal,  No.  316,  Jan  T.,  1895,  by 
City  of  Philadelphia,  from  judgment  of  C.  P.  No.  4,  Phila.  Co., 
June  T.,  1893,  No.  445,  on  verdict  for  plaintiff.  Before  Green, 
Williams,  McCollum,  Dean  and  Fell,  JJ.    Affirmed. 

Appeal  from  report  of  viewers. 

At  the  trial,  it  appeared  that  plaintiff  was  the  tenant  of 
No.  710  Chestnut  street  at  a  monthly  rental  of  $375  with  a 
tenancy  from  year  to  year.  On  March  31, 1891,  an  ordinance 
was  passed  providing  for  the  widening  of  Chestnut  street  in 
front  of  plaintiff^s  premises.  -The  ordinance  was  subsequent  in 
date  to  Che  date  of  plaintiff's  lease. 

When  the  plaintiff  was  on  tlie  stand  he  was  asked  this  ques- 
tion : 

*'  Q.  You  say  that  your  stock  was  damaged  by  the  dirt  and 
grime,  and  so  forth,  and  the  weather  that  came  in.  To  what 
extent?" 

Objected  to.  Objection  overruled.  Exception  for  defend- 
ant. 

'^  A'.  I  approximated  it  at  $325.  I  was  not  as  careful  as  I 
might  have  been.  Very  many  little  things  escaped  my  attention. 
I  did  not  expect  the  city  to  split  hail's  over  it,  and  many  small 
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things  escaped  my  attention.     I  made  that  claim  before  and  I 
stick  to  it."  [1] 

Plaintiff  also  testified  that  a  portion  of  his  claim  amounting 
to  about  f 700  was  made  up  of  loss  of  profits. 

Mr.  Alcorn  :  "  I  move  to  strike  out  and  take  from  the  consid- 
emtion  of  the  jury  the  testimony  just  given  by  the  witness  that 
the  balance  of  the  claim  was  made  up  by  a  loss  of  profits  tak- 
ing three  months  of  1892  and  three  months  of  1891.  I  ask  to 
have  stricken  out  the  $700  which  he  says  were  due  to  the  loss 
of  profits." 

The  Court:  "I  will  charge  the  jury  on  that  subject."  [2,  8] 

William  P.  Fogg,  a  witness  for  defendant,  gave  testimony 

which  tended  to  show  that  the  building  could  have  been  set 

back  five  feet  without  any  injury  to  the  stock  of  goods  in  the 

store. 

The  coui-t  charged  the  juiy  in  part  as  follows : 
^^  It  has  been  said  in  your  hearing,  and  I  repeat  it  emphati- 
cally, that  a  plaintiff  cannot  recover  for  loss  of  profits,  and  if 
the  way  in  which  he  has  got  at  what  he  claims  to  have  been 
his  loss,  other  than  that  which  I  have  referred  to,  was  simply 
by  computing  a  loss  of  profits,  he  is  not  entitled  to  I'ecover 
upon  that  score.  He  is  not  entitled  to  throw  a  claim  into  the 
jury  box  and  ask  you  to  guess  at  it,  any  more  than  he  has  a 
right  to  guess  at  it  himself.  If  there  was  an  actual  loss  by 
reason  of  the  action  of  the  city  in  taking  away  the  front  and 
depriving  him  of  the  opportunity  of  advertising,  and  you  can 
get  at  that,  if  you  can  find  some  standard  of  measurement  of 
it,  if  there  was  an  actual  loss  by  reason  of  that  state  of  affairs, 
then  of  course  the  plaintiff  is  entitled  to  be  paid  for  it,  but  he 
is  not  entitled  to  be  paid  for  it  on  the  basis  of  loss  of  profits, 
because  those  are  matters  which  the  law  ssiys  cannot  be  esti- 
mated, cannot  be  computed  according  to  any  reliable  standard, 
and  where  you  have  to  float  around  in  the  air  and  guess  at 
results,  the  law  says,  no  matter  what  the  loss  may  be,  it  cannot 
be  allowed,  it  cannot  be  estimated,  because  it  is  too  uncertain. 
There  are  losses  which  people  have  to  bear  simply  because 
they  are  incapable  of  computation.  A  man's  loss  of  business 
or  loss  of  profits  might  result  from  other  circumstances ;  it 
might  be  a  bad  year,  it  might  be  that  people  would  go  some- 
where else  for  business.     All  those  things  are  illustrntions  of 
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reasons  why  losses  in  business  might  occur,  without  their  being 
attributable  to  the  causes  to  which  they  are  ascribed  by  parties 
to  a  litigation.  I  state  this  to  you  simply  for  the  purpose  of 
showing,  in  some  degree,  the  legal  principle  which  is  applica- 
ble to  the  case." 

Defendant's  points  were,  among  othei-s,  as  follows: 

**  1.  The  plaintiff  is  only  entitled  to  recover  the  depreciation 
in  the  market  value  of  his  leasehold  as  affected  by  the  widen- 
ing of  Chestnut  street.  Annoer:  I  cannot  affirm  that  point. 
I  have  said  to  you  upon  that  subject  all  that  I  need  say.  In 
any  event  I  think  that  the  adverb  ^  only '  would  make  the  point 
too  strong.  [4] 

'^  2.  The  plaintiff  b  not  entitled,  as  a  separate  element  of 
damage,  for  any  injury  caused  to  his  stock  and  goods  by  dust 
and  dirt  while  the  owner  of  the  property  was  making  the  alter- 
ations in  the  building,  in  order  to  widen  the  street.  Anmcer: 
That  I  cannot  affirm.  I  have  said  to  you  substantially  what 
I  will  try  to  repeat  in  a  sentence,  that  in  this  case  the  plaintiff 
is  only  entitled  to  recover  for  injury  to  his  stock  of  goods  by 
dust  and  dirt  while  the  work  was  in  progress,  which  was  neces- 
sary as  a  result  of  what  the  city  did.  Of  course,  if  that  work 
was  carried  over  a  period  of  time  unnecessarily  long,  if  it  was 
made  to  cover  a  year  or  two  when  it  should  be  done  in  a  month 
or  so,  then  the  city  would  not  be  responsible  for  that  The 
necessary  result  which  was  caused  by  the  act  of  the  city  while 
the  work  was  being  done  in  reasonably  prompt  time  the  city 
may  be  responsible  for,  but  not  for  anything  else."  [5] 

"  4.  Under  all  the  evidence,  the  verdict  should  be  for  the 
defendant.    Answer:  This  point  is  declined.*'  [6] 

Verdict  and  judgment  for  plaintiff  for  1562.  Defendant 
appealed. 

Error$  astiffned  were  (1-3)  rulings  on  evidence,  quoting  the 
bill  of  exceptions;  (4-6)  above  instructions,  quoting  them; 
(7)  in  not  referring  in  the  charge,  to  the  testimony  of  William 
1^-  F^gg)  ^^^  witness  called  by  the  defendant 

Jame$  Alcorn^  assistant  city  solicitor,  Q-eorge  JS.  FUi  and 
Charles  F.  Warwick^  city  solicitor,  with  him,  for  appellant,  cited: 
Kersey  v.  R.  R.,  182  Pa.  284;  R.  R.  v.  Eby,  107  Pa.  166; 
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Pittsburg  &  Lake  Erie  R.  R.  v.  Jones,  111  Pa.  204;  Getz  v. 
R.  R.,  106  Pa.  647. 

Jo$eph  de  F.  Junking  for  appellee. 

Opinion  by  Mr.  Justice  Gbbbn,  July  18, 1896: 

This  case  is  quite  similar  to  that  of  Justice  &  Co.  y.  The 
City,  just  decided.  The  lease  to  the  plaintiff,  however,  of  the 
premises  in  question,  was  made  more  than  a  year  before  the 
passage  of  the  ordinance  directing  the  widening  of  the  street. 
It  was  a  continuing  lease  from  year  to  year  if  the  tenant  held 
over,  which  he  did.  The  assignments  of  error  raise  some  ques- 
tions which  did  not  arise'  in  the  Justice  case,  but  we  think  they 
were  correctly  ruled  by  the  learned  court  below.  The  jury  was 
carefully  and  emphatically  instructed  that  they  could  allow  no 
damages  to  the  plaintiff  except  for  actual  money  loss  caused  by 
the  necessary  work  of  taking  down  with  care,  the  front  of  the 
building  in  question.  They  were  specially  instructed  that  no 
allowance  could  be  made  for  loss  of  profits  and  that  element 
of  the  plaintiff's  claim  was  entirely  stricken  out.  As  to  the 
first  assignment  of  error  we  think  the  evidence  was  properly 
admitted,  showing  actual  injury  from  dirt  and  grime  which  was 
necessarily  encountered  in  doing  the  work,  and  which,  it  was 
claimed,  injured  the  stock  more  or  less.  The  extent  of  that 
injury  and  whether  the  work  could  have  been  done  without  any 
loss  arising  from  this  source,  i-aised  a  question  of  fact  which 
was  necessarily  submitted  to  the  jury  and  had  to  be  determined 
by  them. 

We  do  not  think  the  defendant  was  injured  by  the  refusal  of 
the  court  to  strike  out  the  testimony  as  to  the  item  of  f700 
claimed  for  loss  of  profits.  The  court  did  most  strongly  and 
clearly  instruct  the  jury  that  they  could  allow  nothing  for  loss  of 
profits,  and  as  the  entire  amount  of  the  verdict  was  only  $562, 
it  is  evident  the  jury  understood  and  obeyed  the  direction  of 
the  court  This  disposes  of  the  second  and  thii*d  assignments 
of  error. 

We  do  not  understand  how  the  city  has  cause  of  complaint 
with  the  answer  to  the  fii-st  point  of  the  defendant.  The  point 
claimed  that  the  plaintiff  could  only  recover  for  the  deprecia- 
tion in  the  market  value  of  the  leasehold.     If  that  element  of 


Digitized  by 


Google 


610     GEORGE  W.  SHAW  &  CO.  v.  PHILA.,  Appellant 

Opinion  of  the  Coait.  [169  Pa. 

damage  was  sent  into  the  jury  box  the  result  might,  and  proba- 
bly would,  have  been  much  more  serious  to  the  city.  But  when 
the  coui-t  had  so  decidedly  limited  the  plainti£E  to  a  recovery 
for  nothing  more  than  actual  money  loss  incurred,  the  city 
obtained  all  the  supposed  advantage  that  could,  in  any  point  of 
view,  have  been  derived  from  an  affirmance  of  the  point.  We 
think  also  that  an  absolute  affirmance  of  the  point  without  qual- 
ification would  have  been  error.  The  depieciation  in  the  value 
of  the  leasehold  would  not  be  the  only  subject  for  allowance  of 
damage. 

The  sixth  assignment  has  been  considered  and  disposed  of  in 
the  Justice  case  above  referred  to,  and  the  seventh  is  without 
merit,  as  the  question  whether,  under  the  evidence,  the  work 
might  have  been  reasonably  done  without  injury  to  the  goods, 
was  properly  submitted  to  the  jury. 

Judgment  affirmed. 


35  SC  >218 
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I  216      'siyi  William  Ballman  to  use  of  John  Lucas,  trading  as  John 

169 510 '       Lucas  &  Co.,  V.  Isabella  Heron,  Owner,  and  Patrick 

Heron,  Contractor,  Appellants. 

Evidence—Testimony  taken  at  the  first  trial. 

Where  it  has  been  impossible  to  secure  the  presence  of  a  witness  who 
had  testified  at  the  first  trial  of  the  cause,  it  is  proper  to  admit  evidence  of 
an  unsuccessful. effort  to  find  the  witness,  in  order  to  lay  the  foundation 
for  admitting  the  notes  of  the  witness's  testimony  in  the  former  trial. 

Mechanic's  lien— Subcontractors— Frauds—Evidence. 

On  a  ti-ial  of  a  mechanic's  lien  filed  by  a  subcontractor,  where  the 
building  contract  provided  that  no  lien  should  be  filed,  it  is  proper  to 
admit  evidence  to  show  that  the  contractor  was  the  real  owner  of  the 
property,  and  that  the  contract  had  been  made  between  him  and  the  nom- 
inal owner  for  the  purpose  of  defmuding  subcontructora  and  material 
men. 

In  such  a  case  there  is  sufficient  evidence  of  fraud  to  submit  to  the  jury, 
where  it  appears  that  the  nominal  owner  had  always  been  a  servant  girl 
working  for  small  weekly  wages,  who  had  little  or  no  knowledge  of  the 
transaction,  or  of  moneys  deposited  in  bank  to  hor  credit  by  the  contractor 
who  was  her  brother,  that  the  brother  made  the  contract,  borrowed  the 
money  to  build  the  buildings  on  a  ground  rent  deed  signed  by  his  sister, 
and  that  he  had  the  title  insured  when  the  loan  was  made. 
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Argued  April  10,  1895.  Appeal,  No.  252,  Jan.  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  Deo.  T., 
1891,  No.  176,  on  verdict  for  plaintiff.  Before  Green,  Wil- 
liams, McCoLLUM,  Deak  and  Fell,  J  J.    AfiBrraed. 

Scire  facias  sur  mechanic's  lien.     Before  Arnold,  J. 

At  the  tinal  it  appeared  that  the  record  owner  of  the  prop- 
erty against  which  liens  were  filed  was  Isabella  Heron,  sister  of 
the  contractor,  Patrick  Heron.  The  building  contract  pro- 
vided that  no  lien  should  be  filed.  The  defense  was  that  the 
contract  was  a  fi-audulent  armngement  between  Isabella  and 
Patrick  to  defraud  subcontractors  and  material  men. 

At  the  first  trial  of  the  case  Isabella  was  present  and  under 
cross-examination  testified  that  she  had  always  been  a  servant 
girl  at  small  wages  per  week. 

At  the  second  trial  Isabella  was  not  present,  and  plaintiff 
offered  a  witness  to  prove  that  diligent  efforts  had  been  made 
to  find  her  in  order  to  serve  a  subpcena  upon  her.  This  evi- 
dence was  objected  to.  Objection  overruled,  and  bill  sealed 
for  defendant.  [8] 

The  notes  of  testimony  of  Isabella  Heron  taken  at  the  first 
trial  were  admitted  in  evidence  under  objection  and  exception 
by  defendant.  [9] 

The  court  charged  as  follows  : 

"  This  case,  as  you  have  been  told,  is  a  mechanic's  claim  to 
recover  a  balance  of  f447.10  for  painting  eleven  houses  up  town. 
That  the  contract  was  made  and  that  the  houses  were  painted 
and  the  money  earned  is  not  in  dispute.  The  defense  is  that 
the  houses  were  owned  by  Isabella  Heron  and  not  by  Patrick, 
and  that  by  a  contract  made  between  Isabella  and  Patnck  it 
was  agreed  that  Patrick  should  build  the  houses  but  not  file 
any  liens,  and,  accoiding  to  the  law,  a  contract  such  as  that 
will  prevent  a  subcontractor  from  recovering  for  work  done  on 
houses  by  himself.  So  that  the  main  question  in  dispute,  and 
in  fact  the  only  question  in  dispute,  is  who  owned  the  houses, 
Isabella  or  Patrick.  It  is  contended  by  the  plaintiff  that  Pat- 
rick was  not  only  contractor  but  he  was  the  owner  and  that 
Isabella,  his  sister,  was  a  mere  secret  trustee  for  him.  That  is 
the  substance  of  the  plaintifiTs  contention.  [The  defense  is 
made  on  behalf  of  Isabella,  who  is  not  present  in  court.     Her 
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testimony  has  been  read  in  which  she  says  she  has  been  all  her 
life  a  servant  girl,  earning  various  sums  of  money,  as  weekly 
wages,  and  that  she  had  earned  enough  to  buy  property  and 
build  houses.]  [1]  That  testimony  was  taken  on  her  former 
trial,  but  she  is  not  here  to-day.  Patrick  Heron  denies  that  he 
had  any  ownership  in  the  property.  He  says  he  boards  in  one 
of  the  houses,  denies  that  he  receives  the  rent,  but  will  not  say 
who  collects  it. 

"Upon  all  the  evidence  in  the  case  what  do  you  believe? 
[Do  you  believe  that  Patrick  was  the  owner  of  these  houses, 
although  they  stood  in  Isabella's  name,  and  she  was  a  mere  se- 
cret trustee  for  him,  or  do  you  believe  that  the  truth  is  accord- 
ing to  the  face  of  the  papers,  that  she  was  the  out  and  out 
owner,  and  that  she  made  a  contract  with  her  brother  Patrick 
to  build  the  houses  with  an  agreement  that  there  should  be  no 
liens  filed  ?  If  you  believe,  upon  all  the  testimony,  that  she 
was  the  absolute  owner  of  the  property,  that  Patrick  was  not, 
then  this  contract  is  suflBcient  answer  to  a  claim  by  a  sub- 
contractor. If  you  believe  that  the  whole  transaction  was  a 
mere  scheme  to  defmud  creditors  by  putting  the  property  in 
her  name  which  belonged  to  Patrick,  then  the  contract  be- 
tween Patrick  and  his  sister  is  merely  a  conti-act  by  himself 
to  himself  and  it  does  not  stand  in  the  way  of  a  lien  by  a  sub- 
contractor.] [2] 

"I  hope  I  have  made  myself  plain.  The  whole  dispute  in 
this  case  is  who  was  the  owner.  [Was  Isabella  the  actual  owner 
of  that  property  and  did  Patrick  have  no  interest  in  it,  or  was 
Patrick  the  sole  owner  of  the  property  and  the  title  placed  in 
his  sister's  name  simply  as  a  cover  to  keep  creditoi-s  off?  If 
you  believe  that  Isabella  was  the  owner  of  the  property  and 
Patrick  was  not  the  owner  of  it,  in  that  case  the  contract  is  a 
complete  answer  to  this  claim  and  your  verdict  should  be  for  the 
defendant.  If,  on  the  other  hand,  you  believe  Isabella  was  not 
the  owner,  but  Patrick  was  the  owner,  although  the  deed  stood 
in  his  sister's  name,  that  she  was  a  secret  trustee  for  him,  then 
this  contract  does  not  stand  in  the  way  of  a  lien  by  the  sub- 
contractor and  your  verdict  should  be  for  the  plaintiff.]  [3]  It 
is  a  mere  question  of  fact  for  you  as  jurors  to  settle.  There 
is  no  question  of  law  involved  in  it  at  all.  [You  are  to  deter- 
mined on  all  the  evidence  in  the  case  whether  Patrick  or  Isa- 
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bella  was  the  owner  of  the  houses.  If  Isabella  was  the  owner 
that  is  an  end  of  the  lien.  If  Patrick  was  the  owner  the  lien 
is  good.]  "  [4] 

PlaintiflPs  points  were  among  othera  as  follows : 
"3.  If  the  jury  believe  from  the  evidence  that  the  alleged 
contract  between  Patrick  Heron  and  Isabella  Heron  was  not 
made  in  good  faith,  but  was  entered  into  for  the  purpose  of 
misleading  and  so  defrauding  contractors  and  material  men, 
the  plaintiff  is  not  deprived  of  his  right  to  file  a  lien.  An- 
swer: That  is  also  true,  as  I  said  before,  if  you  believe  this 
property  belongs  to  Patrick  and  was  put  in  Isabella's  name  as 
a  scheme  to  defraud  creditors,  the  right  to  file  the  lien  is  good 
and  the  lien  itself  is  good.  [5] 

"  4.  If  the  jury  believe  from  the  evidence  that  the  alleged 
contract  between  Patrick  Heron  and  Isabella  Heron  was  not 
made  in  good  faith,  but  was  entered  into  for  the  purpose  of 
enabling  Patrick  Heron  to  use  the  contract  to  protect  himself 
and  thereby  enable  him  to  defeat  a  claim  filed  by  a  subcon- 
tractor or  material  men,  the  said  contract  is  valid  and  the  plain- 
tiffs lien  is  valid.  Answer:  That  I  affirm.  It  comes  down 
to  the  question,  who  owned  the  property?  Was  the  property 
owned  bona  fide  by  Isabella?  If  so,  the  lien  is  bad.  If  the 
property  was  owned  by  Patrick,  and  put  in  her  name  to  defraud 
creditors  and  defeat  subcontractors  of  their  lien,  the  contract 
is  no  defense  and  the  lien  would  be  good."  [6] 
Defendants'  point,  among  othera,  was  as  follows  : 
"  6.  Under  all  the  evidence  in  this  case,  the  verdict  must  be 
for  the  defendants.  Answer :  That  I  refuse  and  I  leave  the 
question  for  you."  [7] 

Verdict  and  judgment  for  plaintiflF  for  #627.56.     Defendants 
appealed. 

Errors  assigned  were  (1-7)  above  instructions,  quoting  them ; 
(8,  9)  rulings  on  evidence,  quoting  the  bill  of  exceptions. 

A.  E.  Stockwell^  for  appellants. — The  party  who  seeks  to 
fasten  a  trust  upon  the  legal  title  to  land  takes  the  burden 
of  establishing  it,  and  all  the  essential  elements  of  that  trust 
must  be  shown  by  clear  and  explicit  and  unequivocal  proof : 
Hayes'  App.,  123  Pa.  110;  Earnest's  App.,  106  Pa.  310; 
Brickell  V.  Early,  115  Pa.  473 ;  Hart  v.  Carroll,  85  Pa.  508 ; 
Vol.  clxix — 33 


Digitized  by 


Google 


514        BALLMAN  to  use  v.  HKRON  et  al.,  Appellants. 

Arguments — Opinion  of  the  Court.  [169  Pa. 

Erie  &  W.  V.  R.  R.  v.  Knowles,  117  Pa.  77 ;  Spencer  v.  Colt, 
89  Pa.  814 ;  Bowei-s  v.  Bowers,  95  Pa.  477  ;  Blyholder  v.  Gil- 
son,  18  Pa.  134;  Cross's  App.,  97  Pa.  471. 

William  JT.  Burnett^  John  Sparhawk^  Jr,^  with  him,  for  appel- 
lee.— The  demeanor  of  a  witness  is  a  good  test  of  his  credi- 
bility :  1  Taylor  on  Evidence,  75 ;  1  Greenleaf  on  Evidence, 
sec.  10.  The  jury  are  the  judges  of  the  credibility  of  a  wit- 
ness :  Prowattain  v.  Tindall,  80  Pa.  295 ;  Gran)bs  v.  Lynch, 
1  Yeates,  108, 

The  defeat  of  plaintiff's  claim  would  be  a  gross  fraud. 

Opinion  by  Mr.  Justice  Green,  July  18, 1895 : 

When  this  case  was  here  before,  160  Pa.  377,  we  expressly 
ruled  that  if  the  conti-act  between  Isal)ella  Heron  and  her 
brother  Patrick  was  a  mere  "  device,"  it "  was  without  effect  and 
presented  no  obstacle  to  the  recovery  of  the  claimant."  Our 
brother  Williams,  delivering  the  opinion  further  said,  "  If  the 
contract  is  not  made  in  good  faith  but  is  entered  into  for  the 
purpose  of  misleading  and  so  defrauding  subcontractors  and 
material  men,  it  should  be  held  invalid  because  of  the  fmud." 

The  testimony  on  the  former  trial  so  far  as  this  subject  is  con- 
cerned, was  practically  the  same  as  on  the  last  trial,  from  which 
the  present  appeal  is  taken. 

An  examination  of  the  present  record  shows  that  the  last  trial 
was  conducted  by  the  learned  court  below  precisely  on  this 
line.  The  fii-st  eight  assignments  of  error  relate  to  the  charge 
of  the  court  upon  this  one  subject,  and  the  admission  of  evi- 
dence to  prove  an  unsuccessful  effort  to  find  Isabella  Heron  in 
order  to  serve  a  subpoena  upon  her.  As  this  effort  was  neces- 
sary to  be  proved  in  order  to  lay  the  foundation  for  admitting 
the  notes  of  her  testimony  on  the  former  trial,  of  course  the 
offer  of  the  proof  was  competent  and  was  properly  allowed. 

The  objection  to  the  effect  of  the  testimony  as  to  the  fraud- 
ulent purpose  of  the  parties,  that  it  was  not  sufficient  to  estab- 
lish a  resulting  trust,  is  not  tenable  and  the  authorities  cited  are 
inapplicable.  The  evidence  was  not  offered  to  create  a  result- 
ing trust  adverse  to  the  holder  of  the  legal  title,  but  to  establish 
a  charge  of  fraud  in  which  it  was  claimed  that  both  the  parties 
to  the  title  participated,  for  the  purpose  of  defrauding  strangers 
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to  the  title,  who  dealt  with  the  parties  in  the  way  of  furnishing 
labor  and  materials.  If  the  transaction  was  of  such  a  character 
it  would  not  pi-evail  against  such  parties.  This  was  what  we 
held  before  and  in  that  regard  the  lesiined  court  below  followed 
our  ruling,  and  in  so  doing  no  error  was  committed. 

The  only  remaining  question  therefore  was,  whether  there 
was  sufficient  evidence  to  leave  to  the  jury  on  this  subject. 
An  examination  of  the  testimony  of  the  two  defendants  con- 
vinces us  that  the  evidence  was  quite  sufficient  to  raise  the 
question.  Aside  from  the  proof  that  Isabella  Heron  was  always 
a  servant  girl  only  working  for  small  weekly  wages,  and,  there- 
fore, could  not  have  the  means  to  engage  in  such  enterprises, 
it  was  quite  undisputed  that  the  actual  transactions  were  all 
conducted  by  her  brother.  It  was  he  who  made  the  contract, 
he  who  raised  the  money  to  pay  for  the  cost  of  the  buildings, 
by  effecting  a  loan  upon  a  giound  rent  deed  signed  by  his  sister 
because  the  title  to  the  land  was  in  her,  he  who  had  the  title 
insured  when  the  loan  was  made.  The  sister  when  examined 
had  little  or  no  knowledge,  even  of  the  deposits  in  bank  to  her 
credit,  from  the  money  borrowed,  nor  could  she  tell  from  what 
sources  she  derived  money  to  anything  like  the  extent  required 
in  the  transaction.  The  brother  drew  the  checks  for  the  money 
that  was  paid  out,  his  sister  merely  signing  them,  and  he  testi- 
fied that  he  sometimes  made  the  deposits  for  her.  When  asked 
for  information  iis  to  where  his  sister  lived  or  could  be  found, 
he  denied  all  knowledge  upon  that  subject,  and  also  as  to  her 
occupation.  When  asked  as  to  the  collection  of  rents  of  the 
houses  he  refused  to  answer.  His  testimony  was  evidently  un- 
candid,  unsatisfactoiy,  and  given  with  an  apparent  desire  to 
conceal  the  real  state  of  the  facts.  The  testimony  of  the  sister 
was  inadequate,  apparently  on  account  of  her  ignorance  of  the 
sictual  facts  of  the  situation.  It  can  be  easily  understood  that 
the  appearance,  and  the  manner  of  testifying,  of  such  witnesses, 
were  of  great  importance  in  determining  their  credibility,  and 
the  true  effect  of  their  testimony.  The  case  was  one  which 
necessarily  required  a  submission  of  all  the  testimony  to  the 
jury  who  alone  could  adjudge  the  facts.  We  think  the  court 
was  entirely  correct  in  refusing  a  binding  instruction  to  find 
for  the  defendant  and  in  leaving  the  whole  case  to  the  jury. 

There  is  no  merit  in  tiie  ninth  assignment.    As  a  matter  of 
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course  the  notes  of  the  testimony  of  Isabella  Heron  on  the  for- 
mer trial,  being  offered  in  evidence  by  the  plaintiff,  were  ad- 
missible in  evidence  agiiinst  her.  As  she  was  absent  from  the 
trial  and  could  not  be  found  after  diligent  search,  there  was  no 
other  course  to  pursue.  The  assignments  of  error  are  all  dis- 
missed. 

Judgment  affirmed. 
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lw_5j5l_     Adam  Clarke  Tietz  r.  Philadelphia  Traction  Co.,  Appel- 
lant. 

Negligence^InadequaU  cJiarge  of  court. 

The  Supreme  Court  will  reverse  a  judgment  in  favor  of  the  plaintiff 
in  an  action  of  trespass  for  pei*sonal  injuries,  where  the  charge  of  the  trial 
jadge  contains  no  clear  statement  of  the  questions  involved,  and  no  ade- 
quate presentation  of  any  of  them ;  and  the  inadequacy  of  the  charge  is 
such  as  to  be  in  its  effect  upon  the  juiy  misleading,  and  in  its  effect  upon 
the  defense  unfair. 

Argued  April  11,  1895.  Appeal,  No.  180,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Phila.  Co.,  Dec.  T., 
1892,  No.  903,  on  verdict  for  plaintiff.  Before  Gbeen,  Wil- 
liams, McCoLLUM,  Dean  and  Fell,  J  J.    Reversed. 

Trespass  for  personal  injuries. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court< 

The  court  charged  as  follows  : 

^^  You  have  had  a  long  and  fatiguing  experience  in  this  case, 
and  I  think  we  are  all  tired,  jury  and  court,  and  counsel,  and 
all,  but  when  you  retire  into  your  room  you  will  then  have 
whatever  time  you  may  think  proper  to  discuss  this  matter, 
and  there  will  be  no  hurry  and  no  reason  why  you  should  not 
do  the  fullest  possible  justice  to  eveiybody's  right  in  this  case. 
You  are  the  sworn  custodians  of  the  rights  of  both  plaintiff 
and  defendant.  There  is  no  short  and  easy  and  quick  way 
of  disposing  of  the  rights  of  this  or  any  other  case.  You 
cannot  adopt  a  precedent  or  a  sentiment  or  any  view  which  is 
not  based  upon  the  law  and  based  upon  the  evidence  in  this 
case.    That  is  your  fii*st  duty,  and  you  must  disregard  every 
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other  consideration  than  that.  Your  effort  must  be  to  find 
out  the  truth  of  the  ease,  and  then  apply  it  in  a  verdict. 

**  There  is  a  large  number  of  undisputed  facts  in  this  case, 
and  I  have  not  the  time  to  go  through  all  of  them.  I  think 
you  will  readily  recall  them,  but  I  can  give  you  some  notion 
as  to  them.  In  the  first  place,  the  condition  of  this  plaintiffs 
health  is  practically  conceded  all  around.  He  is  suffering 
from  the  disease  which  the  doctor  described  as  myelitis,  which 
is  inflammation  of  the  man*ow  of  the  backbone,  and  the  conse- 
quences of  which  you  have  heard.  The  only  question,  so  far 
as  the  liability  of  the  defendant  is  concerned,  is  as  to  what  was 
the  cause  of  his  complaint.  That  there  was  negligence  in  the 
management  of  the  particular  trolley  car  on  that  particular 
day  is  also  unquestioned.  The  question  is  what  were  the  con- 
sequences which  followed  from  that  negligence.  There  is  no 
contributory  negligence  on  the  part  of  this  plaintiff,  so  that 
that  question  does  not  embarrass  you  in  this  case.  What  we 
want  to  ascertain  is  how  far  did  the  defendant  injure  the 
])laintiff,  because  you  have  no  right  to  take  A's  money  with 
which  to  meet  B's  liabilities.  If  this  man  himself  was  the 
unhappy  cause  of  his  own  misfortune  when  he  slipped  from 
that  roof,  this  defendant  can  of  coui-se  have  nothing  to  do  with 
it;  on  the  other  hand,  in  order  to  place  the  liability  on  the 
defendant,  you  must  find  that  the  negligence  of  which  it  was 
guilty  did  produce  the  injuries  claimed  by  this  plaintiff,  which, 
without  that  negligence,  he  would  not  have  suffered  from. 

"  The  question  in  this  case  arises  from  the  fact  that  there 
were  two  accidents.  The  first  was  a  fall  fi-om  the  dye  house 
on  the  26th  of  August,  in  which  this  man  broke  his  leg  and  in 
which  it  is  claimed  by  the  defendant  he  also  injured  his  back. 
The  plaintiff  asserts  that  his  back  was  not  hurt,  and  that  what- 
ever suffering  he  is  now  undergoing  did  not  spring  in  any  way 
from  the  fall  from  the  dye  house.  The  defendant,  on  the  con- 
trary, says  that  that  was  the  cause  of  his  present  condition.  The 
evidence  is  that  the  hospital  records  show  there  was  a  biiiise  on 
his  back,  as  well  as  a  bruise  on  his  right  ankle,  as  well  as  a 
severe  breaking  of  the  two  bones  of  the  lower  leg  and  of  the 
hammer-like  end  of  the  ankle  joint.  It  is  also  in  evidence  that 
on  one  particular  occasion,  some  days  after  he  was  received  in 
the  hospital,  he  complained  of  numbness  in  his  back  and  legs, 
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and  the  opinion  of  the  attendant  physician,  as  recorded  by  him- 
self on  that  day,  was  that  there  had  been  spinal  concussion, 
which  was  the  cause  of  these  sensations.  Spinal  concussion  if 
severe  enough,  it  is  admitted,  might  have  caused  the  condition 
in  which  this  plaintiff  is  to-day.  The  plaintiff  argues  that  that 
passed  away;  that  it  was  not  a  permanent  condition;  that  he 
got  so  much  better  that  the  doctor  never  recorded  any  further 
symptoms  on  the  subject  of  spinal  concussion  and  never  treated 
him  for  the  effects  of  spinal  concussion ;  that  when  he  left  the 
hospital  he  was  in  a  perfectly  good  condition,  except  that  one 
leg  was  a  little  shorter  than  the  other.  In  addition  to  that,  the 
plaintiff  produces  testimony  to  show  that  his  condition  of  health 
was  good  from  the  time  he  left  the  hospital  until  he  was  on  the 
trolley  car  on  the  80th  of  December;  that  he  was  able  to  per- 
form the  sexual  act,  and  his  natural  operations  such  as  passing 
urine  and  dung  were  proper ;  that  after  this  accident  they  ceased 
to  be. 

"  The  plaintiff's  experts,  in  addition,  I  may  say,  ascribed  his 
trouble  to  the  second  accident  and  considered  of  lesser  moment 
the  symptoms  of  numbness  and  so  on  which  the  doctor  de- 
scribed as  a  concussion.  The  plaintiff  said  that  his  back  struck 
against  the  dasher,  and  that  caused  a  bruise  on  this  particular 
place  where  he  now  has  the  trouble.  There  was  no  evidence 
as  to  where  the  bruise  was  on  his  back  at  the  time  he  was 
brought  into  the  hospital.  It  may  have  been  at  that  spot  or  at 
any  spot.     There  is  no  evidence  on  that  point. 

"The  defendant's  experts  say  that  it  is  not  reasonable  to 
suppose  that  this  trouble  is  owing  to  the  second  accident;  that 
it  is  owing  to  the  fii-st,  and  the  principal  reason  on  which  they 
based  this  is  the  fact  that  he  retained  his  urine  so  long,  his 
being  unable  to  make  water  except  through  a  catheter  from 
twenty  to  twenty-seven  days,  and  that  that  was  an  indication 
of  spinal  concussion,  or  some  injury  to  the  spine,  and  that  that 
is  the  probable  cause  of  the  condition  he  is  in.  The  defendant's 
experts  state  that  his  condition  might  be  owing  to  both  acci- 
dents, giving  a  cei-tain  view  of  the  evidence  in  the  case. 

"  [Then  the  question  comes  up,  how  far  the  defendant  would 
be  liable  supposing  his  spine  was  originally  injured,  and  sup- 
posing the  retention  of  urine  passed  away  and  was  not  followed 
by  incontinence  of  urine,  and  supposing  he  was  getting  better 
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of  the  concussion  of  the  spine,  if  the  second  accident,  even 
though  it  did  not  cause  the  present  symptoms,  revived  a  dis- 
ease which  was  at  that  time  a  hidden  condition  in  his  body,  and 
which  might  or  might  not  have  developed  without  the  accident. 
If  that  fii-st  accident  did  not  affect  the  spine,  if  all  the  conse- 
quences to  his  spine  were  what  followed  from  the  second  acci- 
dent, it  is  clear  what  the  cause  was.  If,  on  the  other  hand,  the 
fii-st  accident  laid  the  foundation  for  it,  and  he  was  getting  better, 
and  the  second  accident  revived  the  disease  which  perhaps 
afterwards  would  not  have  been  revived,  then  you  can  ascribe 
the  condition  to  the  second  accident.]  [8] 

**  [The  defendant  also  produced  evidence  that  there  was  no 
violent  shock  in  that  car.  The  fact  that  the  plaintiff^s  two 
legs  were  not  of  the  same  length  may  account  perhaps  for  the 
fact  that  he  was  thrown  more  readily  than  the  others,  and  per- 
haps he  did  not  brace  himself.  Nobody  else  on  that  car  seems 
to  have  been  thrown  off  their  feet.  The  motorman  says  that 
the  car  slid  into  the  other,  and  while  it  pushed  the  lighter  car 
off  the  track,  it  did  not  cause  the  jar  which  would  be  inferied 
from  the  plaintiff  being  fii-st  thrown  forward  and  then  back- 
ward, but  it  may  be  that  what  would  not  have  affected  a  man 
in  sound  health  did  affect  him.]  [4]  Of  course,  men  in  a  weak 
condition  of  health  have  rights  the  same  as  those  in  a  strong 
condition  of  health.  You  will  make  up  your  mind  as  to  how 
far  the  plaintiff's  injuries  can  be  tmced  to  the  defendant. 

"  [As  to  the  question  of  damages,  if  you  find  for  the  plain- 
tiff ;  then  he  has  had  pain  and  suffering,  he  hi\s  had  a  per- 
manent condition  of  ill  health,  a  loss  of  many  of  the  delights 
of  life,  and  certainly  has  been  suffering  from  most  uncomfort- 
able symptoms.  In  addition  to  that,  there  has  been  a  great  loss 
of  earning  power.  You  have  not  the  right  to  capitalize  his 
earning  power  at  a  sum  which  would  yield  the  amount  he  would 
have  earned,  if  invested,  say  at  six  per  cent  during  his  life,  for 
when  he  dies,  no  matter  what  his  earning  power  would  have 
been,  it  would  have  come  to  an  end.  You  must  fix  a  sum 
which  would  fairly  compensate  him  for  the  annual  income 
which  would  have  accrued  to  him  as  long  as  he  lived.  He  is 
living  on  something  which,  in  the  nature  of  things,  must  end 
some  time.  Therefore,  you  cannot  give  him  a  sum  which,  if 
placed  at  interest,  would  bring  him  in  what  he  would  earn 
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yearly.  The  other  elements  of  pain  and  suffering  in  the  past 
and  pain  and  suffering  in  the  future,  are  matters  which  you 
can  take  into  consideration  in  addition  to  the  loss  of  earning 
power. 

"  If  you  find  for  the  plaintiff,  you  will  find  your  damages  on 
the  basis  I  have  given.  If  you  find  for  the  defendant,  of  course, 
no  question  of  damages  arises.]"  [2] 

Verdict  and  judgment  for  plaintiff  for  $26,960.  Defendant 
appealed. 

Urrors  assiffned  were  (1)  that  the  charge  as  a  whole  was  not 
a  fair  and  adequate  presentation  of  the  case ;  especially  in  that 
it  failed  to  refer  to  the  contradiction  by  defendant's  witnesses 
to  plaintiff's  evidence  as  to  the  trolley  occurrence  and  the  fall 
from  the  mill,  but  stated  the  evidence  of  the  plaintiff  upon  these 
points  as  though  uncontradicted;  (2-4)  above  instructions, 
quoting  them. 

Thomai  Learning  and  John  O,  Johnson^  for  appellant,  cited : 
Reichenbach  v.  Ruddach,  127  Pa.  564 ;  Herstine  &  Lehigh,  etc., 
R.  R.,  151  Pa.  244 ;  Penna.  Canal  Co.  v.  Harris,  101  Pa.  80 ; 
Dooner  v.  D.  &  H.  Canal  Co.,  164  Pa.  17 ;  Burke  v.  Maxwell, 
81  Pa.  139. 

A,  S.  L.  Shields^  for  appellee,  cited : — Herstine  v.  Lehigh 
Valley  R.  R.,  151  Pa.  244 ;  Yerkes  v.  Wilson,  81  Pa.  9 ;  Penn. 
Mut.  Ins.  Co,  V.  Snyder,  3  W.  N.  C.  269. 

Opinion  by  Mr.  Justice  Williams,  July  18, 1895: 
This  case  is  in  some  respects  a  remarkable  one.  The  plain- 
tiff is  a  journeyman  tinner  who  worked  at  roofing  and  cornice 
work.  He  earned  when  at  work  two  dollars  and  a  half  per  day 
or  fifteen  dollars  per  week.  In  August,  1892,  while  at  work 
upon  the  roof  of  a  two  story  building  he  fell  to  the  ground,  strik- 
ing upon  the  brick  pavement  in  the  back  yard  of  an  adjoining 
property.  When  his  fellow  workmen  reached  him  he  was  lying 
where  he  struck  and  was  unable  to  move  or  speak.  He  was 
carried  from  the  yard  on  a  litter  and  taken  to  a  hospital.  Here 
it  was  found  that  both  bones  of  one  leg  were  broken  and  the 
bones  about  the  ankle  joint.     He  was  also  bruised  about  the 
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head  and  body.  When  able  to  speak  he  complained  of  numb- 
ness or  loss  of  sensation  in  the  injured  leg  and  in  the  back. 
He  was  also  afflicted  for  some  weeks  with  retention  of  urine, 
and  the  regular  use  of  a  catheter  became  necessary.  At  the  end 
of  forty  days  he  was  able  to  move  about  with  the  aid  of  two 
crutches  and  was  discharged  from  the  hospital  in  this  condition. 
He  continued  to  improve  slowly  for  some  three  months  and  was 
able  to  lay  aside  his  crutches.  At  this  time,  and  before  he  had 
resumed  work  of  an)'  sort  he  became  a  passenger  on  one  of  the 
defendant's  street  cai-s,  and  while  upon  the  car  a  collision  oc- 
curred. The  jar  occasioned  by  it  did  not  jostle  any  other  pas- 
senger from  his  position,  but  the  plaintiff  who  was  standing  on 
the  rear  platform  was  thrown  forward  against  the  glass  window 
in  front  of  him  and  the  skin  was  broken  along  the  ridge  of  his 
nose  by  contact  with  the  glass.  No  other  injury  was  visible, 
or  was  complained  of  at  the  time.  The  plaintiff  left  the  car 
and  walked  back  to  his  home  a  distance  of  half  a  mile  or  more. 
From  the  time  of  this  accident  he  says  he  was  confined  to  his 
bed  for  three  weeks,  when  he  began  to  improve,  and  thereafter 
continued  to  gain  slowly  until  he  began  work  as  a  canvassing 
agent  for  a  laundry,  going  about  with  a  horse  and  wagon  col- 
lecting articles,  taking  them  to  the  laundry,  and  returning 
them  again  to  their  owners.  This  business  he  was  still  engaged 
in  at  the  time  of  the  trial.  He  alleged  however  that  he  was 
disabled  for  work  at  his  trade  because  of  a  severe  injury  to  his 
spine  resulting  from  the  jar  suffered  while  on  the  street  car, 
and  that  bis  earning  power  was  largely  and  permanently  im- 
paired thereby.  The  defendant  did  not  deny  that  the  plaintiff's 
spine  was  in  a  diseased  condition,  but  alleged  tliat  it  was  duo 
to  the  injury  received  at  the  time  of  his  fall,  which  was  an  ade- 
quate cause  to  account  for  it  and  which,  it  was  argued,  did  in 
fact  produce  the  condition  from  which  the  plaintiff  was  suffer- 
ing. It  was  further  contended,  that  the  jar  resulting  from  the 
collision  was  not  an  adequate  cause,  inasmucli  as  it  was  not 
severe  enough  to  jostle  any  other  person  from  his  position  in 
the  car  whether  such  pei-son  was  seated  or  standing.  It  is  very 
plain  therefore  that  the  great  question  of  fact  for  the  jury  Wiis 
whether  the  spinal  disease  from  which  the  plaintiff  was  suffer- 
ing at  the  trial  was  occasioned  by  his  fall  from  the  roof  of  a 
two  stoiy  building  to  a  brick  pavement  below,  or  by  the  jolt 
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received  while  on  the  street  car  of  the  defendant  company.  If 
it  was  found  to  be  the  result  of  the  fall  there  was  the  further 
question  as  to  what  injury  had  been  suffered  as  the  i*esult  of 
the  jolt  by  the  cutting  of  the  face,  or  other  consequence  of  the 
plaintiff's  loss  of  his  equilibrium. 

The  fii-st  assignment  of  error  complains  that  the  charge  of 
the  learned  judge  did  not  properly  submit  these  questions,  but 
that  in  its  treatment  of  them  it  was  inadequate  and  unfair. 
We  do  not  understand  that  partiality  or  intentional  unfairness 
is  charged,  but  that  the  inadequacy  of  the  charge  was  such  as 
to  work  unfairness  to  the  defendant.  Turning  to  the  chai-ge 
we  find  that  the  learned  judge  begins  by  saying  "  I  think  we 
are  all  tired,  jury  and  court,  and  counsel,  and  all.'*  Continuing, 
he  said,  ''  I  have  not  the  time  to  go  through  all  of  "  the  facts 
that  should  be  considered,  but  added,  ^^  I  can  give  you  some  no- 
tion of  them."  He  then  directed  the  attention  of  the  jury  to 
the  diseased  condition  of  the  plaintiff,  stated  that  the  negligence 
of  the  defendant  in  the  management  of  the  car  was  ^^  unques- 
tioned," and  told  them  there  was  no  contributory  negligence 
on  the  part  of  the  plaintiff.  He  then  stated  the  question  to  be 
"how  far  did  the  defendant  injure  the  plaintiff?"  To  guide 
them  in  determining  this  question  he  referred  briefly  to  the 
medical  testimony  relating  to  the  character  of  the  plaintiff's 
disease  and  its  probable  cause,  and  told  them  that  from  this  tes- 
timony the  question  was  raised  ^'  how  far  the  defendant  would 
be  liable,"  on  the  supposition  that  certain  facts  should  be  found 
by  the  jury.  These  are  referred  to  in  the  third  specification  of 
error.  They  are  these :  "Supposing  his  spine  was  originally 
injured  (by  the  fall),  and  supposing  the  retention  of  the  urine 
passed  away  and  was  not  followed  by  incontinence  of  urine, 
and  supposing  he  was  getting  better  of  the  concussion  of  the 
spine  (occasioned  by  the  fall),  if  the  second  accident  (the  jolt 
on  the  car),  even  though  it  did  not  cause  the  present  symptoms, 
revived  a  disease  ....  which  might  or  might  not  have  devel- 
oped without  the  accident "  (the  jolt).  If  these  supposed  facts 
were  found  they  were  told  they  might  hold  the  defendant  liable 
for  the  results  of  a  disease  it  did  not  cause  and  which  might 
have  assumed  the  same  proportions  if  the  accident  on  the  car 
had  never  happened.  But  we  will  use  the  words  of  the  charge 
upon  this  point.     They  are,  "  If  on  the  other  hand  the  first  acoi- 
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deut  laid  the  foundations  for  it "  (plaintiff's  present  condition) 
"and  he  was  getting  better,  and  the  second  accident  revived 
the  disease  which  perhaps  afterwards  would  not  have  been  re- 
vived "  (and,  perhaps  would  have  been)  "  then  you  can  ascribe 
the  condition  to  the  second  accident."  The  learned  judge  then 
referred  to  the  position  taken  by  the  defendant  that  the  acci- 
dent on  the  car  was  not  violent  enough  to  produce  any  serious 
injuiy  and  dealt  summarily  with  it  in  this  fashion :  "  It  may 
be,"  said  he,  that  what  would  not  have  affected  a  man  in  sound 
health  did  affect  him.  Of  course  men  in  a  weak  condition  of 
health  have  rights  the  same  as  those  in  a  sound  condition  of 
health."  With  this  remark  this  line  of  defense  was  dismissed 
from  considemtion.  What  had  been  in  fact  submitted  to  the 
juiy  except  the  amount  of  the  damages  it  would  be  difficult  to 
see.  In  the  language  of  the  assignment  of  error  this  charge 
was  inadequate ;  so  inadequate  as  to  be  in  its  effect  upon  the 
jury  misleading,  and  in  its  effect  upon  the  defense  unfair.  The 
result  was  a  verdict  of  little  less  than  twenty-seven  thousand 
dollars.  The  learned  judge  had  said  to  the  jury  upon  the  sub- 
ject of  damages  "  You  have  no  right  to  capitalize  his  earning 
power  at  a  sum  which  would  yield  the  Amount  he  would  have 
earned,  say  at  six  per  cent  during  his  life,  for  when  he  dies,  no 
matter  what  his  earning  power  would  have  been,  it  would  have 
come  to  an  end."  If  the  loss  in  earning  power  be  what  the 
plaintiff  claims,  thirteen  dolIai*s  per  week,, and  no  allowance  be 
made  for  vacations,  sickness  or  want  of  work,  but  every  day  in 
the  year  be  counted,  his  total  loss  of  earning  power  might  be 
six  hundred  and  seventy-six  dollars  per  year.  The  amount  of 
the  verdict  put  at  interest  at  six  per  cent  would  yield  an  income 
of  sixteen  hundred  and  twenty  dollai-s  per  year.  The  jury  did 
just  what  the  learned  judge  told  them  they  must  not  do.  They 
capitalized  the  plaintiff's  loss  of  earning  power.  They  empha- 
sized their  disregard  of  the  instructions  of  the  court  by  nearly 
trebling  the  sum  so  anived  at.  The  verdict  should  have  been 
promptly  set  aside  for  this  reason  alone.  When  a  motion  was 
made  to  set  it  aside  the  learned  judge  for  some  reason  that  we 
cannot  discover  refused  it,  and  entered  judgment  on  the  verdict 
without  abatement  or  modification.  This  is  not  assignable  for 
error,  but  in  view  of  the  explicit  direction  to  the  jury  as  to  their 
duty  in  the  premises,  it  deserves  mention  as  one  of  the  notice- 
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able  things  upon  this  record.  We  should  have  been  gratified, 
and  perhaps  helped  in  the  disposition  of  this  case,  if  the  learned 
judge  had  placed  his  reasons  for  sustaining  a  verdict,  rendered 
in  flat  violation  of  his  instinictions,  in  some  substantial  form  on 
the  record.  But  we  sustain  the  first  assignment  of  error.  The 
charge  was  inadequate.  It  contained  no  clear  statement  of  the 
questions  involved  and  no  adequate  presentation  of  either  of 
them.  The  second,  third  and  foui-th  assignments  are  also  sus- 
tained and  for  the  same  reason.  The  treatment  of  the  subjects 
referi'ed  to  therein  is  wanting  in  clearness  and  fullness. 

The  length  of  the  trial  and  the  fatigue  incident  to  it  are  no 
doubt  responsible  for  the  haste  and  inadequacy  of  the  charge, 
but  they  cannot  remove  the  well  grounded  objections  urged 
against  it  in  this  court.  It  is  the  fact  of  inadequacy  from 
which  the  defendant  suffers,  and  of  which  we  are  bound  to  tiike 
notice. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  is 
awarded. 

Dean,  J.,  dissents  from  reasons,  but  concui's  in  judgment. 

CoNCURKiNG  Opinion  by  Mr.  Justice  Dean  : 

I  concur  in  the  judgment  in  tliis  case  but  do  not  concur  in 
the  reasons  therefor.  They  do  not,  in  my  opinion,  keep  suf- 
ficiently in  view  the  character  of  the  evidence  adduced  on  both 
sides  at  the  trial,  but  strike  me  as  resting,  in  the  main,  on  w]uit 
is  assumed  by  this  court  to  be  an  excessive  verdict. 

The  function  of  determining  the  truth  from  contradictory 
evidence,  in  this  commonwealth  is  confided  to  the  jury.  As 
long  as  our  constitution  declares  that  trial  by  jury  shall  remain 
as  heretofore,  the  stability  and  permanency  of  our  judicial 
system  will  be  best  served,  if  all  those  concerned  in  its  adminis- 
tration keep  strictly  within  the  lines  laid  down  by  the  funda- 
mental law. 

Here,  it  was  in  effect  conceded  that  plaintiff  at  time  of  trial 
was  a  physical  wreck  beyond  hope  of  repair.  It  was  also  con- 
ceded, that  about  five  months  before  the  car  accident  he  had 
fallen  from  a  building  and  sustained  veiy  serious  injury  ;  fur- 
ther, it  was  scarcely  denied  that  at  this  time  he  had  apparently, 
in  good  degree,  recovered  from  the  effects  of  the  fii-st  injury 
and  was  again  earning  a  livelihood. 
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At  the  trial,  plaintiff  bad  oflFered  evidence  tending  to  show: 

1.  Negligence  on  part  of  defendant  resulting  in  personal  injury. 

2.  That  recovery  from  his  fii-st  injury  had  been  arrested  there- 
by, and  permanent  disability  induced. 

The  trial  was  long  and  the  contradictory  testimony  abundant. 
The  questions  from  it  for  the  jury  to  answer  were :  Had 
defendant  by  negligence  injured  plaintiff?  If  so,  to  what  ex- 
tent ?  Was  the  first  injury  permanent  or  only  temporary,  and 
he  on  the  road  to  recovery  at  the  time  of  the  second  one  ?  If 
even  his  first  injury  was  permanent,  was  it  aggravated  by  the 
second  ?  If  not  permanent,  had  it  been  made  so  by  the  second? 
The  conflicting  evidence  bore  on  all  these  questions.  The 
importance  of  the  case  suggested  a  full  and  clear  exposition  of 
the  law  applicable  to  it ;  it  was  the  manifest  duty  of  the  judge 
to  give  it,  and  no  weariness  brought  on  by  a  long  and  vexa- 
tious trial,  or  aversion  to  the  drudging  labor  necessary  to  the 
elimination  of  confusing  and  irrelevant  details,  from  that  which 
bore  directly  on  the  important  issue,  could  absolve  him  from 
this  duty.  This  was  not  performed,  and  in  this  sense  the 
charge  was  inadequate.  It  was  not  such  a  charge  as,  in  a  case 
of  this  gravity,  both  parties  had  the  right,  not  only  to  expect, 
but  to  demand.  Therefore,  there  was  error,  not  in  commis- 
sion, for  there  is  nothing  fairly  objectionable  in  what  was  said, 
but  in  omission.  I  will  not  undertake  to  say  the  jury  erred  in 
their  verdict,  for  I  do  not  know.  I  have  no  more  right  to  tell 
them  what  was  the  truth  from  this  testimony,  than  they  have 
to  tell  me  what  is  the  law  applicable  to  it.^  I  do  know,  how- 
ever, they  did  not  have  from  the  court  that  full  and  clear 
statement  of  the  law  applicable  to  the  evidence  which  should 
precede  intelligent  deliberation  and  correct  conclusion.  A 
jury  of  the  very  best  informed  laymen  are  entitled  to  this  much 
aid  from  the  court.  These,  very  briefly,  are  my  reasons  for 
sending  the  case  back  for  retrial ;  not  because  the  jury  cer- 
tainly erred,  but  because  they  had  not  all  the  light  they  ought 
to  have  had  from  him  whose  duty  it  was  to  carry  the  lanteni, 
and  therefore,  being  left  in  the  dark,  they  may  have  stumbled. 
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208      »^64     Philadelphia,   Appellant,   v.   Keystone    Battery    A. 

National  Guard  of  Penna. 

[Marked  to  be  reported.] 

Taxaiion^Piiblic  charity^- Military  organization, 

A  militai7  organization,  maintained  by  state  appropriations  and  public 
subscriptions,  whose  only  objoct  is  gratuitous  service  to  the  public  with- 
out any  profit  or  expectation  of  gain,  is  a  purely  public  charity,  and  its 
property  is  not  subject  to  taxation. 

Under  the  act  of  June  4, 1879,  P.  L.  90,  such  an  organization  cannot  be 
taxed  upon  a  lot  and  building  which  it  had  bought  for  the  purpose  of  an 
armory,  and  subsequently  abandoned  for  a  better  location,  during  the 
inteiTal  between  the  abandonment  of  the  first  building  and  the  erection 
of  the  new  one. 

Argued  April  12, 1895.  Appeal  No.  101,  Jan.  T.,  1895,  by 
plaintiff,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Sept.  T., 
1892,  No.  1260,  on  verdict  for  defendant.  Before  Green, 
Williams,  McCoLLUiki,  Dean  and  Fell,  JJ.    AflSrmed, 

Scire  facias  sur  municipal  lien  for  taxes.  Before  Penny- 
packer,  J. 

At  the  trial  it  appeared  that  the  property  in  question  was 
purchased  on  May  24,  1889,  by  a  corporation  known  as  the 
Keystone  Battery  A,  National  Guard,  of  Pennsylvania.  In 
the  summer  of  1889,  the  company  began  the  construction  of  an 
armory  upon  the  lot  from  funds  collected  by  voluntary  sub- 
scriptions. After  the  foundation  walls  had  been  erected,  and 
a  part  of  the  stone  for  the  superstructure  laid,  the  lot  was 
found  unsuitable,  and  the  work  was  stopped.  The  company, 
however,  did  not  formally  undertake  to  sell  the  lot  until  No- 
vember, 1891.  In  July,  1892,  it  was  sold  to  the  Univeraity  of 
Pennsylvania.  The  proceeds  of  the  sale,  together  with  other 
funds  collected,  were  applied  to  the  erection  of  an  armory  else- 
where, which  is  now  completed  and  in  occupation.  The  city 
claimed  to  collect  the  tax  assessed  for  the  year  1891  upon  the 
lot  in  question.  The  court  gave  binding  instructions  for  de- 
fendant.    Plaintiff  appealed. 

Urror  assigned  was  above  instruction. 
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Chester  N.  Farr^  Jr,^  JE.  Spencer  Miller^  assistant  city  solici 
tor,  and  John  L,  Kinsei/^  city  solicitor,  with  him,  for  appellant. — 
The  facts  that  the  property  was  purchased  with  the  proceeds 
of  public  spirited  contributions,  and  that  the  purchase  money 
from  its  sale  was  applied  to  the  erection  of  the  armory  else- 
where, have  no  weight  upon  the  present  decision.  The  source 
of  the  destination  of  the  funds  represented  b}'  the  property 
cannot  entitle  it  to  exemption,  if  the  use  be  not  such  as  is  con- 
templated by  the  constitution  of  1874,  or  the  exempting  stat- 
utes passed  in  pui-suance  of  it :  Phila.  v.  Barber,  160  Pa.  123 ; 
Phila.  y.  Mercantile  Library  Co.,  161  Pa.  155 ;  Phila.  v.  Am. 
S.  S.  Union,  161  Pa.  807. 

The  defendant  must  draw  its  exemption,  if  at  all,  from  the 
acts  of  May  14,  1874,  P.  L.  158,  and  June  4,  1879,  P.  L.  90 : 
Phila.  V.  Barber,  160  Pa.  123. 

Ownei-sliip  by  a  charitable  corporation  and  application  of  all 
the  proceeds  to  charitable  purposes,  afford  not  the  slightest 
claim  to  privilege  from  the  general  burden  of  taxation.  The 
use,  not  the  ownei-ship,  is  decisive :  Philadelphia  v.  Pennsylvania 
Hospital,  134  Pa.  171. 

J,  Martin  Rommel,  for  appellee. — It  was  tlie  common  law  of 
England,  and  has  been  generally  followed  in  this  country,  that 
public  property  is  exempt  from  taxation  on  geneml  principles, 
and  no  constitutional  or  statutory  provision  is  necessary  to 
accomplish  that  purpose :  Desty  on  Taxation,  34 ;  Cooley  on 
Taxation,  131 ;  Directors  of  the  Poor  v.  School  Directoi^,  42 
Pa.  21. 

This  reasoning  still  applies,  nothwitlisUmding  that  acts  of 
April  8,  1873,  and  May  14,  1874,  prescribing  that*' all  real 
estate  "  shall  be  subject  to  taxation,  for  the  general  inference 
of  the  law  is  that  the  general  language  of  statutes  prescribing 
the  property  which  shall  be  taxable  is  not  applicable  to  public 
property.  "  All  property  in  the  state  means  all  private  prop- 
erty, and  does  not  include  public  property : "  Peoples  v.  Mc- 
Creery,  34  Cal.  432 ;  Trustees  v.  Trenton,  30  N.  J.  Eq.  667  ; 
Tener  v.  National  Guard,  13  W.  N.  C.  310. 

Chester  If.  Farr,  Jr.,  E.  Spencer  Miller,  assistant  city  so- 
licitor, and  John  L.  Kivsey,  city  solicitor,  with  him,  for  appel- 
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lant,  in  reply. — It  is  very  questionable  whether  the  Keystone 
Battery  is  a  public  organization :  See  Twelfth  St.  Market  Co. 
V.  Philadelphia  and  Reading  Temiinal  R.  R.,  142  Pa.  580,  and 
McLeod  V.  Centml  Normal  School  Association,  162  Pa.  t575. 

We  submit  that  no  more  can  be  claimed  than  that  conceded 
by  this  court  to  the  Centml  Normal  School  Association  in  the 
latter  case,  to  wit,  tliat  it  was  an  organization  aCFoi-ded  by  stat- 
ute certain  privileges  on  condition  of  submitting  to  certain 
requirements  and  restrictions. 

The  present  case  is  verj'  different  from  that  of  Tener  v. 
National  Guard,  13  W.  N.  C.  810 ;  in  that  case  the  corpomtion 
had  been  expressly  granted  a  corporate  franchise  to  conduct  a 
military  company.  A  more  important  difference  is  that  the 
property  in  question  was,  and  had  continued  for  years,  in  ac- 
tual use  for  the  militiiry  purposes  of  the  organization. 

Opikion  by  Mb.  Justice  Grbbn,  July  18,  1895: 
We  think  it  cannot  be  questioned,  indeed  it  is  not,  that 
the  Keystone  Battery  is  a  purely  public  charity.  It  is  a  mili- 
tary organization  maintained, by  state  appropriations  and  public 
subscriptions,  and  its  only  object  is  the  gratuitous  service  of 
the  public  without  any  profit  or  expectation  of  gain.  The  lot 
in  question  was  purchased  for  the  purpose  of  erecting  thereon 
an  armory  building  for  the  use  of  the  Battery  and  was  of 
coui-se  public  property.  If  the  building  had  been  completed 
and  used  for  its  intended  purpose,  it  is  not  contended  that  it 
would  have  been  liable  to  taxation.  But  the  building  was 
only  commenced,  and  then  abandoned  on  account  of  an  objec- 
tionable location,  and  the  appellee  then  sought,  and  finally 
obtained,  another  lot  upon  which  they  afterwai*ds  erected  a 
complete  armory  building.  The  first  lot  was  finally  sold  and 
the  proceeds  were  used  in  the  purchase  of  the  new  lot  and  the 
erection  of  the  new  a^mor)^  It  is  argued  for  the  appellant 
that  during  the  interval  between  the  abandonment  of  the  fii-st 
building  and  the  erection  of  the  new  one,  the  first  lot  and 
partly  constructed  building  were  subject  to  taxation. 

But  the  act  of  June  4, 1879,  P.  L.  90,  provides,  "  That  noth- 
ing in  the  act  to  which  this  is  a  supplement  (act  of  1874)  shall 
be  taken  as  implying  that  any  building  though  incomplete  or 
in  course  of  construction  shall  be  subject  to  taxation,  where 
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said  building  was  intended  under  provision  of  said  act  to  be 
exempt  from  taxation  when  completed.'* 

It  seems  veiy  clear  to  us  that  this  act  is  entirely  applicable 
to  the  present  case  even  if  the  propeily  would  be  taxable  with- 
out it,  which  is  very  doubtful.  There  was  nothing  in  the  evi- 
dence to  show  that  the  lot  was  held  for  investment  purposes 
or  for  any  purpose  of  profit.  It  was  manifestly  held  only  until 
it  could  be  sold,  and  it  was  sold  as  soon  as  a  pui*chaser  could 
be  obtained,  and  the  proceeds  used  for  the  erection  of  the  new 
building. 

Judgment  affirmed. 


Martha  Jane  Irvin,  Appellant,  v.  John  Irvin. 

Contract — Illegality  of  contract — Divorce, 

It  is  not  against  public  policy  for  a  wife  to  enter  into  a  written  contract 
with  a  third  person,  for  a  valuable  consideration,  that  in  any  proceeding 
she  may  institute  against  her  husband  for  diyoi*ce  she  will  not  assign  any 
other  reason  therefor  than  the  deseition  of  hei*  by  her  husband. 

A  wife  having  refused  to  join  her  husband  in  a  deed  of  lands  owned  by 
her  husband,  subsequently  entered  into  a  written  agi*eement  with  her  hus- 
band^s  brother  by  which,  in  consideration  of  her  joining  in  the  deed,  she 
was  to  be  paid  by  the  brother  a  certain  sum  of  money.  It  was  also  stip- 
ulated that  in  any  proceeding  she  might  institute  against  her  husband  for 
divorce,  she  would  not  assign  any  otiier  reason  therefor  tlian  the  desertion 
of  her  by  her  husband.  Part  of  the  money  was  paid  in  cash,  and  part  by 
note.  In  a  suit  upon  the  note  the  brother  offered  evidence  that  at  the  time 
the  note  was  executed  there  was  a  parol  agreement  by  the  wife  that  the 
note  was  not  to  be  paid  until  she  had  prosecuted  to  successful  issue  divorce 
proceedings  against  her  husband.  Held,  that  as  the  written  agreement  con- 
tained a  sufficient  consideration  to  sustain  the  note,  the  defendant  could  not 
set  up  the  parol  contract,  although  against  public  policy,  to  defeat  the 
agreement. 

In  such  a  case  the  integrity  of  the  established  written  contract  could  not 
be  affected  by  what,  if  true,  was  a  collateral  undertaking  to  do  an  unlaw- 
ful act.  The  written  contract  did  not  rest  on  a  vicious  consideration, 
which  struck  at  the  contract  itself  so  that  it  never  had  a  legal  entity.  It 
rested  on  a  perfectly  good  consideration,  wholly  independent  of  the  merely 
collateral  promise.  No  verdict  against  the  conti*act  could  on  such  evi- 
dence be  sustained. 

Argued  April  23,  1895.     Appeal,  No.  35,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Clearfield  Co.,  Feb.  T.,  1890, 
Vol.  clxix — 34 
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No.  163,  on  verdict  for  plaintiff.     Before  Steebett,  C.  J., 
Gkeen,  Mitchell,  Dean  and  Fell,  JJ.    AflSrmed. 

Assumpsit  on  a  written  contract. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

When  Cyrus  Gordon  was  on  the  stand  he  was  asked  this 
question : 

Q.  "  State,  Judge  Gordon,  whether  or  not  at  the  time  the 
note  was  delivered  to  you  as  custodian  it  was  to  be  held  by 
you  until  a  condition  was  complied  with,  and  was  not  to  become 
the  property  of  the  plaintiff  in  this  suit  until  that  condition  was 
complied  with." 

Mr.  Peale :  "  Objected  to,  as  not  cross-examination." 

By  the  Court:  "  We  think  it  is  not  cross-examination.  It  is 
an  introduction  into  this  case  at  this  stage  of  a  defense  which 
we  will  not  admit.  Exception,  and  bill  sealed  for  defend- 
ant." [1] 

"  The  defendant  offei-s,  befoi-e  the  note  now  offered  in  evi- 
dence and  the  objection  thereto  is  passed  upon,  to  ask  Judge 
Gordon,  in  whose  custody  the  note  now  is  and  who  has  pro- 
duced the  same  in  court, 

"1st.  Whether  or  not  at  the  very  time  the  note  was  deposited 
with  Murray  &  Gordon  in  escrow  as  custodians  for  the  parties, 
Martha  Jane  and  John  Irvin,  there  was  a  written  agreement 
made  and  signed  by  them,  Murray  &  Gordon,  and  given  to 
John  Irvin,  by  which  written  agreement  or  paper  a  condition 
was  attached  to  said  note,  and  to  prove  that  this  condition  has 
not  been  complied  with,  and  therefore  the  plaintiff  is  not 
entitled  to  sue  upon  the  note  or  offer  it  in  evidence. 

"  This  for  the  purpose  of  showing  on  cross-examination  the 
res  gestae  surrounding  the  delivery  of  the  note  in  escrow,  and 
the  incidents  surrounding  the  making  of  the  escrow ;  and  that 
it  never  was  delivered." 

Plaintiff's  counsel  object  to  the  foregoing  question,  because, 

"  1st.  It  is  not  proper  cross-examination. 

"  2d.  That  John  Irvin,  the  maker  of  the  note  in  question, 
could  not  in  placing  in  the  hands  of  the  custodians  attach 
other  conditions  than  conditions  in  the  written  agreement  of 
Sept.  11,  1881 

"8d.  That  the  written  agieement  of   September  11,  1884, 
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specifies  that  Martha  Jane  Irvin  is  to  receive  six  thousand 
dollars  in  consideration  of  her  performance  of  the  three  stip- 
ulations set  forth.  It  is  objected  that  no  other  terms  or  condi- 
tions however  expressed  can  now  be  put  in  evidence  upon 
cross-examination." 
Objections  sustained,  offer  overruled,  and  bill  sealed.  [2] 
**  The  defendant  proposes  to  prove  by  the  witness  on  the 
stand,  Judge  Cyrus  Gordon,  and  by  other  witnesses  and  by 
papers  in  writing,  the  following  facts  : 

"1st  That  on  the  11th  da)*^  of  September,  1884,  and  contem- 
poraneously with  the  making  and  execution  of  the  agreement 
of  that  date  between  Martha  Jane  Irvin  and  John  Irvin,  it  was 
agreed  upon  by  Messrs.  Muri-ay  &  Gordon,  acting  as  attorneys 
for  Martha  Jane  Irvin,  and  Messi-s.  Orvis  &  Snyder,  acting  as 
attorneys  for  John  Irvin,  that  the  defendant  upon  the  execu- 
tion and  delivery  of  the  second  deed  called  for  in  said  agree- 
ment of  Sept  11, 1884,  should  pay  therefor  the  sum  of  81,000  to 
Murray  &  Gordon,  and  that  no  more  should  be  paid  under  said 
agreement  until  the  said  Martha  Jane  Irvin  had,  by  proceed- 
ings to  be  begun  by  her,  procured  a  divorce  from  her  husband, 
James  A.  Irvin  ;  that  she  was  fully  acquainted  with  this  con- 
temporaneous agreement  before  she  executed  the  written  agree- 
ment and  assented  fully  to  the  same,  and  in  pui^uance  thereof 
did  on  the  11th  day  of  September,  A.  D.  1884,  make  affidavit  to 
her  petition  for  divorce  before  the  then  judge  of  the  court  of 
common  pleas  of  Clearfield  county,  and  that  on  the  13tli  day 
of  September,  1884,  a  subpoena  sur  divorce  was  awarded  and 
issued  on  the  24th  day  of  September,  1884.  Tliat  it  was  dis- 
tinctly agreed  that  the  consideration  for  the  divorce  was  the 
further  payment  of  the  sum  of  $4,000,  mentioned  as  part  of 
the  considei-ation  in  the  agreement  of  the  11th  of  September, 
1884,  and  that  no  part  of  the  $4,000  was  to  be  paid  by  the 
defendant  until  the  decree  in  the  divorce  proceeding  was 
entered,  and  that  a  paper  in  writing  was  on  the  same  day,  viz, 
the  11th  of  September,  1884,  agreed  upon  between  Murray  & 
Gordon,  attorneys  for  Martha  Jane  Irvin,  and  Orvis  &  Snyder, 
attorneys  for  John  Irvin,  in  which  the  aforesaid  consideration 
for  the  $4,000  note  and  the  purpose  of  placing  said  note  in 
custody  of  Murray  &  Gordon  were  set  forth,  which  paper  in 
writing  it  was  agreed  should  be  signed  by  the  attorneys  of  said 
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MaHha  Jane  Irvin,  when  the  $4,000  note  was  given,  and 
delivered  to  John  Irvin.  That  to  secure  the  payment  of  the 
$4,000,  when  the  divorce  was  obtained,  it  was  agi-eed  in  said 
contempoi-aneous  agreement  of  the  11th  of  September,  1884, 
that  John  Irvin  would  make  his  negotiable  promissory  note 
with  an  indorser  satisfactory  to  said  attorneys  of  Martha  Jane 
Irvin  for  the  $4,000,  and  make  the  same  to  fall  due  and  become 
payable  at  a  date  that  the  same  could  be  delivered  to  said 
plaintiff  after  a  decree  in  divorce  was  entered  and  before 
maturity  of  the  note,  in  order  that  the  same  could  be  dis- 
counted or  transferred  to  a  third  party  for  a  bona  fide  consid- 
eration. That  the  said  contemporaneous  agreement  was  an 
important  and  material  part  of  the  agreement  and  settlement 
made  on  the  11th  of  September,  1884,  and  was  the  inducing 
cause  of  John  Irvin  entering  into  and  signing  the  agreement 
of  September  11,  1884,  and  that  without  this  contemporaneous 
agreement  he  would  not  have  signed  the  written  agreement, 

"  2d.  That  after  the  execution  of  the  agreement  by  John  Irvin 
and  the  payment  by  him  of  the  sum  of  $1,000  for  the  deed  for 
the  "Elk  Lick"  tract,  and  after  making  her  petition  and  hav- 
ing a  subpoena  in  divorce  awarded,  and  after  the  appointment 
of  a  commissioner  to  take  testimony  therein,  the  said  Martha 
Jane  Irvin  refused  to  proceed  further  to  pei-form  her  part  of 
the  written  agieement  as  well  as  the  contemporaneous  parol 
agreement,  and  persisted  in  said  refusal  until  the  28th  of  March, 
1885,  when  she  notified  her  counsel  to  proceed  with  her  appli- 
cation for  divorce,  and  notified  them  in  writing  of  her  will- 
ingness to  carry  out  the  agreement  made  with  John  Irvin,  not 
only  as  to  the  part  in  writing,  but  also  as  to  the  part  not  in  the 
writing  of  the  lltb  of  September,  1884,  signed  by  the  plaintiff 
and  defendant,  but  in  the  paper  agreed  upon  on  the  same  day, 
and  which  was  to  be  signed,  relating  to  the  divorce.  That  upon 
the  receipt  of  this  written  authority  and  direction,  her  attor- 
neys notified  the  attorneys  of  John  Irvin  of  her  willingness 
to  carry  out  the  previous  agreement  of  the  parties  and  their 
attorneys,  and  that  thereupon  the  said  Martha  Jane  Irvin 
through  her  attorneys  did  agree  in  writing  that  upon  the  pay- 
ment by  John  Irvin  of  $1,000  that  the  second  deed  should  be 
delivered  as  called  for  by  the  written  agreement  of  the  11th 
September,  1884,  but  that  the  said  attorneys  would  hold  said 
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$1,000,  and  not  pay  over  the  same  until  such  time  as  the  said 
Maiiiha  Jane  Irvin  delivered  up  peaceable  possession  of  certain 
premises  then  occupied  by  her,  and  at  the  same  time  the  said 
Martha  Jane  Irvin  through  her  attorneys  agreed  in  writing  to 
receive  for  the  remaining  $-1,000  mentioned  in  the  written 
agreement  of  the  11th  of  September,  1884,  and  for  which  a  note 
was  to  be  given,  indorsed  by  some  one  to  be  approved  of  by  her 
attorneys ;  a  note  of  John  Irvin  indorsed  by  Annie  M.  Irvin 
for  $4,000,  bearing  date  the  8th  of  October,  1884,  with  interest 
from  the  1st  of  December,  1884,  under  the  stipulation  and  agree- 
ment set  out  in  the  writing  that  the  said  note  was  not  to  be 
delivered  to  the  said  Martha  Jane  Irvin  until  she  obtained  a 
decree  of  divorce  from  James  A.  Irvin.  That  upon  the  mak- 
ing of  said  papeL*s  in  writing  John  Ii-vin  paid  the  sum  of  $1,000 
to  the  attorneys  of  Martha  Jane  Irvin,  and  also  made  and  de- 
livered to  them  the  note  of  $4,000,  upon  which  this  suit  is 
brought  That  the  second  deed  was  then  delivered  as  agreed 
upon,  but  that  the  plaintiff  did  not  deliver  peaceable  possession 
of  the  premises  called  for  until  long  afterwards,  and  never  did 
procure  the  divorce  she  agreed  to  up  to  this  date.  This  for  the 
purpose  of  showing  that  the  consideration  for  the  $4,000  is  ille- 
gal and  against  public  policy.  And  also  for  the  further  pur- 
pose of  showing  that  the  note  placed  in  escrow  with  a  condition 
attached  thereto  has  never  become  the  property  of  the  plaintiff, 
and  that  she  is  not  entitled  to  have  the  delivery  thereof  nor 
maintain  the  present  action  thereon.'* 

Plaintiff's  counsel  object  to  the  foregoing  for  the  following 
reasons : 

"1st.  That  the  proposed  parol  evidence  is  inconsistent  with 
the  written  agreement.  Where  the  illegal  consideration  re- 
ferred to  does  not  appear  on  the  face  of  the  writing  but  is  inter- 
posed by  way  of  defense  as  in  this  action,  the  defendant  becomes 
the  actor,  and  the  rule  in  pari  delicto  applies  against  him  and 
not  in  his  favor. 

"  2d.  That  parol  evidence  of  other  matter  in  conflict  with  that 
contained  in  the  written  agreement  between  the  parties  made 
on  the  11th  of  September,  1884,  is  inadmissible  to  defeat  recov* 
eiy  in  this  case. 

"  3d.  That  the  evidence  offered  by  the  defendant  being  all 
parol  and  offered  for  the  purpose,  as  the  offer  sets  forth,  of 
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proving  an  illegal  consideration  and  coupling  it  with  the  legal 
consideration  expressed  in  the  written  agreement  in  order  to 
defeat  the  consideration  named  in  the  agreement,  it  is  irrele- 
vant and  inadmissible  to  affect  the  rights  of  the  plaintiff. 

"4th.  That  valuable  dower  rights  having  been  conveyed 
by  the  plaintiff  to  the  defendant  in  pursuance  of  the  agreement 
of  the  11th  of  September,  1884,  and  the  covenants  of  said 
agreement  having  been  substantially  performed  by  the  plain- 
tiff, the  defendant  is  estopped  from  introducing  parol  proof  of 
an  illegal  consideration  for  the  purpose  of  defeating  recovery 
of  the  consideration  money  named  in  said  contract  and  reiter- 
ated in  said  deeds  conveying  the  dower  rights  of  the  plaintiff. 

"  5th.  That  it  is  not  alleged  or  proposed  to  be  proved  that 
the  parol  matter  offered  was  omitted  from  the  written  agree- 
men  t  by  fraud,  accident  or  mistake. 

"  6th.  The  proposed  testimony  is  in  direct  conflict  with  the 
written  agreement  and  is  offered  for  the  express  purpose  of 
destroying  said  written  agreement  so  far  as  the  plaintiffs  rights 
are  concerned,  and  is  therefore  inadmissible,  the  agreement 
being  clear,  precise  and  explicit  in  its  terms,  and  by  the  term 
'foregoing'  making  the  whole  consideration  apply  to  the  per- 
formance b}^  the  plaintiff  of  the  three  stipulations  preceding." 

The  Court:  "In  view  of  the  opinion  of  the  Supreme  Court 
when  this  case  was  before  it,  reported  in  142  Pa.  283,  etc.,  when 
substantially  the  same  propositions  that  are  now  embraced  in 
the  offer  were  before  it,  and  the  law  elsewhere  laid  down  affect^ 
ing  the  subject,  we  deem  it  our  duty  to  refuse  the  pending 
offer.  The  objections  are  therefore  sustained  and  the  proposed 
evidence  excluded.'*     Exception  and  bill  sealed.  [8] 

"  The  witness  on  the  stand,  Thos.  H.  Murray,  Esq.,  who  tes- 
tifies that  he  was  a  member  of  the  firm  of  Murray  &  Gordon, 
having  been  shown  papera  and  identifying  them  as  signed  by 
them  at  the  time  when  they  were  attorneys  for  Martha  Jane 
Irvin,  the  plaintiff  in  this  case,  it  is  now  proposed  to  ask  the 
witness  whether  or  not  these  papers  were  signed  by  them  and 
delivered  to  John  Irvin,  the  defendant,  at  the  very  time  when 
the  $1,000  was  paid  for  the  second  deed  mentioned  in  the  agree- 
ment of  11th  September,  1884,  and  at  the  time  when  the  deed 
was  delivered,  executed  by  Martha  Jane  Irvin  to  John  Irvin, 
by  them  acting  as  her  attorneys ;  and  also  to  ask  tlie  witness 
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when  the  note  for  $4,000,  signed  by  John  Irvin  and  indorsed 
by  Annie  M.  Irvin,  dated  Oct.  8,  1884,  and  delivered  on  the 
24th  day  of  April,  1886,  was  delivered  to  them  as  custodians, 
a  receipt  or  paper,  the  form  of  which  was  agreed  on  the  11th  of 
September,  1884,  was  delivered  to  John  Irvin  or  his  attorneys, 
to  be  followed  by  two  papers  refened  to  and  to  be  offered  in 
evidence  herewith,  for  the  purpose  of  showing  that  the  consid- 
eration of  the  second  deed  was  $1,000,  and  that  the  note  for 
$4,000  was  not  to  be  delivered  to  the  plaintiff  until  she  had 
procured  a  divorce  from  her  husband,  and  that  the  true  con- 
sideration for  the  $4,000  note  was  the  procuring  of  a  divorce 
from  her  husband,  James  A.  Irvin." 

Objected  to  by  plaintiff's  counsel,  because : 

**  1st.  The  alleged  purpose  is  to  contradict  the  second  deed, 
which  contains  as  consideration  the  words  '  Five '  thousand 
dollai-s. 

**  2d.  The  proposed  testimony  would  be  in  conflict  with  the 
written  agreement  of  the  11th  of  September,  1884,  and  is  offered 
for  the  purpose  of  destroying  the  written  agreement  so  far  as 
the  rights  of  the  plaintiff  are  concerned. 

"  3d.  The  proposed  testimony  being  in  parol  is  not  competent 
to  substitute  a  different  consideration  or  to  impose  new  consid- 
eration in  conflict  with  said  written  agreement,  the  said  agree- 
ment having  been  fully  performed  according  to  its  written 
terms  by  the  plaintiff. 

"  4th.  That  the  offer  (and  the  alleged  purposes  thereof)  is 
ambiguous  and  confused. 

"6th.  Irrelevant." 

Plaintiff  hereby  renews  the  objections  made  by  her  to  the 
defendant's  first  general  offer. 

The  offer  is  oveiTuled  and  the  evidence  excluded.  Bill 
sealed.  [4] 

"  Thos.  H.  Murray,  witness  on  the  stand,  having  testified  that 
he  was  a  member  of  the  firm  of  Murray  &  Gordon,  and  that 
they  were  attorneys  for  Martha  Jane  Irvin,  the  plaintiff  in  this 
case,  it  is  now  proposed  to  ask  the  witness  whether  or  not  at 
the  time  the  note  of  $4,000  in  suit  was  delivered  to  them  as 
custodians,  they  delivered  to  John  Irvin,  or  his  attorneys,  Orvis 
&  Snyder,  a  paper  dated  24th  April,  1885,  and  identified  by 
the  witness,  and  whether  or  not  the  terms,  conditions  and  words 
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of  that  paper  now  offered  were  agreed  upon  on  the  11th  of 
September,  1884,  when  the  agreement  offered  by  plaintiff  was 
i-educed  to  writing  and  contemporaneous  thei*ewith,  and  in  con- 
nection with  this  testimony  to  offer  the  writing  in  evidence. 
And  also  to  ask  the  witness  and  Judge  Gordon,  his  partner, 
whether  or  not  the  fact  that  as  a  part  consideration  for  the  pay- 
ment of  $6,000  mentioned  in  the  paper  of  the  11th  of  Septem- 
ber, 1884,  that  she,  the  plaintiff,  was  to  secure  a  divorce  from 
her  said  husband,  and  whether  or  not  she  assented  thereto.  To 
be  followed  by  the  paper  identified  by  the  witness.  This  for 
the  purpose  of  showing  that  a  part  consideration  of  the  agree- 
ment of  the  plaintiff  was  that  she  was  to  procure  a  divorce 
from  her  husband  and  that  the  $4,000  was  to  be  paid  therefor, 
and  the  note  was  not  to  be  her  property  until  this  stipulation 
was  complied  with." 

Plaintiff's  counsel  objected.  The  offer  was  overruled,  the 
testimony  excluded,  and  bill  sealed.  [5] 

Verdict  and  judgment  for  plaintiff  for  $6,330.  Defendant 
appealed. 

ErrorB  assigned  were  (1-6)  rulings  on  evidence,  quoting  the 
bill  of  exceptions. 

David  -B.  Krehs^  Wm.  Patterson^  with  him,  for  appellant. — 
The  first  and  second  assignments  of  error  involve  the  question 
of  what  is  proper  cross-examination.  We  affirm  that  if  the 
question  asked  related  directly  to  the  res  gest»  of  the  transac- 
tion, the  fact  that  it  may  introduce  the  defense  to  the  plaintiff's 
claim,  does  not  make  the  question  improper  cross-examination : 
Markley  v.  Swartzlander,  8  W.  &  S.  172;  Bank  v.  Fordyce,  9 
Pa.  275 ;  1  Wharton  on  Evidence,  sec.  629 ;  Hughes  v.  Coal 
Co.,  104  Pa.  207. 

Wherever  a  contract  grows  immediately  out  of,  and  is  con- 
nected with  an  act  to  be  done  which  is  against  public  policy, 
the  contract  is  itself  illegal  and  void,  no  matter  how  ingeniously 
drawn  to  conceal  the  illegal  part :  Kilborn  v.  Field,  78  Pa.  194 ; 
Armstrong  v.  Toler,  11  Wheatou,  268 ;  Johnson  v.  Hulings, 
103  Pa.  498 ;  Holt  v.  Green,  73  Pa.  198 ;  Ham  v.  Smith,  87  Pa. 
63 ;  Bi-edin's  App.,  92  Pa.  241 ;  Pierce  v.  Wilson,  101  Pa.  14 ; 
Aveiy  V.  Layton,  119  Pa.  604 ;  Filsou  v.  Hines,  6  Pa.  462. 
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Parol  evidence  is  admissible  to  establish  a  contemporaneous 
oral  agreement  which  induced  the  execution  of  a  written  con- 
tract, though  it  may  vaiy,  change  or  reform  the  instrument, 
and  though  omitted  not  b}'  fraud,  accident  or  mistake :  Fergu- 
son V.  Rafferty,  128  Pa.  387;  Walker  v.  France,  112  Pa.  203; 
Philips  V.  Meily,  106  Pa.  636;  Hoffman  v.  R.  R.,  157  Pa.  175. 

That  the  condition  attached  to  a  contract,  either  iii  writing 
or  orally,  when  placed  in  escrow  may  be  shown  is  clearly  war- 
ranted by  the  authority  of  the  following  cases:  Caipenter  v. 
Nat.  Bank,  106  Pa.  170 ;  Altoona  Bank  v.  Dunn,  151  Pa.  228 ; 
Randolph,  Coml.  Paper,  sec.  228. 

Frank  Fielding^  Oscar  Mitchell  and  aS^.  jB.  Peale  with  him,  for 
appellee. — The  evidence  as  to  the  alleged  parol  contract  was 
properly  excluded :  Adams  v.  Grey,  154  Pa.  258 ;  Swan  v.  Scott, 
11  S.  &  R.  155;  Evans  v.  Dravo,  24  Pa.  62;  Hendrickson  v. 
Evans,  25  Pa.  441. 

When  parties  without  fraud  or  mistake  have  put  their  engage- 
ments ill  writing,  that  is  not  only  the  best,  but  the  sole  evi- 
dence of  their  agreement:  Barnhart  v.  Riddle,  29  Pa.  92 ;  Lewis 
V.  Brewster,  57  Pa.  410;  McClure  v.  People's  Freight  Ry.,  90 
Pa.  269  ;  Smith  v.  Nat.  Life  Lis.  Co.,  103  Pa.  177  ;  Thorne,  Mc- 
Farlane  &  Co.  v.  Warfflein,  100  Pa.  519 ;  Rowand  v.  Finney, 
96  Pa.  192  ;  English's  App.,  119  Pa.  533-538 ;  Jessop  v.  Ivory, 
158  Pa.  71-77 ;  Hoffman  v.  R.  R.,  157  Pa.  174-197 ;  Wodock 
V.  Robinson,  148  Pa.  603,  504 ;  Stull  v.  Thompson,  154  Pa. 
43-45 ;  Sanders  v.  Sharp,  153  Pa.  555-568. 

If  any  pai*t  of  an  offer  made  to  the  court  contains  what  is  not 
relevant  to  the  issue  trying,  the  court  has  a  right  to  reject  tlie 
whole:  Heath  v.  Slocum,  115  Pa.  549;  Citizens'  &  Miners' 
Savings  Bank  v.  Gillespie,  115  Pa.  564. 

Opinion  by  Mb.  Justice  Dean,  July  18, 1895 : 
Plaintiff's  suit,  when  brought  at  fii*st,  was  founded  upon  a 

note,  of  which  the  following  is  a  copy : 

'*  f4,000.  CuRWENSViLLB,  Pa.,  Oct.  8th,  1884. 

"  On  or'before  November  1st,  1885,  after  date,  I  promise  to 

pay  to  the  order  of  Annie  M.  Irvin  four  thousand  dollai"s  at 

County  National  Bank,  Clearfield,  Pa.,  value  received,  with 

interest  from  December  1st,  1884. 

(Signed)  "  John  Irvin 

(Indorsed)        "  Annie  M.  Irvin." 
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Plaintiff  claimed  to  be  the  owner  of  the  note,  with  the  right 
to  sue  thereon ;  this  was  denied  by  the  defendant. 

•The  plaintiff  is  the  wife  of  James  A.  Irvin,  who  is  a  brother 
of  John  and  Jared  F.  Irvin ;  before  and  at  the  date  of  the  note, 
they  had  been  doing  business  as  John  Irvin  &  Brothers,  at  Gur- 
wensville,  Cleai-field  county.  At  the  time,  they  owned  a  tract 
of  about  six  hundred  acres  of  timber  land,  known  as  ^^  The  Elk 
Lick  "  tract,  as  tenants  in  common ;  for  this,  they  were  offered 
$150,000 ;  the  price  was  deemed  a  good  one,  and  they  were 
anxious  to  sell ;  shortly  before  this  time  there  had  arisen  domes- 
tic difficulties  between  James  A.  and  his  wife,  Martha  Jane, 
this  plaintiff,  and  she  refused  to  join  her  husband  in  the  exe- 
cution of  a  deed  to  the  purchaser,  and  the  sale  was  imperiled. 
Her  husband,  then,  for  the  purpose  of  divesting  his  wife's  inter- 
est, confessed  a  judgment  to  his  sister,  Annie  M.  Irvin ;  on 
this,  execution  was  issue.df  and  his  interest  in  the  land  levied 
on ;  thereupon,  the  wife  filed  a  bill  in  equity  against  her  hus- 
band, his  sister  and  the  sheriff,  averring,  that  as  to,  her  the 
proposed  sale  was  collusive  and  fraudulent,  with  the  intent  to 
divest  her  right  of  dower  in  her  husband's  land ;  the  court 
awarded  a  preliminaiy  injunction,  restraining  the  sheriff  from 
proceeding  with  the  sale.  Some  months  after  this,  negotiations 
for  harmony  between  the  husband  and  wife  were  opened,  and 
these  resulted  in  a  written  contmct  between  her  and  John  Ii-vin, 
dated  the  11th  of  September,  1884.  Afterwards,  by  amend- 
ment, the  suit  was  based  on  this  contract.  By  this  paper  the 
wife  agreed : 

1.  She  would  convey  all  her  right  in  the  Elk  Lick  tract  to 
the  purchaser.  2.  That  she  would,  within  twenty  days,  convey 
to  John  Irvin,  brother  of  her  husband,  all  her  right  and  title  in 
all  the  remaining  real  estate  of  her  husband,  and  in  all  his  per- 
sonal property,  excepting  only  the  personal  property  in  the 
house  wherein  she  then  resided.  3.  That  she  would,  on  or 
before  December  following,  deliver  up  possession  of  the  premises 
where  she  lived.  4.  That,  within  twenty  days,  she  would  dis- 
continue the  equity  suit  to  restiain  the  sheriff  from  selling  the 
interest  of  her  husband  in  the  Elk  Lick  tract. 

As  a  consideration  for  all  this,  John  Irvin  agreed :  1.  To  pay 
her  16,000,  installments  of  $1,000  in  hand ;  11,000  in  twenty 
days,  when  she  delivered  the  second  deed,  and  f4,000  ou  the 


Digitized  by 


Google 


IRVIN  V.  IRVIN,  Appellant  539 

1895.]  Opinion  of  the  C!ourt. 

Ist  of  Noveniber,  1885,  for  which  last  payment  he  was  to  give 
his  negotiable  promissory  note,  with  interest  from  November  1, 

1884,  and  with  indorser  approved  by  Murray  &  Gordon,  the 
wife's  attorneys ;  the  note  to  be  delivered  to  the  attorneys  as 
custodian  for  the  parties  to  the  agreement.  2.  To  pay  to  her 
tS.OO  per  week  from  the  date  of  the  agreement  until  Decem- 
ber 1st,  following,  and  further,  to  pay  all  the  docket  costs  in 
the  equity  suit.  3.  To  procure  for  her  a  formal  ti-ansfer  of  the 
personal  property  in  the  house  where  she  lived. 

Then  follows  this  final  stipulation  by  her:  "Said  Martha 
Jane  Irvin  agrees,  that  in  any  proceeding  she  may  institute 
against  her  husband  for  divorce,  she  will  not  assign  any  other 
reason  therefor,  than  the  desertion  of  her  by  her  husband." 

In  fulfillment  of  her  agi'eement,  she  joined  her  husband  in 
the  deed  of  the  Elk  Lick  tract,  and  was  paid  the  $1,000.  She 
also  at  once  commenced  proceedings  for  divorce  against  her 
husband  on  the  grounds  of  desertion. 

The  second  deed  was  prepared,  also  note  for  $4,000,  with  an 
approved  indorser,  as  well  as  formal  transfer  of  the  personal 
property,  all  of  which,  with  the  $1,000  in  money,  were  tendered 
her  at  the  expiration  of  the  twenty  days,  the  deed  for  execu- 
tion, the  note,  transfer,  and  money  for  her  acceptance,  but,  for 
some  reason,  she  then  declined  to  do  either.     But  on  March  28, 

1885,  she  concluded  to  carry  out  her  agreement,  and  delivered 
this  paper  to  her  attorneys : 

"Clearfield,  Pa.,  March  28th,  1885. 
"  This  is  to  certify,  that  after  having  considered  the  propriety 
of  carrying  out  the  arrangement  in  writing  made  with  John 
Irvin  in  September  last,  and  after  consultation  with  my  friends 
and  other  counsel,  I  have  definitely  determined  to  carry  out 
the  same,  and  I  hereby  authorize  my  said  attorneys,  Murray  & 
Gordon,  to  discontinue  the  equity  suit,  proceed  forthwith  with 
the  divorce  case,  and  in  all  respects  carry  out  the  agreement 
according  to  its  tenor  and  effect. 

"  Martha  Jane  Irvin." 

Then,  on  the  24th  of  April,  1885,  she  executed  the  second 
deed,  and  received  the  second  $1,000,  and  the  bill  of  transfer 
of  the  personal  property.  At  the  same  time,  the  note  on  which 
this  suit  was  first  instituted,  indoi-sed  by  Annie  M.  Irvin,  her 
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hosband's  sister,  was  delivered  to  her  attorneys,  Murray  & 
Gordon,  and  they  thereupon  delivered  to  him  this  receipt : 

"  This  is  to  certify,  that  we  have  this  day  had  and  received 
from  John  Irvin,  his  negotiable  promissory  note,  dated  Octo- 
ber 8th,  1884,  for  four  thousand  doUai-s,  with  interest  from 
December  1st,  1884,  indoi-sed  by  Annie  M.  Irvin.  The  same 
being  received  by  us  and  delivered  to  us  as  custodians,  in  pur- 
suance of  an  arrangement  made  Sept.  11th,  1884,  when  a 
certain  agreement  was  made  between  Martha  Jane  Irvin,  wife 
of  James  A.  Irvin,  and  said  John  Irvin,  by  which  we  are  to 
hold  the  same  until  such  time  as  said  Martha  Jane  Irvin,  shall 
have  procured  a  divorce  from  the  bonds  of  matrimony  without 
alimony  from  her  said  husband,  and  not  to  deliver  the  same  to 
said  Martha  Jane  Irvin  until  said  divorce  shall  be  obtained, 
provided  that  her  procuring  or  obtaining  said  divorce,  is  not 
hindered,  delayed  or  defended  against  by  said  James  A.  Irvin, 
and  she  shall,  after  proper  exertions  on  her  part,  be  prevented 
from  obtaining  it  prior  to  November  1st,  1885. 

"  Witness  our  hands  and  seals  this  24th  April,  1885. 

"  Murray  &  Gordon." 

It  will  be  noticed,  this  paper  is  dated  more  than  six  months 
after  the  agreement,  and  is  not  signed  by  her. 

Nothing  further  was  done ;  afterwards,  there  was  a  recon- 
ciliation between  the  husband  and  wife,  and  for  a  considemble 
time  they  lived  together,  but  again  separated.  The  note  was 
not  delivered  to  her  by  her  attorneys.  The  suit  was  brouglit 
December  31,  1889,  on  the  note,  but  as  already  noticed,  after- 
wards, on  September  17,  1890,  the  plaintiff  amended  her  state- 
ment, and  based  her  right  to  recover  on  the  agreement  of  llih 
of  September,  1884.  The  case  fii-st  came  on  for  trial  in  the 
court  below,  September  21, 1890.  The  plaintiff  then  offered 
in  evidence  the  agreement,  and  proof  of  the  execution  and 
delivery  of  the  deeds,  discontinuance  of  the  equity  suit,  and 
surrender  of  the  premises  in  which  she  had  lived,  then  called 
Mr.  Gordon,  one  of  her  attorneys,  as  a  witness  to  the  agree- 
ment. When  on  the  stand,  on  examination  as  a  subscribing 
witness,  he  produced  the  note  as  the  one  i-eferred  to  in  the  con- 
tract. Then  the  court,  against  the  objection  of  plaintiff*s 
counsel,  permitted  defendant's  counsel  to  cross-examine  him  as 
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to  the  circumstances  attending  the  giving  of  the  note,  the  nature 
and  extent  of  the  attorneys'  custody ;  he  stated,  that  part  of 
the  contract  was,  they  were  to  hold  the  note  until  the  wife  had 
procured  a  divoi*ce,  provided  the  husband  made  no  defense  to 
it.  The  cross-examination  further  elicited  evidence  of  a  parol 
understanding  or  agreement,  at  variance  with  the  written  one, 
and  contmdictory  of  it 

The  defendant,  having  offered  in  evidence  the  paper  signed 
by  the  wife,  dated  March  28th,  and  the  receipt  by  her  attorneys 
of  April  24, 1885,  rested.  And  thereupon  the  court,  being  of 
opinion  that  as  a  part  of  the  consideration  for  the  def endan  t's  con- 
tract was  a  stipulation  by  the  wife  that  she  would  procure  a 
divorce,  the  contract  was  void  as  against  public  policy,  directed, 
peremptorily,  a  verdict  for  defendant. 

On  appeal  by  plaintiff  to  this  court,  the  judgment  was  re- 
versed,— see  142  Pa.  271.  There  were  thirty-two  assignments 
of  error,  but  the  revei-sal  was  on  these  grounds:  1.  It  wi\s 
error  to  permit  defendant  to  inject  his  defense  by  a  cross- 
examination  of  plaintiff's  witness,  called  to  testify  to  the  writ- 
ten agreement.  2.  TImt  the  testimony  thus  introduced  was 
in  direct  contradiction  of  the  written  instrument,  and  there 
being  no  allegation  of  fraud,  accident  or  mistake,  was  not  ad- 
missible. On  these  two  points,  the  judgment  was  reversed, 
although  there  is  a  veiy  strong  intimation  by  Paxson,  C.  J., 
who  i-endered  the  opinion,  that  even  an  attempt  by  defendant, 
in  an  orderly  way,  to  have  set  up  an  unlawful  or  immoral  trans- 
action to  which  he  was  a  party,  as  a  defense  to  his  obligation, 
would  not  have  availed  him.  The  case  having  again  come  on 
to  trial  in  the  court  below,  plaintiff  offered  and  read  the  agree- 
ment of  11th  of  September,  1884,  and  gave  evidence  of  the 
discontinuance  of  the  equity  proceedings,  the  execution  and 
delivery  of  the  two  deeds,  also  the  surrender  of  possession  of 
the  house,  and  the  $4,000  note,  and  rested. 

The  defendant  then  offered  evidence  to  show  a  parol  agree- 
ment between  the  counsel  of  the  wife  and  John  Irvin's  counsel, 
with  her  consent,  that  when  the  second  $1,000  was  paid  no 
more  should  be  paid  until  the  wife  had  procured  a  divorce,  and 
that  the  $4,000  note  was  not  to  be  surrendered  to  her  until  the 
deoree  of  divorce  was  entered ;  that  the  contemporaneous  parol 
agreement  was  the  sole  inducement  to  John  Lvin's  executing 
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the  written  one.  This  for  the  pui^pose  of  showing,  that  plain- 
tiflF  had  no  right  to  the  possession  of  the  note  for  institution  of 
suit,  and  that  the  contract  was  void  as  against  public  policy. 

To  this  oflfer,  plaintiff  objected,  and  the  court  overruled  it. 
Defendant  then  offered  the  two  papers,  dated  respectively  the 
28th  of  March,  and  the  24th  of  April,  1885,  which  on  objection 
by  plaintiff  were  also  rejected,  and  the  coui-t  directed  a  verdict 
for  plaintiff  for  the  $4,000,  with  interest;  hence,  we  have  this 
appeal  by  defendant.  He  assigns  five  errors,  but  they  are  prac- 
tically three.  The  first  two  were  settled  by  the  decision  of  the 
court,  when  the  case  was  here  before.  The  defendant  could 
not  introduce  his  defense  by  a  cross-examination  of  plaintiff's 
witness,  called  merely  to  prove  and  identify  papers.  We  could 
add  nothing  to  what  was  so  concisely  said  by  Chief  Justice 
Paxson,  in  his  opinion  on  that  point. 

As  to  the  third  assignment,  the  rejection  of  the  offer  to  prove 
there  was  a  parol  contract,  by  which  the  $4,000  note  was  not 
to  be  delivered  to  plaintiff  by  her  attorneys  until  she  had  pro- 
cured a  decree  of  divorce,  the  preliminary  question  for  the  court 
was,  had  the  plaintiff  made  out,  clear  of  any  taint  of  illegality, 
a  contract  by  defendant  to  pay  her  $4,000  ? 

It  will  be  noticed,  she  offered  in  evidence  the  agreement  of 
11th  of  September,  1884.  There  is  no  semblance  of  an  illegal 
consideration  in  this  agreement.  She  only  expressly  stipulates, 
she  will  not  assign  any  other  cause  for  the  divorce  than  deser- 
tion. In  this,  there  was  not  only  nothing  unlawful,  but  there 
was  nothing  discreditable  to  either.  From  the  very  fact  of 
excluding  other  causes,  there  is  a  fair  implication  that  the  hus- 
band was  conscious  of  the  existence  of  others  involving  graver 
moral  turpitude  than  desertion ;  a  sense  of  shame  in  him  still 
remained,  and  there  was  a  willingness  on  her  part  to  suppress 
that  which  would  be  disgraceful  to  him,  and  annoying  to  his 
brotliei-s  and  sisters.  This  is  all  that  can  possibly  be  inferred, 
from  this  particular  stipulation,  while  all  the  other  parts  of  the 
agreement  bear  witness  to  a  perfectly  good  consideration.  He 
owned  veiy  valuable  lands,  which  it  was  impossible  to  dispose 
of  at  a  satisfactoiy  price  unless  she  joined  in  the  deed.  This 
she  agreed  to  do  for  the  considemtion  of  $6,000.  She  then,  by 
formal  seal  and  acknowledgment,  releases  her  interest  in  tlie 
Elk  Lick  tract,  for  the  consideration  of  $1,000,  and  her  interest 
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in  sixteen  other  tracts  for  the  consideration  of  $5,000,  the  two 
making  the  $6,000  consideration  named  in  the  agreement.  She 
offered  proof  that  afterwards  she  surrendered  possession  of  the 
house  she  lived  in,  and  discontinued  the  equity  suit  to  restrain 
her  husband  from  selling  the  land.  She  then  offered  evidence 
to  identify  the  note  delivered  to  her  attorneys,  and  put  it  in  evi- 
dence and  rested.  How  stood  the  case  now  ?  She  had  shown 
a  perfectly  valid  conti-act  with  her  husband*s  brother,  by  which 
she,  for  a  valuable  consideration,  $6,000,  had  agreed  to  part 
with  a  right,  worth,  in  case  she  survived  her  husband,  far  more 
than  she  was  to  get ;  this  right,  by  two  formal  deeds,  she  proved 
she  had  relinquished ;  she  had  not  procured  a  divorce  from  him, 
but  this  she  had  not  agreed  to  do ;  she  had  instituted  proceed- 
ings, which  were  then  pending,  in  which  she  assigned  but  the 
single  cause,  desertion.  Her  case  was  complete  in  every  par- 
ticular, and  up  to  this  stage  entitled  her  to  a  verdict. 

What  is  the  defense?  That  the  consideration  for  the  $4,000, 
in  part,  was  the  procuring  by  her  of  a  decree  of  divorce,  and 
therefore  the  conti-act  is  avoided. 

As  to  this,  the  contract  could  not  be  reformed  by  inteipolat- 
ing  the  alleged  suppressed  consideration.  While  it  is  settled, 
that  when  by  fraud,  accident  or  mistake,  a  material  stipulation 
has  been  omitted  from  an  instrument,  equity  will  reform  it,  it 
will  not  do  so  when  the  omission  is  intentional.  No  chancellor 
would  listen  an  instant  to  such  a  plea. 

But  it  is  alleged,  the  parol  contract  stipulated  for  an  unlaw- 
ful considei-ation  on  part  of  plaintiff,  and  therefore  it  would  be 
against  public  policy  to  enforce  the  contract  on  her  behalf. 

The  rule  invoked  is  well  settled,  and  was  recognized  long 
before  Collins  v.  Blantern,  2  Wilson,  841,  decided  in  England 
as  early  as  1765;  that  case,  only  more  clearly  defined  and  sus- 
tained it,  by  reasons,  which,  though  often  assailed,  have  been 
but  little  shaken  by  professional  and  judicial  criticism  since. 
There,  the  suit  was  on  a  bond  for  seven  hundred  pounds ;  the 
instrument,  while  lawful  on  its  face,  had  been  corruptly  given 
to  stifle  a  prosecution  for  perjury.  The  action  was  debt,  and 
the  plea  special,  setting  out  the  unlawful  consideration  as  a 
defense.  The  plaintiff  demurred,  and  judgment  was  entered 
for  defendant.  Wilmot,  C.  J.,  saying :  "  The  present  condition 
is  for  the  payment  of  a  sum  of  money,  but  that  payment  to  be 
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made,  was  grounded  upon  a  vicious  considei*ation,  which  is  not 
inconsistent  with  the  condition  of  the  bond,  but  strikes  at  the 
contract  itself,  in  such  manner  as  shows,  that,  in  truth,  the  bond 
never  had  any  legal  entity,"  and  the  opinion  closes  in  these 
words :  "  We  are  all  of  the  opinion,  that  judgment  may  be  for 
defendant ;  that  the  averment  pleaded  is  not  conti'adictory,  but 
explanatory  of  the  condition ;  that  the  bond  was  void  ab  initio, 
and  never  had  any  existence." 

In  the  numerous  cases  decided  since,  both  in  England  and 
this  country,  the  weight  of  authority  has  probably  carried  the 
principle  beyond  the  limit  of  the  leading  case,  and  permitted 
a  plea,  not  alone  explanatory,  but  expressly  conti-adictory  of 
the  consideration  in  the  bond,  where  the  contract  was  of  such 
illegality  or  immoi-ality  that  its  enforcement  would  be  injuri- 
ous to  the  public  welfare.  And  a  distinction  has  been  taken 
between  those  contracts  in  which  the  consideration  affects  only 
the  parties,  and  those  in  which  it  affects  the  public.  In  this 
state,  it  has  been  held,  that  a  note  or  bond  given  in  fraud 
of  creditors,  is  valid  as  between  the  parties ;  and  in  Evans  v. 
Dravo,  24  Pa.  62,  it  was  held,  upon  full  consideration,  that  a 
bond  given  a  husband  on  a  collusive  transaction  to  defraud 
his  wife  could  be  enforced,  and  the  obligor  would  not  be  per- 
mitted to  show  his  own  turpitude  to  defeat  a  recover3^  But 
in  that  case,  the  court  uses  this  language,  by  Woodward,  J. : 
^^  I  do  not  say  the  rule  is  applicable  to  contracts  forbidden  b}'^ 
statute,  or  which  are  contm  bonos  mores  ;  they  sbmd  on  their 
own  ground,  which  it  is  now  not  necessary  to  examine."  The 
ground  on  which  they  stand  is  stated  by  Blacic,  J.,  in  Jenkins 
V.  Fowler,  24  Pa.  308,  which  was  a  contract  between  adjoining 
landownei's  who,  for  their  mutual  advantage,  agreed  to  fence 
in  a  public  road.  "  The  contract  being  wholly  void,  one  of 
the  parties  cannot  sue  the  other  for  a  breach  of  it."  The  sub- 
stance of  the  decision  is,  that  a  contract  between  individuals, 
which  is  necessarily  prejudicial  to  the  convenience  and  welfare 
of  the  public,  must  not  be  enforced,  no  matter  how  flagrant 
and  malicious  the  breach  of  it  by  one  of  the  parties. 

So,  while  the  rule  laid  down  in  Evans  v.  Dravo,  supiti. 
Swan  V.  Scott,  11  S.  &  R.  155,  and  other  cases,  that  a  demand 
on  an  illegal  transaction  will  be  enforced,  if  the  plaintiff  can 
make  out  his  case  without  disclosing  the  illegtility,  that  rule 
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has  not  been  invariably  applied  to  contracts,  where  the  illegal 
consideration  is  a  violation  of  statute  or  an  immorality  detri- 
mental to  the  public.  In  such  cases,  the  courts  may  overlook 
the  parties,  and  consider  the  question  one  of  public  policy. 
As  is  said  in  "Smith's  Leading  Cases,"  8th  ed.,  in  note  by 
Hare  &  Wallace,  vol.  1,  752,  where  most  of  the  cases  are  care- 
fully cited  :  **  The  better  opinion  seems  to  be,  that  there  is  no 
universal  rule,  and  that  each  case  must  be  governed  in  some 
degree  by  its  own  cii-cumstances.  The  maxim,  nemo  allegans 
turpi tudiuem  suam  audiendus,  is  inflexible,  as  between  the 
parties,  but  may  yield  to  considemtions  of  public  policy  and 
the  duty  of  preventing  the  consummation  of  a  fraudulent  and 
illegal  purpose."  Nor,  is  the  i-ule  univei-sal  in  its  application 
to  cases  where  the  consideration  is  violative  of  a  statute,  as  will 
be  noticed  from  the  cases  cited  to  the  leading  case. 

And  this  brings  us  back  to  the  reasoning  of  WiLMOT,  J.,  in 
the  leading  case,  Collins  v.  Blantem,  supra : — Is  the  contract 
grounded  upon  a  vicious  consideration,  which  strikes  at  the 
conti*act  itself  in  such  a  manner  as  shows  that,  in  truth,  it 
never  had  a  legal  entity  ?  If  the  consideration  for  the  payment 
of  the  $4,000  was,  that  plaintiff  should  obtain  a  divorce  from 
her  busbind,  the  consideration  was  a  violation  of  statute  by 
both.  The  2d  section  of  the  act  of  1815  provides,  that  in  her 
petition  or  libel  she  shall  set  out  the  cause  for  the  divorce,  and 
under  oath  or  affirmation  state  that  it  is  not  made  out  of  levity 
or  collusion.  If  this  was  the  consideration  for  the  $4,000,  it 
was  in  violation  of  statute  and  was  so  vicious  that  the  contract 
never  had  a  legal  existence:  Kilbom  v.  Field,  78  Pa.  194. 
That  the  plaintiff  and  defendant  stipulate  for  a  falsehood  to 
the  court  and  contract  that  one  of  them  shall  commit  perjury 
to  bolster  up  the  falsehood,  clearly  rendera  the  conti'act  void 
ab  initio,  if  based  on  such  iniquity. 

In  passing  upon  the  correctness  of  the  court's  ruling  we 
must,  however,  consider  how  the  case  stood  when  this  offer  was 
made. 

The  plaintiff  had  offered  in  evidence  a  written  contract,  by 
which  she  agreed,  by  deeds,  to  relinquish  her  right  of  dower  in 
a  tract  of  land  worth  $150,000,  also  her  right  of  dower  in  six- 
teen other  tracts,  and  any  right  she  had  in  all  his  pei'sonalty ; 
also,  that  she  would  deliver  up  possession  of  the  house  wherein 
Vol.  clxix— 35 
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she  lived ;  that  she  would  discontinue  the  suit  to  restrain  tlie 
sale  by  his  sister.  For  this,  ho  was  to  pay  to  her  $6,000.  She 
then  proved  that  all  she  was  to  do  she  had  done ;  the  consid- 
eration in  one  deed  was  $1,000,  and  i»  the  other  $5,000,  making 
$6,000,  for  which  she  had  receipted,  but  he  had  only  paid  her 
$2,000.  AH  this  was  proven  beyond  dispute,  and  the  further 
fact  appeared,  that  after  the  agreement  they  had  resumed  mar- 
ital relations,  and  had  lived  together  for  several  years.  She  had 
rested  her  case.  The  defendant  then  offers  evidence,  not  in 
denial  of  a  single  fact  estaUished  by  her,  but  to  show  a  contem- 
poraneous parol  agreement  between  her  attorneys  and  his,  that 
the  $4,000  note  was  not  to  be  delivered  until  she  had  procured 
a  divorce,  this  for  the  purpose  of  making  void  the  written  con- 
tract. That  is,  the  offer  is  to  prove,  that  with  the  knowledge 
of  the  clients,  their  eminent  and  reputable  counsel,  in  utter  dis- 
regard of  their  duty  of  fidelity  to  the  court,  and  in  plain  vio- 
lation of  the  law  of  the  laud,  engaged  in  tmffic  in  divorces,  and 
for  a  consideration  passing  between  the  parties  bargained  for 
a  collusive  decree. 

There  were  presented  to  the  coui-t  for  consideration,  two 
rules,  each  founded  on  public  policy:  1.  A  written  contract 
cannot  be  contradicted,  altered  or  added  to  by  parol  except  for 
fraud,  accident  or  mistake.  The  reason  for  this  rule  is  very 
concisely  given  in  Wodock  v.  Robinson,  148  Pa.  503:  '*If  it 
were  not  for  the  rule  no  man  would  be  able  to  protect  himself 
by  the  most  solemn  forms  and  attestations  against  falsehood, 
misrepresentation  and  perjury."  The  other  rule  is  the  one 
already  noticed :  2.  If  an  unlawful  consideration  for  a  contract 
be  detrimental  to  public  morals,  the  coui-ts  may  permit  a  party 
to  such  contract  to  set  up  his  own  turpitude  as  a  defense  to  a 
breach  of  it. 

It  must  be  kept  in  mind,  the  suit  was  not  on  a  bond,  bill, 
note  or  mortgage,  expressing  a  nominal  or  money  consideration, 
and  which  was  met  by  an  offer  to  prove  the  real  consideration, 
as  in  nearly  every  reported  case  in  which  the  question  is  con- 
sidered ;  it  was  on  a  contract  setting  out  in  detail  a  full  consid- 
eration on  part  of  plaintiff  for  the  money  defendant  was  to  pay ; 
a  consideration  which  he  had  received,  and  for  years  had  been 
in  the  enjoyment  of  and  which  he  did  not  pretend  to  deny. 
But  he  says  to  plaintiff,  true,  the  contract,  as  i*epresented,  was 
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made ;  the  purpose  of  that  was  not  to  obtain  a  divorce,  but 
to  free  valuable  lands  of  your  claim  upon  them,  that  the  title 
might  be  passed,  and  a  favorable  sale  made  ;  true,  you  paid  the 
full  considei-ation,  and  have  not  received  what  you  were  to  get ; 
this  contract  was  a  good  one  for  me;  it  was  fair,  with  no  taint 
of  illegality ;  but  there  was  another,  a  verbal  contract,  not  in 
writing,  which  is  illegal,  made  by  our  attorneys,  by  which  you 
were  to  get  a  divorce  ;  that  avoids  the  legal  contract,  and  you 
cannot  i-ecover.  This  was  the  attitude  in  which  defendant 
stood,  when  the  offei'S  of  testimony  were  made.  Clearly, 
under  the  whole  testimony,  that  of  plaintifiF,  which  was  heard, 
and  that  of  defendant,  which  was  offered,  the  integiity  of  the 
established  written  contract  could  not  be  affected  by  what,  if 
true,  was  a  collateral  undertaking  to  do  an  unlawful  act.  The 
written  contract  did  not,  as  in  Collins  v.  Blantern,  rest  on  a  vi- 
cious consideration,  which  struck  at  the  contract  itself,  so  that 
it  never  had  a  legal  entity.  It  rested  on  a  perfectly  good  con- 
sideration, wholly  independent  of  the  merely  collateral  promise* 
No  verdict  against  it,  on  such  evidence,  ought  to  have  been  or 
could  have  been  sustained. 

It  must  be  remembered,  when  this  offer  was  made,  the  judge 
was  sitting  as  a  chancellor  to  administer  equity ;  on  the  law, 
defendant  had  not  the  shadow  of  defense ;  he  now  becomes  the 
actor  asking  that  in  equity  his  written  contract,  the  fruits  of 
which  he  had  in  his  pocket,  be  wiped  out  of  existence ;  why  ? 
Because,  according  to  his  own  story,  he  and  plaintiff  had  par- 
ticipated in  a  crime ;  therefore,  he  prays  the  chancellor  to  reach 
out  his  hand,  and  save  him  from  payment  for  the  good  bar- 
g-.iin  he  has  made  with  his  brother's  wife.  Of  coui'se,  his  con- 
duct meets  the  indignation  of  the  chancellor ;  he  has  suffered 
no  wi-ong,  only  wants  to  perpetrate  one,  and  therefore  cannot 
be  aided  on  the  ground  on  which  equity  affords  relief  to  other 
suitors.  But  the  question  for  the  chancellor,  is  not  what  is  his 
wickedness,  but  whether  hearkening  to  his  appeal  will  tend  to 
encourage  or  deter  other  evil  disposed  persons  from  making 
illegal  conti-acts/  The  answer  to  that  question  determines  the 
public  policy.  We  think,  in  view  of  the  special  facts  of  this 
case,  to  have  listened  to  such  a  defense,  instead  of  promoting  the 
good  of  the  public,  would  have  tended  to  promote  trickery  and 
perjury,  to  evade  payment  of  debts.     While,  if  plaintiff  had 
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offered,  to  sustain  her  claim,  merely  a  bond,  bill  or  note,  and 
defendant  had  offered  to  prove  the  consideration  was  unlawful, 
the  evidence  would  have  been  admissible,  yet  in  view  of  the 
facts  here  the  court  properly  rejected  the  testimony. 

The  averment,  that  while  there  was  no  fraud  in  the  making 
of  the  parol  agreement  the  plaintiff's  use  of  the  written  agree- 
ment, before  a  decree  of  divorce,  is  a  fraud  upon  him,  is  without 
foundation.  Assume,  he  entered  into  such  agreement,  he  knew 
no  such  decree  could  be  legally  entered,  because  of  that  very 
agreement ;  and,  further,  he  knew  that  by  resumption  of  the 
marital  relation,  after  the  libel  for  divorce  had  been  filed,  the 
wife  condoned  her  husband's  offenses  prior  thereto,  and  the  cause 
for  divorce  at  the  date  of  the  agreement  ceased  to  exist,  by 
reason  of  the  condonation.  This,  according  to  his  own  showing, 
puts  him  in  the  attitude  of  attempting  to  defmud  her  out  of  the 
written  consideration  passing  to  her,  after  he  has  received  every 
penny  he  was  to  get. 

Without  infringing  on  any  principle  in  any  of  the  decided 
cases,  we  are  entirely  clear  in  our  judgment,  that  no  policy  of 
the  law,  or  regard  for  the  public  good,  requires  us  to  aid  defend- 
ant in  the  perpetration  of  such  a  wrong  upon  his  brother's  wife. 

As  to  the  note  not  being  in  plaintiff's  possession  at  the  time 
of  suit  brought,  such  physical  possession  of  it  was  not  necessary 
to  sustain  her  action.  If,  as  she  clearly  proved,  she  had  done 
all  she  was  required  to  do  under  the  written  agreement,  she 
had  a  right  to  demand  and  have  possession  of  the  note ;  if  it  had 
not  been  produced  at  the  trial,  she  could  have  recovered  on  the 
agreement  without  it.  The  written  stipulation  was,  that  she 
was  to  be  paid  $4,000  on  November  1,  1885,  if  she  signed  the 
deeds,  and  performed  the  other  conditions  of  the  written  agree- 
ment. 

This  payment  was  to  be  evidenced  by  a  note  payable  at  that 
date.  If  the  note  had  never  been^delivered  to  her  attorneys, 
her  right  to  recover  would  have  been  clear ;  if  delivered,  and  not 
handed  to  her,  the  agreement  still  evidenced  her  right  to  the 
money. 

All  the  assignments  of  error  are  overruled,  and  the  judgment 
is  affirmed. 
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Julia  Dell  v.  Phillips  Glass  Company,  Appellant 

Negligence— Contribulortf  negligenceStanding  on  railroad  trach— Evi- 
dence. 

In  an  action  to  recover  damages  for  the  death  of  plaintiflTs  husband,  it 
appeare<l  that  the  deceased  was  employed  to  carry  the  mails  across  the 
railroad  to  and  from  a  station,  that  on  the  occasion  of  the  accident  he  had 
eix)ssed  the  main  tracks  of  the  railroad,  with  the  mail  bag  on  his  shoulder, 
and  had  stopped  on  a  side  track  between  the  main  tracks  and  the  station 
to  converse  with  some  friends.  While  standing  on  the  side  track,  a  freight 
car,  alleged  to  have  been  negligently  loosened  on  defendant's  siding,  ran 
down  upon  the  side  track  and  killed  him.  Held^  that  the  deceased  was 
guilty  of  contributory  negligence,  and  that  his  wife  was  not  entitied  to 
recover  damages  for  his  death. 

Argued  April  23, 1896.  Appeal,  No.  54,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Huntingdon  Co.,  Dec.  T., 
1893,  No.  12,  on  verdict  for  plaintiff.  Before  Sterrett,  C.  J., 
Green,  Mitchell,  Dean  and  Fell,  JJ.    Revei-sed. 

Trespass  to  recover  damages  for  the  death  of  plaintiff's  hus- 
band.    Before  Fubst,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

"Negligence  is  defined  in  the  law  to  be  the  want  of  due  care 
and  prudence,  according  to  the  circumstances  of  the  case  ;  that 
Is,  either  a  failure  to  perform  some  duty  which  the  law  imposes 
upon  a  person,  or  the  negligent  performance  of  it.  [Did  this 
defendant  exercise  such  care  in  guarding  that  car  as,  under  the 
circumstances  of  this  case,  it  was  made  his  duty  to  do  ?  You 
have  a  car  loaded  with  thirty  or  forty  tons,  upon  a  grade  of  six 
feet  in  a  hundred,  which  would  be  nearly  317  feet  in  a  mile, 
only  held  there  by  the  brakes  which  were  fastened  before  the 
car  was  loaded,  and  with  blocks  under  the  wheels.  It  is  appar- 
ent from  all  the  evidence  in  the  case  that  the  checks  put  upon 
the  car  to  hold  it  in  place  were  insuflBcient  and  it  escaped.]  [1] 
Now,  did  this  defendant  exercise  that  caution  and  care  in 
holding  that  car  there  that  the  circumstances  of  this  case  re- 
quired ?  If  not,  then  it  is  guilty  in  law  of  negligence ;  and, 
being  guilty  in  law  of  negligence,  it  would  be  liable,  if  nothing 
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else  preventing,  for  all  the  probable  consequences  of  that  act. 
Therefore,  if  you  find  from  this  evidence  that  this  defendant 
was  guilty  of  the  negligeut  management  of  that  car,  was  the 
death  of  Mr.  Dell  a  probable  consequence,  within  their  view  at 
that  time  ?  You  must  remember  that  this  car  could  run  just 
where  it  did  run  ;  and  that,  in  going  that  distance,  it  would 
acquire  considerable  velocity.  This  defendant  is  chargeable 
in  law  with  whatever  probable  consequences  would  flow  from 
its  negligent  act. 

"If  you  find,  then,  that  this  defendant  was  guilty  of  negli- 
gence in  the  improper  management  and  care  of  these  cars,  in 
not  protecting  them  so  that  they  would  not  escape,  the  next 
question  that  arises  is :  Was  Mr.  Dell  guilty  of  what  is  termed 
in  law  contributory  negligence  ?  Contributory  negligence  is 
negligence  on  the  part  of  the  plaintiff  or  the  plaintiff's  dece- 
dent ;  and  it  consists  of  the  want  of  such  care  and  prudence  us 
the  circumstances  of  the  particular  case  require.  [Mr.  Dell 
was  the  carrier  of  the  mail ;  and,  according  to  all  the  evidence 
in  the  case,  there  was  nothing  that  would  warn  him  of  danger 
in  occupying  the  position  that  he  was  in  ;  and  it  was  his  duty, 
as  soon  as  the  accommodation  came,  to  go  to  the  north  track 
and  place  the  mail  in  the  baggage  car  of  the  Altoona  accom- 
modation. He  was  there,  according  to  the  evidence,  a  few 
minutes  before  schedule  time,  when  he  was  killed.  Not  hav- 
ing any  apprehension  of  danger,  being  in  the  line  of  his  duty 
and  knowing  that  this  defendant  had  no  right  upon  that  rail- 
road track  at  the  Mapleton  station,  so  far  as  it  was  concerned, 
he  was  warned  of  no  danger  from  its  operations  ;  and,  giving 
that  evidence  its  legitimate  effect  and  considering  and  weigh- 
ing all  the  circumstances  suiTOunding  the  conduct  of  Mr.  Dell, 
we  feel  constrained  to  say  to  you,  upon  the  question  of  his  con- 
tributory negligence,  that  there  is  no  evidence  in  the  cause 
affecting  Dell  with  negligence  on  his  parf  [2] 

Defendant's  points  and  the  answer  of  the  court  were  as  fol- 
lows: 

"  1.  Plaintiff's  decedent,  at  the  place  of  the  accident,  was  not 
in  the  discharge  of  any  duty  and  was  a  trespasser  on  the  tracks 
of  the  Pennsylvania  Railroad  Company.  Answer:  This  point 
is  refused,  and  especially  for  the  reason  that  the  defendant  had 
no  privilege  or  right  to  use  the  railroad  of  the  Pennsylvania 
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Railroad  Company  at  this  place ;  and,  therefore,  this  point  is 
immaterial.  [3] 

"  2.  The  plaintiffs  decedent  voluntarily  assumed  a  specially 
hazardous  place,  and  was  so  guilty  of  contributory  negligence 
as  to  bar  recovery,  by  the  evidence  in  this  case.  Answer  :  This 
point  we  refuse.  [4] 

"  3.  The  plaintiffs  decedent  being  an  employee  of  the  Penn- 
sylvania Railroad  Company  at  the  time  of  the  injury,  the 
plaintiff  is  not  entitled  to  recover.  Answer:  We  refuse  this 
point."  [6] 

Verdict  and  judgment  for  plaintiff  for  $2,654.  Defendant 
appealed. 

Errors  assigned  wei*e  (1-5)  above  instructions,  quoting  them. 

George  B,  Orladg^  for  appellant. — Responsibility  for  negli- 
gence does  not  extend  to  all  the  consequences  that  may  by 
possibility  result :  Hoag  v.  Ry.  Co.,  85  Pa.  298 ;  Pass.  Ry.  Co. 
V.  Trich,  117  Pa.  390 ;  Fredericks  v.  R.  R.,  157  Pa.  103. 

The  use  of  a  railroad  ti-ack,  except  at  lawful  crossings  of  pub- 
lic roads  or  highways,  is  exclusively  for  the  company  and  em- 
ployees :  P.  &  R.  R.  Co.  v.  Hummell,  44  Pa.  375 ;  Clark  v.  P. 
&  R.  R.  Co.,  5  W.  N.  C.  119 ;  Westerberg  v.  R.  R.,  142  Pa. 
471 ;  Ry.  v.  Peet,  152  Pa.  488. 

The  deceased  was  guilty  of  contributory  negligence :  Palmer 
v.  Deamy,  17  Weekly  Dig.  145  ;  P.  S.  R.  R.  Co.  v.  Taylor,  104 
Pa.  306 ;  Haven  v.  Bridge  Co.,  151  Pa.  620 :  Woods  v.  Lloyd, 
16  Atl.  R.  43 ;  Pa.  R.  R.  v.  Aspell,  23  Pa.  147 ;  Ry.  v.  Collins, 
87  Pa.  405;  Cauley  v.  P.  C.  &  St.  L.  R.  R.,  95  Pa.  398; 
Westerberg  v.  R.  R.  Co.,  142  Pa.  471 ;  Myei^  v.  B.  &  O.  R.  R., 
150  Pa.  386  ;  Spisak  v.  B.  &  O.  R.  R.,  152  Pa.  281 ;  Pa.  R.  R. 
v.  Price,  96  Pa.  253  ;  Cummings  v.  P.  C.  &  St.  L.  Ry.,  92  Pa. 
82;  Mulherrin  v.  D.  L.  &  W.  R.  R.,  81  Pa.  366. 

W,  H,  Woods^  John  M,  Bailey  and  J.  S.  Woods  with  him,  for 
appellee. — The  deceased  was  not  guilty  of  contributory  negli- 
gence :  Gray  v.  Scott,  66  Pa.  345 ;  Brown  v.  Lynn,  31  Pa.  510 ; 
Pittsburg  V.  Grier,  22  Pa.  54 ;  Penna.  v-  Ogier,  36  Pa.  60 ; 
Penna.  R.  R.  v.  Hagan,  47  Pa.  244. 
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Opinion  by  Mr.  Justice  Dean,  July  18, 1895 : 
The  husband  of  plaintiff  was  an  employee  of  the  PenDsyl* 
vania  Railroad  Company;  his  work  was  to  carry  mail  bags  to 
and  from  Mapleton  station,  on  arrival  and  departure  of  trains ; 
he  had  been  so  engaged  for  about  five  years.  After  dark,  on 
the  evening  of  tlie  27th  of  October,  1892,  about  ten  minutes 
before  a  tmin  was  due,  he  was  at  the  station  standing  between 
the  mils  of  a  side  track  of  the  Pennsylvania  railroad,  being  the 
inside  track  next  the  station  house,  when  he  was  struck  and 
killed  by  a  box  car  then  in  use  by  the  defendant  company.  The 
occasion  of  the  accident  was  this: — Defendant  is  a  corporation 
engaged  in  mining  and  shipping  sand  at  that  station  ;  its  sand 
quaiTy  is  about  one  mile  Ivom  the  station ;  a  branch,  called  the 
Rocky  Ridge  Railroad,  extends  ivom  the  quariy  to  the  main 
line  of  the  Pennsylvania  Railroad,  and  is  connected  with  it  by 
a  switch  at  a  point  nine  hundred  and  seventy  feet  from  the 
station  ;  the  box  car  had  been  run  on  the  branch  and  loaded 
with  sand  the  day  of  the  accident;  the  bi*anch  road  has  a  very 
steep  incline  towards  the  main  tmck;  some  distance  towards 
the  switch,  from  the  quarry,  and  on  a  steep  part  of  the  grade, 
defendant  had  a  wharf  or  platform  from  which  to  load  sand ; 
at  that  point  stood  this  loaded  cai* ;  the  brakes  were  on  and 
blocks  at  the  wheels.  Notwithstanding  it  was  thus  secui-ed, 
the  car  that  evening  started  down  the  steep  grade,  and  having 
acquired  great  momentum  broke  through  the  switch,  followed 
the  side  track  of  the  main  line  from  the  switch  to  where  Dell 
was  standing,  and  killed  him.  His  widow,  averring  his  death 
was  caused  by  defendant's  negligence,  brought  suit  for  dam- 
ages. On  the  trial,  the  learned  judge  of  the  court  below  sub- 
mitted the  question  of  defendant's  negligence  to  the  jury,  but 
peremptorily  instructed  them  there  was  no  evidence  of  any 
contributory  negligence  on  part  of  deceased.  Under  this  in- 
struction, there  was  a  verdict  for  plaintiff,  and,  as  a  consequence, 
this  appeal  by  defendant,  who  prefers  five  assignments  of  error. 
It  is  not  necessary  to  elaborately  discuss  all  the  sevei-al  assign- 
ments ;  except  the  second  and  fourth,  none  of  them  can  be  sus- 
tained ;  in  all  other  respects,  the  law  was  correctly  stated,  and 
the  charge  was  altogether  fair  and  impartial. 

The  fourth  assignment  alleges  error  in  the  court's  answer 
to  defendant's  second  point,  which  point  and  answer  were  as 
follows : 
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"  The  plaintiff's  decedent  voluntarily  assumed  a  specially 
hazardous  place,  and  was  so  guilty  of  contributory  negligence 
as  to  bar  recovery  in  this  case.     Answer  :  This  point  we  refuse." 

The  reasons  for  this  refusal,  which  constitute  the  second 
assignment  of  en-or,  are  to  be  found  in  the  general  charge  as 
follows : — "  Was  Mr.  Dell  guilty  of  what  is  termed  in  law  con- 
tributory negligence  ?  Contributory  negligence  is  negligence 
on  the  part  of  plaintiff,  or  plaintiff's  decedent,  and  it  consists 
of  want  of  such  care  and  prudence  as  the  circumstances  of  the 
particular  case  require.  Mr.  Dell  was  the  carrier  of  the  mail ; 
and  according  to  all  the  evidence  in  the  case  there  was  noth- 
ing that  would  warn  him  of  danger  in  occupying  the  position 
he  was  in ;  it  was  his  duty,  as  soon  as  the  accommodation  came, 
to  go  to  the  north  track,  and  place  the  mail  in  the  baggage  car 
of  the  Altoona  accommodation.  He  was  there,  according  to 
the  evidence,  a  few  minutes  before  schedule  time,  when  he  was 
killed.  Not  having  any  apprehension  of  danger,  being  in  the 
line  of  his  duty,  and  knowing  that  this  defendant  had  no  right 
upon  that  i-ailioad  track  at  the  Mapleton  station,  so  far  as  it 
was  concerned,  he  was  warned  of  no  danger  from  its  operations ; 
and  giving  that  evidence  its  legitimate  effect,  and  considering 
and  weighing  all  the  circumstances  surrounding  Mr.  Dell,  we 
feel  constrained  to  say  to  you,  upon  the  question  of  his  con- 
tributory negligence,  that  thei-e  is  no  evidence  in  the  cause 
affecting  Dell  with  negligence  on  his  part." 

It  seems  to  us,  there  is  manifest  error  in  the  conclusions  here 
drawn  from  the  established  and  undisputed  facts.  In  front  of 
the  station  and  waiting  room  are  four  Pennsylvania  railroad 
tracks ;  the  two  outside  tracks  are  side  tracks ;  the  two  middle 
ones  for  east  and  west  bound  trains ;  the  side  track  next  the 
station  is  about  five  feet  from  it ;  Dell's  business  there  was  to 
cross  this  track  when  the  west  bound  train  anived  and  place 
the  mail  in  the  baggage  car,  and  when  struck  he  had  the  mail 
bag  on  his  shoulder,  for  the  train  which  was  to  take  it  was  due 
in  five  to  eight  minutes ;  when  he  fii*st  reached  the  track,  he 
met  three  or  four  acquaintances,  and  stood  between  tho  rails  of 
the  side  track  next  the  station,  talking  to  them,  for  from  five 
to  ten  minutes ;  while  so  standing,  the  sand  car  came  from  the 
Rocky  Ridge  branch,  broke  through  the  switch  guards,  i-an  on 
the  side  track  where  he  was  standing,  and  killed  him. 


Digitized  by 


Google 


554  DELL  v.  PHILLIPS  GLASS  CO.,  Appellant 

Opinion  of  the  Court.  [169  P&. 

From  these  facts,  the  learned  judge  concludes :  1.  Thei*e 
was  nothing  to  warn  him  of  danger  in  occupying  the  position 
between  the  rails  of  the  side  track,  nor  had  he  reason  to  appre* 
hend  danger.  2.  That  while  between  the  rails  of  this  side 
ti-ack  he  was  in  the  line  of  his  duty. 

Certainly,  thei-e  was  no  evidence  to  impute  contributory 
negligence  to  the  deceased,  if  the  law  and  facts  warrant  these 
conclusions.  But  do  they?  Negligence  is  the  absence  of  cai-e 
according  to  the  circumstances.  On  railroad  tmcks,  run  cars 
and  locomotives.  Persons,  animals  and  vehicles  are  in  peril 
when  on  or  between  them,  and  except  at  crossings,  and  then 
only  under  suitable  caution  against  collision,  they  are  for  the 
exclusive  use  of  cai-s  and  locomotives:  R.  R,  v.  Hummell,  44 
Pa.  875;  Clark  v.  R.  R.  Co.,  6  W.  N.  C.  119;  Westerberg  v. 
R.  R.  Co.,  142  Pa.  471.  This  is  the  settled  law ;  settled  be- 
cause of  unvarying  long  observation  and  experience.  If,  then, 
Dell,  at  the  time  he  was  killed,  was  upon  the  track  unneces- 
sarily, he  voluntarily  assumed  a  position  of  great  peril,  unless 
there  was  something  in  the  circumstances  which  took  this  par- 
ticular track  out  of  the  dangers  incident  to  railroad  ti-acks.  It 
was  not  frequently  used  for  the  passage  of  cars  and  trains;  not 
nearly  so  often  as  either  of  the  middle  tracks,  but  that  only 
rendered  the  danger  comparatively  less ;  the  nature  of  its  use, 
and  the  peril,  though  the  latter  in  less  degree,  remained  the 
same ;  the  danger  of  being  shot  is  great,  if  a  voUej'  be  aimed 
and  fired  at  a  man ;  there  is  still  danger,  if  but  one  gun  be  aimed 
and  fired  at  him ;  and  in  each  case,  he  has  reason  to  apprehend 
danger,  though  less  from  the  one  gun  than  from  the  many. 
Standing  between  these  i-ails,  the  deceased  was  in  the  way  of 
any  car  that  only  happened,  by  accident  or  negligence,  to  run 
on  that  ti-ack.  He  doubtless  assumed,  no  car  would  run  upon 
the  track  at  that  time,  just  as  he  might  have  stepped  further 
and  stood  on  the  next  one,  or  main  tmck,  on  the  assumption 
that  the  train  would  not  reach  him  until  schedule  time.  He 
knew  the  tracks  were  there  for  cai-s  to  run  on,  and  not  for  use 
as  waiting  rooms,  for  arrival  and  departure  of  trains;  and  how- 
ever mistaken  his  expectation  of  immediate  danger,  he  knew 
it  was  a  place  of  peril. 

Nor,  while  standing  there,  was  he  in  the  line  of  his  duty  as 
mail  carrier ;  he  took  his  position  in  a  place  of  peril,  and  oocu- 
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pied  it  for  about  ten  minutes  before  the  time  for  the  arrival  of 
the  Altoona  Accommodation,  on  which  he  was  to  put  the  mail 
bag;  his  occupation  of  the  tracks,  in  the  line  of  his  duty,  ex« 
tended  only  to  crossing  them  with  his  mail  bag,  delivering  it, 
and  returning  to  the  outside  of  the  roadbed.  If  the  injuiy  had 
happened  in  these  few  seconds,  it  could  properly  be  said  he 
was  then  on  the  tracks  in  the  performance  of  his  duty,  and 
defendant  would  have  been  answerable  for  the  negligence  which 
caused  the  injuiy.  But  when  injured  he  was  voluntarily  be- 
tween the  rails,  waiting  for  the  train ;  the  waiting  room  and 
platform  were  places  of  safety;  where  he  waited  was  not. 
Obviously,  neither  necessity  nor  duty  required  him  to  be  there. 
From  all  the  admitted  facts,  our  conclusions  are  directly  the 
opposite  of  those  aiTived  at  by  the  learned  judge  of  the  court 
below.  We  think  contributoiy  negligence  on  part  of  deceased 
is  a  necessary  conclusion  from  the  undisputed  facts,  and  that  a 
jury  should  be  permitted  to  draw  no  other. 

The  only  evidence,  in  view  of  the  conduct  of  the  deceased, 
that  would  have  made  defendant  answerable  in  damages,  would 
have  been  wanton  injury  ;  there  was  no  testimony  pointing  to 
such  a  fact. 

The  defendant's  second  point  should  have  been  a£Qrmed; 
the  judgment  is  revei'sed. 

Sterbbtt,  C.  J.,  dissents  on  the  ground  that  the  question  of 
contributory  negligence  was  for  the  jury. 


Jane  Rosevere  v.  Borough  of  Osceola  Mills,  Appellant,  I  ^J|      ^^^ 

[Marked  to  be  repotted.]  j^Jeg ^551 


Negligence^Boroughs—Sidewalks^Evidenee, 

In  an  action  to  recover  damages  for  personal  injaries  resalting  from  a 
fall  upon  a  sidewalk  alleged  to  be  defective,  it  is  not  improper  for  tho 
coart  to  call  the  juiy's  attention  to  the  difference  between  the  positive  tes- 
timony of  witnesses  who  stated  that  they  saw  a  hole  in  the  sidewalk,  and 
the  negative  testimony  of  witnesses  who  stated  that  they  saw  no  defect. 

In  such  a  case  it  is  not  groand  for  revei*sing  a  judgment  for  plaintiff 
that  the  trial  judge,  after  referring  to  the  testimony  of  the  plaintiff  and 
several  of  her  relatives  as  to  the  existence  of  a  hole  in  tho  sidewalk. 
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referred  to  the  testimony  of  a  stranger  who  had  seen  a  woman  in  a  pros- 
trate condition  on  the  sidewalk,  as  **  strong  evidence,  because  it  is  from 
an  independent  source.^ 

The  trial  judge  in  such  a  case  cannot  be  charged  with  error  because  he 
said  **  it  is  not  a  question  whether  all  passers-by  actually  noticed  the 
defect,  but  whether  it  was  noticeable.**  If  the  hole  was  of  a  such  a  char- 
acter as  to  be  noticeable  to  those  who  looked,  it  is  all  the  law  requires, 
and  that  is  all  the  trial  judge  meant  by  wiiat  he  said. 

In  such  a  case  where  suit  was  not  brought  until  three  years  after  the 
accident,  it  is  proper  to  allow  proof  to  be  made  that  advice  was  taken  of 
counsel  about  a  year  after  the  accident. 

Argued  Apiil  24, 1895.  Appeal,  No.  68,  Jan.  T.,  1896,  Iqr 
defendant,  from  judgment  of  C.  P.  Cleai-field  Co.,  Sept.  T., 
1898,  No.  594,  on  verdict  for  plaintiff.  Before  Sterebtt,  C.  J., 
6been»  Mitchell,  Dban  and  Fell,  JJ.    Affirmed. 

Ti'espass  to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  upon  a  defective  sidewalk.  Before  Gob- 
don,  P.  J. 

At  the  trial  plaintiff  claimed  that  on  Sept.  9,  1890,  she 
stepped  through  a  hole  in  a  sidewalk  in  the  borough  of  Osce- 
ola and  that  her  left  foot  sank  under  the  level  of  the  sidewalk 
ten  inches,  by  reason  of  which  she  was  thrown  down  with  great 
•violence,  and  her  body  and  left  leg  were  permanently  injured. 
A  number  of  witnesses  testified  to  the  existence  of  a  hole  at 
the  point  where  plaintiff  stated  the  accident  occurred.  Wit- 
nesses for  defendant  testified  that  there  was  no  defect  in  the 
sidewalk.  Daniel  Sligo  testified  that  at  the  place  where  the 
accident  was  alleged  to  have  occurred  he  saw  a  woman  in  a 
prostrate  condition  on  the  evening  in  question. 

When  plaintiff's  son,  Simeon  Rosevere,  was  on  the  stand, 
plaintiff  offered  to  prove  by  the  witness  on  the  stand,  the  son 
of  the  plaintiff  with  whom  she  made  her  home,  that  when  she 
and  her  son  saw  that  her  leg  was  not  getting  well  of  the  injury 
received  that  he,  after  talking  with  his  mother  about  the  mat- 
ter, consulted  Judge  Orvis  with  reference  to  bringing  an 
action  against  the  defendant  borough ;  that  this  was  about  Sep- 
tember, 1891,  or  about  a  year  after  the  injury  was  received. 
This  for  the  purpose  of  showing  that  the  claim  was  bona  fide 
or  was  not  made  or  trumped  up. 

Defendant  objected  to  the  testimony  as  incompetent,  irrele- 
vant and  immaterial. 
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The  court  oveiTuIed  the  objection  so  far  as  to  permit  her  to 
prove  that  she  had  consulted  Judge  Orvis,  but  not  to  prove 
what  was  said,  and  sealed  a  bill  for  defendant.  [8] 

The  court  charged  the  jury  in  part  as  follows : 

"  [But  they  have  testified  in  your  hearing  and  their  testi- 
mony is  positive,  it  is  circumstantial.  The  plaintiff  hei*self 
and  her  son-in-law  have  told  you  how  this  accident  occurred, 
of  where  they  started  from  and  where  they  were  going  to,  and 
they  testify  to  the  fact  that  that  hole  did  exist  there,  and  the 
witnesses  on  the  part  of  the  plaintiff  testify  further  that  it  had 
so  existed  for  from  three  to  four  weeks  before  that.  Well 
now,  gentlemen  of  the  jury,  they  have  this  advantage  in  this 
case,  that  while  all  these  witnesses  testify  long  after  the  acci- 
dent occurred,  yet  the  plaintiffs  witnesses  have  this  advantage 
of  the  defendant's  that  they  have  something  by  which  to  fix 
the  time.  They  were  interested  in  this  plaintiff,  she  was  their 
relative,  their  mother  or  mother-in-law,  and  they  were  inter- 
ested in  her,  and  when  the  accident  occurred  to  her  they  would 
have  something  to  fix  their  attention  upon,  and  in  that  respect 
could  testify  with  greater  accuracy  and  circumspection  than 
they  could  under  other  circumstances.]  [1] 

"  [Well  now,  gentlemen  of  the  jury,  the  defendant  has  also 
called  certain  witnesses  here  and  they  have  testified  in  your 
hearing.  Their  testimony  is  necessarily  negative  testimony, 
and  it  is  well  for  you  to  consider  the  distinction  between  posi- 
tive and  negative  testimony. 

^^  When  a  person  goes  upon  the  stand  and  testifies  to  the  exist- 
ence of  a  fact,  that  is  positive  testimony ;  when  another  goes 
upon  the  stand  and  testifies  not  to  the  existence  of  a  fact,  but  to 
the  fact  that  he  does  not  know  of  its  existence,  for  instance,  wit- 
nesses on  the  part  of  the  defendant  here  have  been  called  who 
testified  that  they  frequently  passed  over  this  sidewalk  and 
failed  to  see  the  hole  thus  alleged  to  have  been  in  it  or  don't 
recollect  of  having  seen  it.  Well  now,  these  two  things  are 
to  be  taken  into  consideration  by  you ;  first,  they  testify  they 
didn't  see  it.  Now  it  is  possible  that  persons  might  have  passed 
over  a  sidewalk  where  there  was  a  hole  even  that  was  noticeable 
to  them  and  yet  didn't  see  it.  It  is  further  possible  that  they 
may  have  seen  it  and  after  this  long  lapse  of  time  fail  to  recol^ 
lect  it.    But  we  deem  it  our  duty  to  call  your  attention  to  the 
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fact,  gentlemen  of  the  jury,  that  this  kind  of  evidence  on  the 
part  of  the  defendant  is  the  only  kind  which  in  the  very  nature 
of  the  case  they  can  have.]   [2] 

"  Now,  the  testimony  shows  that  when  this  alleged  accident 
occurred  no  notice  was  brought  to  the  borough  officials,  veiy 
few  people  in  the  borough  know  anything  about  it,  the  next 
door  neighbor,  living  next  door  to  the  house  of  this  woman's 
daughter  where  she  staid  all  night  after  the  accident  and  in 
front  of  whose  house  the  accident  occurred,  has  testified  that 
he  knew  nothing  of  the  accident,  and  nobody  seems  to  have 
known  about  it ;  little  seems  to  have  been  said  about  it  in  the 
borough  there  in  the  community,  so  that  in  the  very  nature  of 
things  this  borough  is  put  to  a  disadvantage  here,  and  that  dis- 
advantage results  from  the  fact  that  no  claim  was  made  against 
them  ;  that  no  notice  was  brought  to  the  attention  of  the  bor- 
ough officials  ;  that  when  this  accident  occurred  no  claim  was 
made  for  compensation  on  account  of  it  for  a  considemble 
length  of  time  thereafter.  I  don't  recollect  any  evidence  in 
the  case  to  indicate  any  demand  made  until  the  bringing  of 
this  suit  or  probably  but  shortly  before  it.  That  is  a  question 
of  fact  which  you  will  take  notice  of  and  it  is  important,  as  I 
said  before.  The  fact  that  by  reason  of  that  condition  of  things 
this  borough  is  not  able  to  pi-oduce  evidence  or  witnesses  here 
who  can  testify  to  facts.  [By  reason  of  their  failure  to  give 
notice,  their  testimony  is  negative,  that  is  to  saj^  they  bring 
here  the  people  who  lived  in  the  neighborhood  where  this 
accident  occuiTcd,  the  people  who  passed  by  and  over  or  near 
that  pavement  and  proved  by  them  that  they  had  opportunities 
of  observation  and  failed  to  see  or  recollect  of  seeing  any  hole 
or  other  defect  in  the  sidewalk.  So  that  while  on  the  one 
hand  you  have  the  fact  that  the  testimony  on  the  part  of  the 
plaintiff  is  positive  and  circumstantial,  and  I  may  further  add 
that  it  is  such  that  if  not  true  the  witnesses  have  testified 
falsely.  If  it  be  not  true  that  this  old  lady  was  injured,  as 
she  claims,  not  only  she  herself,  but  the  witnesses  who  claim  to 
have  seen  the  accident  or  seen  her  immediately  after  it  occuiTed 
and  to  have  seen  the  hole  in  the  pavement,  have  falsified  in 
their  evidence.  We  do  not  say  that  they  did,  gentlemen  of 
the  jury,  but  we  say  to  you  that  they  had  opportunities  of 
knowing  whereof  they  speak,  they  could  testify  positively, 
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they  could  testify  to  facts  ;  while  on  the  other  hand,  as  I  said 
befoi-e,  the  testimony  of  the  defendant's  witnesses  is  necessarily 
negative  in  its  chai-acter.]  [3]  For  instance,  had  a  claim  been 
made  against  this  borough  or  a  notice  been  given  to  the  officials 
of  it  when  this  accident  occurred,  they  could  have  gone  and 
seen  this  alleged  hole  in  the  pavement,  so  that  they  could  have 
furnished  witnesses  here  to  testify  positively  as  to  what  it  was, 
to  what  extent  the  defect  existed  there.  It  is  well  for  you  to 
consider,  in  connection  with  this  matter,  that  the  home  of  this 
woman  was  not  in  Osceola ;  that  the  very  next  day  after  this 
accident  she  went  to  Philipsburg,  and  there  is  no  evidence  that 
she  ever  returned  tliere  that  I  can  recollect  of,  and  in  the 
nature  of  things  there  was  nothing  to  attract  the  attention  of 
the  people.  There  is  no  evidence  in  the  cause  that  she  had 
any  motive  in  it.  [It  may  be  that  she  had  no  idea  of  making 
a  claim  at  the  outset  agtiinst  the  borough,  in  fact  there  is  testi- 
mony to  the  efifect  that  she  consulted  counsel  upon  it  I  think 
about  a  year  after  the  accident  occurred,  at  all  events  there  is 
evidence  that  her  son  had  consulted  counsel.]  [9]  We  simply 
call  your  attention  to  these  matters  in  order  that  you  may 
undenstand  the  nature  of  the  testimony  that  was  able  to  be 
adduced  on  the  one  side  and  on  the  other,  in  order  to  account 
for  any  failure  on  the  one  side  or  upon  the  other. 

*'  Well  now,  gentlemen  of  the  jury,  there  are  a  great  many 
things  that  have  been  testified  to  in  this  case.  The  testimony 
here  about  the  size  of  this  hole  in  the  pavement  and  as  to  the 
construction  of  the  sidewalk,  but  all  of  that  is  for  you.  You 
must  judge  of  whether  there  was  a  hole  there  and  the  character 
of  it.  We  don't  think  it  is  very  important,  gentlemen  of  the 
jury,  whether  that  hole  was  six  inches  or  a  foot  in  depth,  if 
there  was  a  hole  in  that  pavement  and  this  woman  without  any 
contributory  negligence  on  her  part  going  along  there  in  the 
ordinary  way  and  with  due  caution  stepped  into  it,  the  borough 
is  just  as  much  liable  if  it  was  six  inches  deep  as  if  it  were 
deeper.  So  that  it  is  a  matter  of  little  concern  as  to  the  size  of 
the  hole,  except  probably  as  bearing  upon  the  question  of  its 
furnishing  notice  to  the  borough  officials  and  passers-by,  because 
to  enable  this  plaintiff  to  recover  here  the  accident  must  be  the 
result  of  negligence  on  the  part  of  the  borough  authorities. 
[If  this  woman,  for  instance,  fell  by  accident  there,  and  there 
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was  no  hole  in  the  pavement,  then  her  testimony  is  feigned  and 
as  a  matter  of  course  she  would  have  no  claim.  But  she  testifies 
to  the  existence  of  a  hole,  her  sons-in-law  and  her  daughters 
testify  to  the  same,  and  there  is  the  further  testimony  of  an 
outside  and  disinterested  witness,  not  to  the  existence  of  a  bole 
there,  but  to  the  fact  that  on  this  night  in  question  he  saw  what 
he  supposed  was  a  woman  in  a  prostrate  condition  on  the  side- 
walk at  that  point.  And  that  is  strong  evidence,  gentlemen  of 
the  jur}%  because  it  is  from  an  independent  source ;  that  party 
is  not  interested  in  this  case  in  any  way.]   [4] 

^'  The  defendant  has  asked  us  to  instruct  you  as  follows : 

^^1.  Under  the  pleadings  and  the  evidence  in  this  case  there 
can  be  no  recoveiy,  and  the  verdict  must  be  for  the  defendant. 
Annoer:  We  decline  to  so  instruct  you.  As  we  said  before, 
the  questions  in  this  case  are  of  fact  for  the  jury.  [5] 

"  2.  There  being  no  proof  whatever  of  express  notice  to  the 
authorities  of  the  alleged  defect,  there  can  be  no  recovery,  unless 
the  jury  are  satisfied  that  the  defect  was  so  notorious  as  to  be 
evident  to  all  passers,  and  the  burden  of  proof  to  satisfy  you  of 
this  by  the  weight  of  evidence  is  on  the  plaintiff.  Answer: 
We  affirm  that  point.  It  is  not  a  question  whether  all  passei-s-by 
actually  noticed  the  defect  but  whether  it  was  noticeable.  [6] 

"  8.  In  determining  the  question  it  is  proper  for  the  jury  to 
consider,  in  connection  with  the  other  testimony  in  the  case, 
the  circumstance  that  no  one  except  the  immediate  relatives  of 
the  plaintiff  are  alleged  to  have  ever  seen  or  had  knowledge  of 
the  alleged  defect,  as  existing  prior  to  Sept.  9,  1890,  while  so 
many  others  had  opportunity  to  have  seen  it,  if  it  had  existed 
for  any  considerable  time  as  alleged. 

"We  also  read  the  fourth  point  in  connection  with  that: 

"  4.  In  determining  this  question,  it  is  also  proper  for  the  jury 
to  consider,  with  the  other  testimony,  the  fact  that  no  claim  or 
demand  whatever  for  the  alleged  injury  was  made  on  the  bor- 
ough until  suit  was  brought,  a  period  of  about  three  years. 

"  We  affirm  these  points,  but  we  say  to  you  that  the  facts  in 
testimony  are  entirely  for  the  jniy.  The  testimony  i-eferred  to 
is  important  in  the  case  and  the  jury  should  consider  it  in  con« 
nection  with  all  the  other  testimony  in  arriving  at  a  verdict,  as 
we  have  instructed  you  in  our  general  charge."  [7] 

Verdict  and  judgment  for  plaintiff  for  $591.  Defendant 
appealed. 
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JErrors  assiffned  were  (1-7,  9)  above  instructions,  quoting 
them  ;  (8)  ruling  on  evidence,  quoting  the  bill  of  exceptions. 

Thomas  ff.  Murray^  of  Murray  ^  Smith,  S.  V,  Wilson  with 
him,  for  appellants. — It  is  error  to  confine  the  attention  of  the 
jury  to  one  view  of  the  case,  where  there  is  more  than  one  which 
they  should  consider :  Young  v.  Merkel,  163  Pa.  613;  Burke 
V.  Maxwell,  81  Pa.  139 ;  Piei-son  v.  Duncan,  162  Pa.  187 ; 
Penna.  Canal  Co.  v.  Harris,  101  Pa,  80  ;  Garrett  v.  Gonter,  42 
Pa.  143 ;  Relf  v.  Rapp,  3  W.  &  S.  21 ;  Lorain  v.  HaU,  33  Pa. 
270 ;  Rosenagle  v.  Handley,  161  Pa.  111. 

A  municipal  corpomtion  is  not  an  insui-er  against  all  defects 
in  its  highways,  but  it  is  answerable  for  negligence  in  the  per- 
formance of  its  duties  in  the  construction  and  care  of  them : 
Burns  v.  Bradford  City,  137  Pa.  361 ;  Lohr  v.  Philipsburg  Bor- 
ough, 166  Pa.  246. 

It  is  error  for  the  court,  in  answer  to  a  well  constructed  and 
definite  point,  to  divert  attention  of  the  jury  by  a  reference  to 
the  testimony  in  general :  Reed  v.  Pittsburg  S.  R.  Co.,  6  Cent. 
Rep.  862;  Swank  v.  Philips,  113  Pa.  482;  Waynesboro  Mut. 
i^ire  Ins.  Co.  v.  Creaton,  98  Pa.  461 ;  Cross  v.  Tyrone  M.  M. 
Co.,  121  Pa.  387. 

Declaration  of  a  party  in  his  own  favor,  not  part  of  the  res  ges* 
tae  are  not  admissible  :  Duvale  v.  Darby,  38  Pa.  66  ;  Levering 
V.  Rittenhouse,  4  Whart.  130;  McGregor  v.  Sibly,  69  Pa.  388. 

David  L,  Krehs^  for  appellee. — The  difference  between  posi- 
tive and  negative  testimony  is  very  marked  and  it  would  be 
well  if  the  attention  of  jurors  was  more  pointedly  called  to  it 
by  the  court  in  the  trial  of  such  cases:  Urias  v.  R.  R.,  162  Pa. 
326;  1  Wharton  on  Evidence,  416;  Stitt  v.  Huidekopei-s,  17 
Wall.  U.  S.  398. 

It  is  not  error  to  comment  on  the  evidence  nor  to  express  an 
opinion  on  the  weight  thereof  if  the  facts  be  left  to  the  jury  : 
Bonner  v.  Heirick,  99  Pa.  220 ;  Johnson  v.  Com.,  86  Pa.  64 ; 
Leibig  v.  Steiner,  94  Pa.  466  ;  Spear  v.  R.  R.,  119  Pa.  61. 

Where  evidence,  if  existing,  can  be  produced  by  the  party, 
on  failure  to  do  so  the  jury  may  di*aw  an  unfavorable  inference  : 
Hall  V.  Vanderpool,  166  Pa.  162 ;  Shovlin  v.  Com.,  106  Pa.  369. 

A  question  of  fact  may  be  left  to  the  jury  without  any- 
VOL.  CLXIX — 36 
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thing  more  than  a  mere  expression  of  opinion  as  to  the  effect 
of  the  testimony  if  believed :  Fredericks  v.  N.  C.  R.  R.,  157  Pa. 
103 ;  Spear  v.  P.  W.  &  B.  R.  R.,  119  Pa.  61 ;  Kilpatrick  v. 
Com.,  81  Pa.  198 ;  Bitner  v.  Bitner,  65  Pa.  347 ;  Johnston  v. 
Com.,  85  Pa.  54 ;  McCliutock  v.  Pa.  R.  R.,  21  W.  N.  C.  133 ; 
Doyle  V.  Union  Pass.  Ry.,  147  U.  S.  413. 

Opinion  by  Me.  Justice  Green,  July  18, 1895 : 

After  a  most  close  and  patient  reading  of  the  charge  of  the 
learned  court  below  and  the  answei's  to  points,  in  the  light  of 
the  criticisms  made  in  the  several  assignments  of  error,  we  are 
quite  unable  to  discover  the  least  cause  for  reversal  upon  any 
of  the  specifications.  The  legal  principles  applicable  to  the 
facts  in  evidence,  were  stated  and  presented  by  the  court  with 
such  entire  correctness  and  fairness  that  not  a  single  assignment 
is  made  to  any  part  of  the  charge  in  that  regard.  The  case  in- 
volved nothing  but  matters  of  fact  and  was  exclusively  for  the 
determination  of  the  jury.  As  a  matter  of  course  it  could  not 
be  withheld  from  them,  and  it  would  have  been  the  gravest 
error  to  do  so.  The  fifth  assignment  therefore  cannot  be  sus- 
tained. 

The  first  three  assignments  involve  only  the  general  com- 
ments of  the  court  on  the  character  of  the  testimony  as  being 
affirmative  on  the  part  of  the  plaintiff,  and  of  a  negative  qual- 
ity on  the  pai't  of  the  defendant.  These  comments  are  precisely 
such  as  any  judge  would  natui-ally  and  properly  make  when 
explaining  these  different  kinds  of  testimony  to  the  jury,  and 
they  were  strictly  correct.  They  exhibited  no  bias  in  favor  of 
either  party  and  we  cannot  at  all  agree  that  they  either  did,  or 
tended  to,  belittle  the  character  or  effect  of  the  defendant's  tes- 
timony. 

The  fourth  assignment  is  subject  to  the  same  observations. 
The  judge  merely  stated  the  fact  that  the  plaintiff  and  some  of 
her  near  relatives  testified  to  the  existence  of  a  hole  in  the  side- 
walk at  the  place  of  the  accident,  and  that  a  witness  who  was 
disinterested  testified  that  he  saw  what  he  supposed  was  the 
body  of  a  woman  in  a  prostrate  condition  on  the  sidewalk  at 
that  point.  When  he  added  the  remark  that  this  was  strong 
evidence  he  gave  the  reason  for  it  that  it  came  from  an  inde- 
pendent source.  That  was  entirely  correct  and  we  think  it 
justified  the  remark. 
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The  sixth  assignment  cannot  be  sustained.  The  court  af- 
firmed the  defendant's  second  point  as  requested  and  was  right 
in  saying,  ^^  It  is  not  a  question  whether  all  passers-by  actually 
noticed  the  defect  but  whether  it  was  noticeable."  That  is  to 
say  the  rule  as  to  the  defect  being  of  such  a  character  as  to  be 
of  itself  notice  to  the  authorities,  does  not  require  that  eveiy 
passer-by  did  actually  notice  it,  but  that  they  might  have  no- 
ticed it  if  they  had  consciously  seen  it.  That  is  what  would  be 
indicated  by  the  word  "  noticeable,"  capable  or  susceptible  of 
being  noti(5ed.  Several  peraons  had  testified  positively  to  the 
fact  of  having  seen  the  hole  for  some  time  before  the  accident. 
A  number  of  others  had  testified  that,  having  good  opportunities 
of  observation,  they  did  not  see  it.  All  of  which  might  be  per- 
fectly true  and  yet  the  hole  might  have  been  there.  Now  if 
the  hole  was  of  such  a  character  as  to  be  noticeable  to  those 
who  looked,  it  is  all  the  law  requires  and  that  is  all  the  court 
said. 

Surely  there  is  no  error  in  the  answer  to  the  defendant's 
third  and  fourth  points.  Both  were  affirmed  without  any  qual- 
ification except  the  remark  that  all  the  facts  in  testimony  were 
entirely  for  the  jury,  and  that  is  precisely  what  the  points  asked 
the  court  to  say,  that  is,  that  the  facts  referred  to  in  the  points 
were  proper  to  be  considered  by  the  jury.  The  court  simply 
added  the  remark  that  the  testimony  referred  to  was  important 
and  the  jury  should  consider  it  with  all  the  other  testimon}'  in 
arriving  at  a  verdict.     All  this  was  entirely  correct. 

There  was  no  enor  in  allowing  proof  to  be  made  that  advice 
was  taken  of  counsel  about  a  year  after  the  accident,  as  it  tended 
to  disprove  a  seiious  charge  that  was  made  against  the  whole 
of  the  plaintiff's  case,  to  wit,  that  it  was  an  afterthought,  and 
without  integrity.  It  is  just  as  the  court  said,  that  the  plaintiff 
might  not  have  intended  to  bring  a  suit  at  fii-st  nor  until  after 
she  had  advised  with  counsel.  The  injury  was  not,  apparently, 
very  seiious  at  fii-st  and  she  might  well  have  hesitated  until 
after  it  took  on  a  graver  aspect.  We  cannot  sustain  any  of  the 
assignments. 

Judgment  affirmed. 
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[169  l*a. 


Gettysburg  National  Bank  v.  H.  C.  Chisolm,  Appellant 

Promissory  noU^AlUrtUion— Fraud. 

An  alteration  of  a  negotiable  promissory  note  made  by  a  visible  inter- 
lineation of  the  words,  *'  witli  interest  at  six  per  cent/*  without  the  knowl- 
edge or  consent  of  the  maker,  renders  the  note  absolutely  void  even  in 
the  hands  of  an  innocent  purchaser  for  value. 

The  rule  of  public  policy  which  insures  the  protection  of  such  an  instru- 
ment from  fraud  and  substitution  will  prevent  the  holder  fr(»m  amending 
his  statement  so  as  to  waive  the  claim  for  interest  and  recover  the  princi- 
pal on  the  note  as  originally  made. 

Argued  April  25, 1895.  Appeal,  No.  210,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Huntingdon  Co.,  Feb.  T., 
1894,  No.  33,  on  verdict  for  plaintiff.  Before  Sterrett  C.  J., 
Green,  Mitchell,  Dean  and  Fell,  JJ.     Revei'sed. 

Assumpsit  on  a  promissory  note.     Before  FuRST,  P.  J. 
At  the  trial  plaintiff  offered  in  evidence  the  following  note : 


^J.^. Huntingdon,  Fa., ^ar..  25 JSO  2 

4  int.  ^  J 

q^Q^  y}f:^J^.....qfter  date,,„±,.prami8e  to 

Fay  to  the  order  of .?.:..???£?.t^*.!^...S??. at  the 

First  National  Bank  of  Huntingdon,  Pa. 


.^^Il^.:ih.. 


100 


Dollars, 


with  interest  at  6  per  cent. 
without  defalcation  for  value  received. 

No.  .1?^?!...    Due.,.M?.. H,.C,.. CHISOLM. 


Mch28 

Mr.  Waite :  "  The  admission  of  the  note  is  objected  to,  first, 
because  it  bears  upon  its  face  evidence  of  a  material  alteration 
in  that  the  words  '  with  interest  at  six  per  cent '  are  written  in 
a  different  handwriting  from  that  of  the  writing  in  the  body  of 
the  note,  and  different  from  that  of  the  maker,  H.  C.  Chisolm, 
and  interlined.     And  until  the  plaintiff  shows  aflSrmatively 
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that  this  alteration  was  made  with  the  knowledge  and  consent 
of  the  defendant,  the  note  is  inadmissible." 

By  the  Court :  "  We  will  admit  the  note  for  the  present  under 
the  pleadings.     Bill  sealed."  [1] 

Mr.  Bailey:  "I  ask  leave  to  file  the  plaintiff's  statement  in 
this  case  declaring  for  the  principal  of  tliis  note  but  not  for  the 
interest,  in  view  of  the  testimony  of  Dr.  Chisolm  that  he  signed 
this  note  exactly  in  the  same  condition  that  it  is  at  present, 
excepting  that  the  words  *  with  interest  at  six  per  cent '  were 
added  since." 

By  Mr.  Waiter  "It  is  objected  to  for  the  reason  that  it 
appearing  upon  the  face  of  the  note  and  according  to  the  testi- 
mony of  Dr.  Chisolm  that  the  words  *  with  interest  at  six  per 
cent'  were  written  in  the  note  after  it  had  been  signed  by  him 
and  delivered  to  Craine,  which,  if  true,  vitiates  the  note,  and 
the  plaintiff  would  not  be  entitled  to  recover." 

By  the  Court:  "  This  action  was  originally  instituted  before 
a  justice  of  the  peace  by  the  Gettysburg  National  Bank  against 
Dr.  H.  C.  Chisolm.  The  Gettysburg  National  Bank  is  an  inno- 
cent holder,  being  an  indoi-see  of  the  note  for  value  before 
maturity.  The  note  upon  its  face  is  written  *  with  interest  at 
six  per  cent.'  These  words  immediately  follow  the  amount  of 
the  note,  $66.66.  The  note  used  is  a  printed  blank.  The 
words,  '  with  interest  at  six  per  cent'  are  written  in  a  line  not 
ruled,  above  the  words  *  without  defalcation  or  value  received,* 
and  immediately  after  the  word  *  dollars '  in  the  note.  There- 
fore, by  inspection  of  the  note  there  seems  to  be  no  particular 
carelessness  on  the  part  of  the  maker  of  the  note  in  the  execu- 
tion of  it.  Nor  is  there  anything  on  the  face  of  the  note  that 
would  indicate  an  alteration  or  addition,  any  more  than  if  the 
words,  *  with  interest  at  six  per  cent,'  were  written  after  the 
words,  *for  value  received.'  Our  rules  of  court  prescribe  that 
in  oi*der  to  put  in  issue  the  execution  of  a  written  instrument 
the  plea  of  non  est  factum  must  be  verified  by  aflSdavit.  There 
is  no  such  plea  in  this  case.  And  therefore  we  admitted  the  note 
under  the  pleadings.  This  shifted  the  burden  upon  the  defend- 
ant in  this  issue.  The  defendant,  Dr.  Chisolm,  has  testified 
that  when  he  signed  the  note  the  words,  ^  with  interest  at  six 
per  cent,'  were  not  in  the  note.  They  therefore  have  been  added 
since  the  date  of  the  note ;  between  that  and  the  29th  of  April 
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when  the  note  was  discounted  by  the  plaintiff.  There  is  some 
evidence,  the  only  evidence  on  the  subject,  thjit  Mr.  Craine 
added  these  words,  ^  with  interest  at  six  per  cent.'  He  is  not 
connected  in  an)*^  way  with  the  Gettysburg  National  Bank,  but 
seems  to  have  been  connected  in  some  way  with  Bennett  & 
Sods,  the  payees. 

"The  question  now  presented  to  the  court  for  its  determina- 
tion is  upon  the  application  of  the  plaintiff  after  the  defendant's 
testimony  that  there  has  been  this  addition  to  the  note,  to  amend 
the  statement  by  declaring  upon  the  note  as  though  it  were 
written  without  interest.  In  other  words,  we  regard  the  appli- 
cation as  one  to  erase  what  was  added  to  the  note  after  the 
execution  of  it  by  the  maker,  thereby  restoring  it  to  its  original 
condition.  We  are  aware  of  the  cases  decided  by  the  Supreme 
Court  wherein  it  is  held  that  a  note  having  been  altered  inno- 
cently may  be  restored  and  placed  in  the  same  situation  it  was 
before  suit  brought.  We  are  acquainted  with  the  case  in  which 
an  application  to  amend  and  to  restore  the  note  to  its  original 
condition  after  suit  brought  was  denied  by  the  Supreme  Court, 
but  in  that  case  the  party  plaintiff  asking  leave  to  amend  was 
the  party  who  himself  altered  the  note,  and  his  right  to  nmend 
after  suit  brought  was  denied.  The  principle  upon  which  that 
case  and  other  cases  were  ruled  seems  to  the  court  to  be  predi- 
cated upon  the  doctrine  that  the  party  who  committed  the  act 
is  not  permitted  to  take  advantage  of  his  own  wrong.  We  know 
of  no  case  decided  in  Pennsylvania  that  we  can  recall  to  memoiy 
where  an  innocent  party  was  denied  the  right  to  restore  an 
instrument  of  writing  to  its  original  condition,  where  he  him- 
self was  not  cognizant  of  the  alteration,  where  there  was  nothing 
that  attracted  his  attention  to  the  altemtion  and  where  he  him- 
self did  not  fraudulently  or  otherwise  make  the  altemtion.  We 
know  of  no  case  which  punishes  him  by  loss  of  the  entire  debt. 
On  the  contrary  it  seems  to  us  that  the  true  principle  running 
through  all  our  cases  is,  that  where  the  rights  of  parties  can  be 
properly  protected  by  the  court,  and  no  violence  is  done  to 
either,  and  justice  is  made  out  between  two  innocent  parties  by 
restoring  the  contract  to  its  original  condition,  as  the  applica- 
tion is  made  in  this  case. 

"  We  say  that  we  see  no  reason  why  it  may  not  be  done,  and 
therefore  we  permit  the  amendment  to  be  made  and  the  declara*. 
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tion  to  be  filed  in  this  case  as  upon  a  note  for  f  66.66.  We  are 
not  called  upon  now  to  rule  upon  the  question  whether  the  note 
upon  its  face  was  of  that  chamcter  that  negligence  might  be 
pi-edicated  of  the  maker  in  executing  it  in  the  manner  in  which 
it  was  and  is  executed.  This  is  waived  by  the  plaintiff  volunta- 
rily asking  leave  to  amend  the  pleadings  so  as  to  declare  upon 
the  note  as  described  by  the  defendant  in  his  testimony.  We 
thei'efore  admit  the  amendment,  overrule  the  objection  and  seal 
a  bill  for  the  defendant."  [2] 

The  court  charged  as  follows : 

**  Gentlemen  of  the  jury,  the  defendant  offei*s  no  evidence 
affecting  his  liability  to  pay  the  face  of  this  note  with  interest 
after  maturity.  And  the  plaintiff  claims  therefore  the  face  of 
the  note,  with  interest  from  its  maturity  on  the  25th  day  of 
March,  1893,  with  costs  of  protest.  The  amount  of  the  note  is 
therefore  $73.88.  There  being  no  defense  to  this  amount,  the 
clerk  will  take  your  verdict  for  that  amount."  [3] 

Verdict  and  judgment  for  plaintiff  for  $73.88.  Defendant 
appealed. 

Errors  assigned  were  (1,  2)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (3)  charge  of  the  court  as  above,  quoting  it. 

Q-eorge  B.  Orlady^  H,  H.  Waite  with  him,  for  appellant. — A 
holder  ought  not  to  accept  a  bill  which  has  the  least  appearance 
of  alteration :  Simpson  v.  Stackhouse,  9  Pa.  186 ;  Kennedy  v. 
Bank,  18  Pa.  347 ;  Paine  v.  Edsell,  19  Pa.  178 ;  Hartley  v. 
Carboy,  160  Pa.  23 ;  Neff  v.  Horner,  63  Pa.  327  ;  Fulraer  v. 
Seitz,  68  Pa.  237.  The  case  should  have  been  left  to  the  jury  : 
Craighead  v.  McLoney,  99  Pa.  211. 

The  amended  statement  allowed  by  the  court  disclosed  an 
entirely  new  cause  of  action — that  of.  a  note  without  interest. 
The  plea  of  non  est  factum  had  been  filed  with  non  assumpsit, 
and  the  rule  invoked  did  not  in  any  way  change  the  effect  of 
the  fj-audulent  altei-ation  of  the  note.  The  verdict  is  directed 
under  this  amended  statement  upon  a  note  which  plaintiff  never 
accepted,  held  or  sued  upon,  and  resort  is  had  in  the  substitu- 
tion of  another  obligation  to  relieve  from  an  apparent  and 
designed  forgery:  Bank  v.  Richmond,  121  Mass.  110;  Wood- 
worth  V.  Anderson,  63  Iowa,  503, 
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.  The  on  us  of  proof  as  to  the  alteration  is  upon  the  party  alleg- 
ing tl)at  it  was  made  lawfully,  but  if  it  be  doubtful  whether  the 
note  has  been  altered,  the  preliminaiy  question  as  to  whether 
it  has  been  altered  is  for  the  jniy  to  determine:  Clark  v.  Eck- 
stein, 22  Pa.  507  ;  Miller  v.  Reed,  27  Pa.  244;  Heff ner  v.  Wen- 
rich,  82  Pa.  423 ;  Hill  v.  Cooley,  46  Pa.  259. 

John  M,  Bailey^  f  (»r  appellee. — In  this  case  the  pleas  were  non 
assumpsit  and  non  est  factum,  neither  of  which  was  yerified, 
hence  the  note  was  properly  admitted :  McGovern  v.  Hoesback, 
53  Pa.  176 ;  Reese  v.  Reese,  90  Pa.  89 ;  Medary  v.  Gathers, 
161  Pa.  87. 

The  amendment  could  not  possibly  do  the  defendant  harm, 
as  it  introduced  no  new  cause  of  action,  and  the  amount  claimed 
on  the  amended  statement  was  less  than  the  claim  as  it  appeared 
in  the  transcript  of  the  justice :  Latshaw  v.  Hiltebeitel,  2  Penny. 
267  ;  Trego  v.  Lewis,  68  Pa.  463 ;  StefFy  v.  Cai-penter,  37  Pa. 
41 ;  Yohe  y.  Robertson,  2  Wh.  154 ;  Schoneman  y.  Fegley,  7 
Pa.  433 ;  Wilson  y.  Jamieson,  7  Pa.  126. 

The  mere  fact  of  a  change  of  an  instrument  of  writing  does 
not  ipso  facto  avoid  it:  Kountz  v.  Kennedy,  63  Pa.  187;  1 
Greenleaf  on  Ev.  sec.  565. 

Under  the  circumstances  of  this  case  there  was  no  reason, 
either  in  good  morals  or  common  honesty,  why  the  defendant 
should  not  pay  the  amount  he  agreed  to  pay,  and  for  which  he 
received  value :  United  States  y.  Spalding,  2  Mason,  478 ;  1 
Greenleaf  on  Ev.  sec.  566 ;  2  Parsons  on  Notes,  270 ;  Worrall 
V.  Gheen,  39  Pa.  388;  Garrard  v.  Haddan,  67  Pa.  82. 

Opinion  by  Mr.  Justice  Green,  July  18, 1895 : 
It  was  an  entirely  undisputed  fact  in  this  case  that  the  de- 
fendant's obligation  in  suit  was  altered,  after  it  left  him,  and 
without  his  knowledge  or  consent.  The  alteration  was  made 
by  a  visible  interlineation  of  the  words  ''  with  interest  at  six 
per  cent."  That  this  alteration  was  not  merely  a  fraud,  but 
was  also  a  criminal  forgery  of  the  instrument,  is  manifest  upon 
the  present  state  of  the  testimony.  From  the  evidence  given 
on  the  trial  it  appears  that  the  alteration  was  made  by  the 
payees'  agent,  and  as  the  payees  are  chargeable  with  knowledge 
of  the  state  of  the  instrument  when  it  came  to  them«  and  also 
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when  it  was  used  by  them  in  bank,  they  must  accept  responsi- 
bility for  the  alteration.  So  far  as  the  legal  effect  of  the  alter- 
ation is  concerned  it  is  quite  as  important,  as  if  the  note  had 
been  changed  from  sixty-six  dollars  to  sixty-six  hundred  dol- 
lars. It  is  as  much  an  alteration  of  the  defendant's  contract 
iii  the  one  case  as  it  would  have  been  in  the  other,  and  the 
alteration  must  be  regarded  as  being  made  by  the  payees. 
There  is  no  room  for  an  inference,  and  there  is  no  proof  in  the 
cause,  that  the  alteration  was  made  innocently.  It  was  cer- 
tainly done  for  the  purpose  of  increasing  the  liability  of  the 
defendant,  and  that  alone  stamps  the  transaction  with  fraud 
and  with  guilt  It  is  not  disputed,  indeed  is  conceded,  that 
there  could  be  no  recovery  on  this  instrument  by  the  payees. 
It  is  urged  however  that  the  plaintiff,  being  an  innocent  holder 
for  value,  can  recover  notwithstanding  the  alteration,  because 
they  propose  to  recover  only  the  amount  of  the  note  as  it  was 
befoi-e  the  alteration.  If  such  were  the  law  forgeries  by  alter- 
ation would  be  protected  by  the  law.  The  fraudulent  payee 
would  run  no  risk  of  loss  because  he  would  only  have  to  trans- 
fer the  note  to  an  indorsee  who  might  recover  the  original 
amount  of  the  note  by  simply  proving  that  he  was  innocent  of 
the  fraud.  But  the  law  is  not  so  charitable  to  this  class  of  per- 
sons. So  far  as  the  indoi*see  is  concerned  in  this  case,  the  note 
was  not  innocently  acquired,  because  the  interlineation  was 
apparent  on  the  face  of  the  note,  and  was  notice  sufficient  to 
put  the  plaintiff  upon  inquiry.  The  words  "  with  interest  at 
6  per  cent,"  do  not  occupy  the  whole  line,  but  only  a  little 
more  than  half  of  it.  These  words  look  as  if  they  were  inter- 
lined and  in  point  of  fact  they  were  so. 

In  Simpson  v.  Stackhouse,  9  Pa.  186,  the  added  words  were 
^'  Payable  at  the  Bank  of  Pittsburg,"  but  they  were  written  at 
the  end  of  the  instrument,  and  the  only  circumstance  upon 
which  we  held  the  plaintiff,  the  indorsee,  responsible  for  the 
alteration  was  that  the  added  words  were  in  a  different  hand- 
writing from  the  rest  of  the  instrument,  which  was  written  by 
the  defendant.  Gibson,  C.  J.,  said  in  the  opinion,  "The  prin- 
ciple of  the  English  cases  is  that  an  alteration  so  far  apparent 
on  the  face  of  a  bill  or  note  as  to  raise  a  suspicion  of  its  pniit}', 
makes  it  incumbent  on  the  plaintiff  to  prove  that  it  is  still 
available,  and  that  it  is  not  incumbent  on  the  defendant  to  dis* 
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prove  it.  .  .  .  He  who  takes  a  blemished  bill  or  note  takes  it 
with  its  imperfections  on  its  head.  He  becomes  sponsor  for 
them  and  though  he  may  act  honestly  he  acts  negligently. .  . . 
Mr.  Chitty  says  in  his  Treatise  on  Bills^  p.  218,  that  a  drawee 
ought  not  to  accept  a  bill  which  has  the  least  appearance  of 
alteration^  and  it  was  not  disputed  at  the  trial  that  this  note 
had  that  appeaittnce  or  that  the  altei*ation  was  in  a  material 
part  of  it." 

In  Kennedy  v.  Bank,  18  Pa.  347,  the  action  was  brought  by 
a  bank,  as  holder,  against  the  indorser,  and  it  appeared  that 
the  date  of  the  note  had  been  altered  from  the  12tb  to  the  13th 
of  August.  It  was  held  that  this  alteration  vitiated  the  note 
although  the  bank  officers  purged  themselves  of  all  knowledge 
of  the  alteration.  We  decided  that  it  was  not  sufficient  for  the 
holder  to  show  that  the  date  was  not  altered  after  he  received 
it;  in  order  to  recover,  it  was  necessary  for  him  to  show  that 
the  alteration  existed  when  the  defendant  indorsed  it,  or  that 
he  assented  to  the  alteration. 

In  the  case  of  Paine  v.  Edsell,  19  Pa.  178,  the  action  was 
brought  by  an  innocent  holder  against  the  indorser  and  it  was 
alleged  the  date  had  been  altered.  The  court  below  admitted 
the  note  in  evidence  saying,  ^^  But  this  note  presents  no  such 
marks  of  alteration  as  make  it  necessaiy  for  the  plaintiff  to 
offer  explanatory  proofs.  The  date  is  disfigured  by  a  blot,  on 
which  one  of  the  figures  is  made,  and  very  few  written  instru- 
ments are  free  from  similar  defects."  But  Black,  C.  J.,  said 
"  In  Simpson  v.  Stackhouse,  9  Pa.  186,  it  is  decided  on  princi- 
ples perfectly  satisfactory,  that  an  apparent  alteration  in  a 
material  part  of  a  negotiable  instrument  avoids  it,  unless  it  be 
proved  that  such  altemtion  was  lawfully  made,  and  the  bui*den 
of  proving  how  it  was  made  is  on  the  holder.  That  the  note 
in  question  was  altered  in  its  date  can  be  seen  at  a  glance,  and, 
inasmuch  as  no  evidence  was  given  to  explain  it  the  jury 
should  have  been  instructed  that  the  plaintiff  was  not  entitled 
to  recover.'* 

This  note,  also,  was  in  the  hands  of  an  indoi*see  of  the  payee, 
but  that  circumstance  did  not  help  his  right  of  recovery.  As 
it  was  not  proved,  and  probably  is  not  possible  to  prove,  in  the 
case  at  bar,  that  the  alteration  was  lawfully  made,  it  is  difficult 
to  see  how,  under  the  foregoing  decisions,  there  can  be  any  re- 
covery. 
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la  Neff  V.  Horner,  63  Pa.  327,  the  instrument  upon  which 
suit  was  brought  was  a  prominsory  note  in  form,  but  the  par- 
ties signed  it  with  seals,  making  it  substantially  a  bond.  The 
parties  signing  it  were  a  principal  debtor  and  four  sureties. 
When  the  paper  was  brought  to  the  payee  he  declined  to  receive 
it  unless  the  words,  ^^  interest  semi-annually,''  were  added. 
The  principal  debtor  then  added  at  the  end  of  the  instrument 
the  words,  ''interest  to  be  paid  semi-annually,"  without  obtain- 
ing the  consent  of  the  sui-eties.  We  held  the  instrument 
avoided  by  the  alteration.  Agnew,  J.,  said,  "It  seems  to  be 
settled  that  a  voluntary  alteration  of  a  bond,  note  or  other  in- 
strument under  seal,  in  a  material  part,  to  the  prejudice  of  the 
obligor,  or  maker  avoids  it,  unless  done  with  the  assent  of  the 
parties  to  be  affected  by  it,  (citing  numerous  authorities).  .  .  . 
In  respect  to  bills,  notes  or  other  commercial  paper,  the  rule  is 
even  more  stringent,  the  law  casting  on  the  holder  the  burthen 
of  disproving  any  apparent  material  altemtion  on  the  face  of 
the  paper."  We  held  also  that  there  could  be  no  recovery  of 
the  principal  without  the  interest.  The  court  below  liad  held 
that  this  could  be  done  but  in  this  respect  we  vevei*sed  the  judg- 
ment saying,  "  The  note  was,  therefore,  avoided  as  to  the  sure- 
ties, and  the  court  erred  in  holding  that  the  plaintiff  could 
recover  the  principal  from  all  tlie  parties,  disregarding  his  claim 
for  the  interest.  It  is  argued  that  a  recovery  of  the  principal 
sum  does  no  harm,  for  to  that  extent  the  sureties  bound  them- 
selves. But  the  conclusive  answer  is  that  stated  by  Mr.  Green- 
leaf,  supra,  sec.  665.  The  ground  of  th'e  rule  is  public  policy 
to  insure  the  protection  of  the  instrument  from  fraud  and  sub- 
stitution. The  writing  goes  into  the  hands  of  the  party  wlio 
claims  its  benefit,  and  the  purpose  is  to  take  away  the  motive 
for  altei-ation,  by  forfeiting  the  instrument  on  discovery  of  the 
fraud.  When  the  sureties  signed  it  they  had  a  right  to  have 
it  delivered  unaltered  to  the  plaintiff.  He  wiis  bound  to  know 
that  the  altemtion  was  rightfully  done,  and  that  the  penalty 
of  his  negligence,  or  his  wrongful  act,  was  the  loss  of  the  se* 
curity," 

A  similar  attempt  to  recover  the  principal  without  the  inter- 
est was  made,  on  the  trial,  in  Fulmer  v.  Seitz,  68  Pa.  237,  but 
we  declined  to  permit  it.  The  alteration  there,  as  here,  was  of 
a  promissory  note  to  which  the  words,  ^^  interest  payable  semi* 
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annually,"  were  added  by  the  principal  debtor  at  the  end  of 
the  note.  The  alteration  was  made  by  the  payee  in  the  pres- 
ence, and  with  the  consent  of  the  principal  debtor.  The  suit 
was  brought  to  recover  the  whole  amount  of  principal  and  in- 
terest, and  the  note  was  signed  directly  by  all  the  parties,  thi-ee 
of  whom  were  sureties.  On  the  trial  the  plaintiff  made  appli- 
cation to  strike  out  the  added  words  and  recover  only  the  prin- 
cipal sum.  This  was  refused  by  the  court  below  and  sustained 
by  this  court.  Agnew,  J.,  said,  "  Failing  to  show  his  right  to 
recover  against  them,  because  of  his  failure  to  prove  their  assent 
to  the  alteration,  he  fell  directly  within  the  rule  of  policy  which 
forbids  the  recoveiy  of  anything  upon  the  altered  instru- 
ment. .  .  .  One  who  makes  a  voluntary  and  unauthorized 
alteration  of  a  written  contmct,  and  insists  upon  it  by  going  to 
trial  to  recover  upon  the  altered  Btate  of  the  instrument,  has 
no  locus  penitentise,  which,  on  his  failure  to  establish  bis  right 
to  recover,  will  enable  him  to  undo  the  wrong  at  the  trial,  and 
to  stand  as  one  who  has  made  an  innocent  mistake,  and  never 
has  insisted  upon  his  right  to  enforce  it." 

In  the  present  case  the  alteration  was  most  probably  made 
by  an  agent  of  the  payee,  and  it  was  entirely  without  the 
knowledge  and  consent  of  the  defendant  who  was  the  maker 
of  the  note.  Of  course  the  payee  could  not  recover  on  the 
note*  for  any  amount,  because  it  was  an  altered  instrument, 
and  is  avoided  altogether  by  public  policy.  Certainly  he  could 
not  restore  life  to  it  by  passing  it  over  to  an  indoi*see. 

In  Hartley  &  Co.  v.  Corboy,  160  Pa.  28,  we  reviewed  the 
authorities  upon  this  subject,  and  it  is  not  necessary  to  do  so 
again.  There  also  an  attempt  was  made  to  recover  on  the 
oiiginal  state  of  the  note  before  the  alteration  was  made,  and 
the  court  allowed  it  to  be  done,  but  we  revei-sed  the  judgment 
without  a  venire,  holding  there  could  be  no  recovery  of  any- 
thing. We  said,  **  It  matters  not  the  least  whether  the  altera- 
tion was  made  innocently,  or  in  the  belief  that  such  a  change 
could  be  lawfully  made  without  the  consent  of  the  indorser. 
It  is  against  public  policy  to  permit  such  things  to  be  done." 

In  Hill  V.  Cooley,  46  Pa.  259,  the  action  \vsa  by  an  indorsee 
of  a  note  against  the  maker,  and  the  alteration  consisted  in  the 
addition  of  the  woixis,  "  Payable  at  N.  Holmes  &  Son,"  intro- 
duced between  the  end  of  the  note  and  the  signature  of  the 
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maker.  The  court  below  held  that  the  alteration  was  appar- 
ent, and  charged  the  indoi-see  with  the  duty  of  explaining  it 
by  proof  that  the  maker  consented  to  it.  In  the  absence  of 
such  proof  it  was  refused  admission  in  evidence  and  this  court 
sustained  the  judgment.  Woodward  J.,  said,  "  The  words, 
'payable  at  N.  Holmes  &  Son,'  were  alleged  to  have  been 
added  to  the  note  after  it  was  signed  and  appearances  favored 
the  allegation.  They  were  admitted  to  be  in  the  handwriting 
of  one  of  the  payees  who  wrote  the  body  of  the  note,  and  they 
certainly  look  as  if  added  after  the  signature.  .  .  .  All  the 
authorities  cited  in  argument  bear  against  the  plaintiff  in  error, 
while  Simpson  v.  Stackhouse,  9  Pa.  186,  is  conclusive  in  favor 
of  the  ruling  below.  According  to  the  doctrine  of  that  case 
the  indorsee  who  sues  this  note,  took  it  with  its  imperfections 
on  its  head,  and  was  bound  to  come  into  court  prepared  to 
explain  them." 

The  case  of  Kountz  v.  Kennedy,  68  Pa.  187,  has  no  appli- 
cation as  was  well  shown  by  Agnew  J.,  in  Fulmer  v.  Seitz. 
In  this  case  the  action  was  originally  brought  before  a  mag- 
istrate and  the  whole  amount  of  principal  and  interest  was 
claimed  and  recovered.  The  transcript  of  the  justice  shows 
this,  and,  by  rule  of  coui-t,  the  transcript  takes  the  place  of 
the  declaration,  and  therefore  supports  the  allegation  that 
the  plaintiff  sought  to  recover  interest  on  the  tidal,  until  it 
asked  leave  to  file  an  amended  statement  claiming  only  the 
principal  without  the  interest.  This  was  allowed  by  the  couit 
below,  and  in  this,  as  we  think,  there  was  error.  There  is  no 
merit  in  the  objection  that  the  pleas  were  not  verified  by  affi- 
davit. The  note  in  question  being  before  the  court,  and  being 
shown  by  undisputed  testimony  to  have  been  altered  without 
the  defendant's  consent,  and  there  being  no  evidence  to  ex- 
plain tlie  alteration,  which  was  in  a  material  part,  or  to  show 
that  it  was  lawfully  made,  was  void  as  against  the  defendant, 
and  no  recovery  could  be  had  upon  it 

Judgment  reversed. 

MiTGHELL,  J. :  The  alteration  being  in  the  same  hand  and 
ink  as  the  i-est  of  the  note,  the  question  of  when  it  was  made 
should  go  to  the  juiy.  I  would  therefore  award  a  venire  de 
novo. 
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National  Bank  of  Bedford  v.  Dr.  J.  C.  Stever,  Appellant. 

Principal  and  agen^Banks  and  banking— Discounting  note-- Cashier 
— Notice  to  bank. 

The  knowledge  of  an  authorized  agent  acquired  in  the  course  of  a  given 
transaction  within  the  scope  of  the  agent^s  authority,  is  the  knowledge  of 
the  principal. 

The  knowledge  of  the  cashier  of  a  bank  of  a  defense  to  a  promissory 
note,  if  acquired  in  the  course  of  the  transaction  which  results  in  the  dis- 
counting of  the  note,  is  the  knowledge  of  the  bank,  and  will  deprive  it  of 
the  position  of  an  innocent  holder  for  value. 

The  question  was  not  raised,  and  is  tlierefore  not  decided,  whether  a 
clause  in  a  promissory  note  waiving  the  benefit  of  the  exemption  laws 
impairs  its  negotiability. 

Argued  April  26,  1895.  Appeal,  No.  221,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Huntingdon  Co.,  Sept  T., 
1894,  No.  42,  on  verdict  for  plaintiff.  Before  Sterrett,  C.  J., 
Green,  Mitchell,  Dean  and  Fell,  JJ.    Reversed. 

Assumpsit  on  a  promissory  note.     Before  FuRST,  P.  J. 

At  the  trial  it  appeared  that  on  February  12,  1892,  defend- 
ant delivered  the  note  in  suit  which  was  for  $5,150,  to  L.  B. 
Doty.  At  the  time  L.  B.  Doty  was  soliciting  subscriptions  for 
the  stock  of  a  proposed  company  to  purchase  the  Bedford 
Springs  Hotel  property.  Defendant  agreed  to  take  one  hun- 
dred shares  of  the  stock,  and  gave  the  note  in  suit  in  payment 
therefor.  At  the  same  time  the  following  agreement  in  writ- 
ing was  entered  into  between  Doty  and  defendant. 

"  Three  Springs,  Pa.,  February  12th,  1892. 
^^  J.  G.  Stever  having  subscribed  for  one  hundred  shai*es  of 
the  capital  stock  of  the  Bedford  Springs  Gompany,  in  connec- 
tion with  the  syndicate  I  am  now  organizing  to  buy  a  majority 
of  the  said  stock  or  a  controlling  interest,  and  said  J.  G.  Stever 
having  given  his  promissoiy  note  for  $5150,  at  six  months^  in 
payment  for  the  same,  the  one  hundred  shares  of  stock  above 
mentioned  being  held  as  collateml  security  for  the  payment  of 
said  note,  I  hereby  appoint  him  as  Resident  Physician  at  the 
Bedford  Springs  Hotel,  and,  as  such,  agree  to  furnish  him  an 
office  at  the  Springs  and  to  board  and  lodge  himself  and  wife 
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at  the  Springs  during  the  open  seasons,  free  of  charge,  until 
he  be  placed  on  a  salary  and  makes  other  arrangements  with 
the  Board  of  Directors.  I  also  agree  to  assist  J.  C.  Stever  to 
renew,  from  time  to  time,  and  carry  $4000  of  the  above  note, 
in  order  to  give  him  an  opportunity  to  pay  the  same  out  of  the 
receipts  incident  to  his  position  as  Resident  Physician,  or  Chief 
of  the  Medical  Department  of  the  Springs.  Should  I  fail  to 
obtain  sufficient  subscriptions  to  enable  the  syndicate  to  pur- 
chase a  controlling  interest  in  the  Bedford  Springs  Company, 
the  above  mentioned  note  is  to  be  returned.  It  is  also  to  be 
undei-stood  that  our  purpose  is  to  put  in  new,  improved  baths 
at  the  Bedford  Springs  and  attach  a  sanitarian  feature  to  the 
Hotel  and  keep  the  various  places  open  the  entire  year ;  and 
the  said  Dr.  Stever  is  to  assist  me  in  the  work  ;  and  that  his 
compensation  is  to  be  increased  from  time  to  time,  according 
to  the  value  of  his  services  to  the  Company. 

"  Witness  my  hand  this  day  and  date  above  written. 

(Signed)         "L.  B.  DoTY." 

On  Feb.  26,  1892,  the  note  was  discounted  by  the  First 
National  Bank  of  Bedford.  Doty  failed  to  carry  out  his  plan 
of  buying  the  Bedford  Springs  property,  and  when  the  note 
became  due  on  the  15th  of  August  the  bunk  renewed  the  note. 
The  testimony  as  to  what  occurred  at  the  time  the  note  was 
renewed  is  quoted  in  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

"  On  the  26th  of  February,  two  weeks  after  the  date  of  this 
note,  the  note  was  discounted  by  the  First  National  Bank  of 
Bedford,  the  plaintiff  in  this  suit.  That  note  would  mature 
six  months  from  its  date,  which  would  be  about  the  12th  of 
August  of  the  same  year.  On  the  12th  or  15th  of  August, 
Dr.  Stever  was  called  upon  to  renew  this  note ;  and,  according 
to  the  evidence,  he  went  to  Bedford  to  see  L.  B.  Doty  and  did 
see  him.  He  staid  at  the  hotel  that  night  and  then  went  to 
the  bank  the  following  day.  E.  S.  Doty  is  cashier  of  the  Firet 
National  Bank  of  Bedford,  and  a  brother  of  L.  B.  Doty.  Dr. 
Stever  testifies  that  he  went  to  the  bank  and  had  an  interview 
with  L.  B.  Doty  and  E.  S.  Doty ;  and  he  testifies  that  E.  S. 
Doty  said  to  him  there  that  he  knew  all  about  the  consideration 
of  this  note,  which  was  equivalent  to  saying  that  he  knew  of 
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this  agreement,  because  the  consideration  in  the  note  is  ex- 
pressed in  this  written  agi-eement  that  I  have  read,  and  said, 
according  to  Dr.  Stever's  testimony,  that  the  signing  of  this 
note  was  to  be  formal  and  that  Dr.  Stever  would  not  be  liable 
upon  it.  He  was  liable  at  that  very  time ;  he  had  been  liable 
on  that  note  from  the  26th  day  of  February ;  and  there  was 
nothing  that  E.  S.  Doty  said  or  did  there  that  day,  which  he 
had  authority  to  say  or  do,  that  would  release  Dr.  Stever  fi-ora 
his  previous  liability  upon  this  note ;  so  that  what  occurred  in 
the  bank  that  day  is  not  material  to  constitute  the  defense  set 
up  here.  [In  the  first  place,  when  Dr.  Stever  signed  this  note, 
he  made  a  written  obligation  to  pay  accoixiing  to  its  terms; 
and  his  own  verbal  testimony  cannot  be  received  in  law  to 
change  these  terras,  because  they  are  the  terms  that  he  agreed 
upon,  and  he  cannot  say  in  law  that,  because  he  agreed  to  pay 
$5,150,  he  did  not  there  become  liable.  The  law  fixes  the  lia- 
bility by  that  act.]  [1]  On  the  15th  of  August,  this  note  was 
renewed  at  Bedford ;  and,  at  the  time  of  the  i-enewal  or  on  the 
12th  of  that  month,  and  in  connection  with  it.  Dr.  Stever  took 
from  L.  B.  Doty  this  paper,  which  reads  as  follows : 

"  'Bedford,  Pa.,  August  12th,  1892. 
"  *  I  hereby  agree  to  sell  certain  stock  of  the  Bedford  Springs 
Company,  which  have  been  subscribed  for  by  Dr.  J.  C.  Stever 
and  for  which,  he  had  given  his  note,  and  thus  relieve  him  of 
all  liability  within  a  reasonable  time. 

(Signed)  " '  L.  B.  Doty.' 

"  What  is  the  agreement  on  the  part  of  L.  B.  Doty,  in  the 
bank,  to  sell  this  stock,  or  certain  shares  of  it,  and  relieve  him 
from  his  liability?  This  is  a  written  paper  and  its  legal  effect 
is  for  the  court ;  and  we  say  to  you,  in  considering  this  paper 
in  connection  with  the  whole  histoiy  of  the  case,  that  it  is  the 
very  opposite  in  law  of  discharging  Dr.  Stever  from  liability  on 
the  note,  for  it  recognizes  his  liability ;  and  L.  B.  Doty,  in  his 
new  covenant,  is  to  assist  him  in  the  negotiation  of  the  stock 
so  as  to  assist  in  the  payment  of  the  note. 

"  Then  on  the  18th  of  February,  1893,  so  far  as  we  recall  the 
testimony,  Dr.  Stever  renewed  this  note ;  and  he  was  not 
brought  in  contact  with  the  bank  or  any  of  its  officers.  It 
seems  to  have  been  voluntarilj^  renewed  by  him  at  four  montlis; 
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and  it  was  then  again  renewed  for  the  last  time  on  the  17th  of 
June,  1893,  by  Dr.  Stever  signing  a  new  note,  not  having  any 
contract  with  the  bank  affecting  the  legal  obligation  of  the  note 
itself.  [On  the  6th  of  October,  1898,  the  bank  or  E.  S.  Doty, 
its  cashier,  or  E.  S.  Doty  individually — ^I  do  not  have  the  letter 
liefore  me — wrote  to  Dr.  Stever  requesting  an  assignment  of 
liis  stock  as  collateral  security  for  the  payment  of  this  note. 
Dr.  Stever  declined  to  give  that  assignment;  but  he  testifies 
that  he  prepared  an  assignment  of  his  stock  and  inclosed  it  in 
a  letter  to  the  bank,  in  absolute  payment  of  the  note.  Mr.  E. 
S.  Doty,  cashier  of  the  bank,  testifies  that  a  letter  was  received 
from  Dr.  Stever  about  that  time,  but  that  there  was  no  assign- 
ment of  the  stock  in  it;  and  the  ofBcers  of  the  bank  have  tes- 
tified that  they  never  received  any  such  assignment  of  this 
stock,  and  that  they  do  not  have  any  such  paper  in  their  pos- 
session or  under  their  control.  And  in  addition  to  that,  tlie 
certificates  of  stock  have  been  exhibited  in  this  trial,  and  they 
are  made  out  to  Dr.  J.  C.  Stever  and  to  no  one  else.  They  are 
to-day  in  his  name  and  held  by  the  treasurer  of  the  company', 
E.  S.  Doty,  to  be  delivered  to  him  and  to  no  one  else,  upon 
payment  of  this  note. 

"If,  therefore,  we  regard  the  testimony  that  Dr.  Stever  has 
given,  touching  the  knowledge  of  E.  S.  Doty,  in  which  he  said 
he  knew  of  the  transaction,  referring  to  the  agreement,  as  notice 
to  the  bank  before  the  discounting  of  the  note,  we  must  regard 
it  then  as  notice  of  what  is  contained  in  the  written  agreement 
and  in  the  note  itself;  and  that  is  not  sufficient  in  law  to  defeat 
a  recovery  here,  because  the  very  agreement  impliedly,  if  not 
expressly,  suggests  the  negotiation  of  the  note  and  a  provision, 
required  by  Dr.  Stever,  that  somebody  else  would  assist  him  to 
take  care  of  it.  There  is  no  branch  of  the  agreement  that  is 
not  complied  with,  so  far  as  we  know.]  [2]  L.  B.  Doty  was 
endeavoring  to  form  a  syndicate  to  purchase  a  controlling  inter- 
est in  the  stock  of  the  hotel  property ;  and,  if  he  succeeded  in 
that.  Dr.  Stever  was  to  be  the  resident  physician ;  and,  so  far 
as  L.  B.  Doty  had  power  to  appoint  him  to  that  position,  he 
was  appointed.  Of  course.  Dr.  Stever  would  know  that  unless 
there  was  a  controlling  interest  purchased,  the  appointment 
would  fail,  because  it  would  be  liable  to  be  controlled  by  othera. 
Dr.  Stever  never  received  that  position,  so  far  as  this  evidence 
Vol.  clxix — 87 
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is  concerned.  Now,  while  that  part  of  the  agreement  has  not 
been  kept  by  L.  B.  Doty,  yet  if,  upon  the  faith  of  that  part  of 
the  agreement.  Dr.  Stever  did  execute  and  deliver  his  note 
for  $5,150,  providing  for  the  negotiation  of  that  note  and  its 
renewal,  if  that  agreement  has  been  violated,  a  right  of  action 
would  aiise  in  law  against  L,  B.  Doty  in  favor  of  Dr.  Stever; 
but  it  would  not  go  to  the  extent  of  defeating  an  innocent 
holder  for  value  who  paid  his  money  for  the  note. 

"  [The  authority  of  the  cashier  of  the  bunk,  so  far  as  notice 
is  concerned,  is  really  the  most  material  question  here ;  and  we 
have  ruled,  as  a  matter  of  law,  that  £.  S.  Doty,  assuming  that 
he  had  knowledge  of  the  contents  of  this  agreement,  did  not 
have  knowledge  of  any  fi-aud  that  would  vitiate  tlie  title  to 
this  note  in  the  hands  of  the  First  National  Bank  of  Bedford, 
which  discounted  it  on  the  26th  of  February,  1892.]  [4] 

"  The  authority  of  a  cashier  is  a  limited  authorit}',  and  his 
acts  are  only  binding  upon  the  bank  when  he  acts  within  the 
sphere  of  his  agency.  His  ordinary  duties  do  not  compi-ehend 
the  making  of  contmcts  involving  the  payment  of  money,  with- 
out an  express  authority  from  the  direct<»i*s,  unless  they  be  such 
as  relate  to  the  usual  and  customary  transactions  of  the  biink, 
nor  is  it  among  his  ordinary  duties  to  bargain  and  sell  real 
estate,  or  to  conti-act  with  brokers  for  that  purpose,  and  tlie 
bank  will  not  be  bound  by  it  unless  previous  authority  be  shown, 
or  unless  estopped  by  a  line  of  conduct  recognizing  such  acts ; 
nor  has  he  authority  to  transfer  judgments  or  dispose  of  prop- 
ei-ty  of  the  bank;  nor  is  it  within  the  province  of  a  cashier  or 
president  of  a  bank  to  excuse  the  obligations  of  pei*sons  liable 
to  it,  either  as  principal  debtors  or  accommodation  makei-s  or 
indorsers,  without  payment.  And  the  reason  of  that  is  that  in 
an  incorporated  bank  or  in  a  national  bank,  the  oflScers  ai-e 
really  the  agents  of  the  stockholders ;  the  stockholdere  own  the 
bank,  the  otbei*s  act  as  their  agents ;  and  must  be,  and  under 
the  law  are,  held  to  a  faithful  discharge  of  their  duties. 

"  A  notice  to  the  cashier  of  a  bank  relative  to  any  matter 
falling  within  the  scope  of  his  ofScial  employment,  is  notice  to 
the  bank. 

*'  Admitting  these  principles,  [we  say  that  there  was  no  such 
notice  to  the  First  National  Bank  of  any  fraud  in  this  note 
as  would  vitiate  its  title ;  and,  therefore,  we  say  to  you  that, 
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under  the  unconti-adicted  evidence  in  this  case,  the  First  Na- 
tional Bank  of  Bedford,  the  plaintiff  here,  is  an  innocent  holder 
for  value  before  maturity ;  and  your  verdict  must  be,  under  our 
instructions,  in  favor  of  the  plaintiff  for  the  amount  of  the  note 
in  controvei-sy.  That  amount  to-day  is  $6,908.46,  and  you  will 
render  your  verdict  accordingly.]  "  [5] 

Verdict  and  judgment  for  plaintiff  for  $5,903.46.  Defehd- 
ant  appealed. 

Errors  assigned  were  (1,  2,  4,  5)  above  instructions,  quoting 
them ;  (3)  in  not  submitting  the  question  of  fact  to  the  jury, 
whether  or  not  the  plaintiff  bank  received  the  assignment  of 
the  stock  in  absolute  payment  of  the  note,  as  testified  to  by 
Dr.  Stever. 

Oeorge  B.  Orladt/y  W.  ff.  ^  J.  S.  Woods  with  him,  for  appel- 
lant.— The  cashier  of  an  incorpoi*ated  bank  is  the  general  exec- 
utive officer  to  manage  the  affairs  in  all  things  not  peculiarly 
committed  to  the  directors,  and  he  is  the  agent  of  the  corpora- 
tion and  not  of  the  directors :  Bissell  v.  Fii-st.  Nat.  Bank,  69 
Pa.  415 ;  Martin  v.  Webb,  110  U.  S.  7 ;  Houseman  v.  Loan 
Assn.,  81  Pa.  256. 

John  M.  Bailey^  for  appellee. — The  uncorroborated  testimony 
of  the  maker  of  a  note  unconditional  on  its  face,  that  he  was 
not  liable  according  to  its  terms,  especially  when  contradicted 
under  oath,  is  not  sufficient  to  carry  the  case  to  the  jury  :  Phil- 
lips V.  Meily,  106  Pa.  586 ;  Meily  v.  Phillips,  16  W.  N.  C.  429 ; 
Juniata  Building  Assn.  v.  Hetzel,  103  Pa.  507. 

Knowledge  of  a  cashier  of  a  bank  acquired  in  another  capac- 
ity than  as  cashier  cannot  be  imputed  to  the  bank,  unless 
revealed  by  him  to  some  of  the  officei-s  thereof :  Wilson  v.  Mc- 
Cullough,23  Pa.  440  ;  Wilson  v.  Bank,  7  Atl.  Rep.  145 ;  Allen 
V.  Bank,  127  Pa.  51. 

The  ordinary  duties  of  a  cashier  are  mei-ely  ministerial  and 
not  in  any  sense  judicial :  Bank  of  U.  S.  v.  Dunn,  6  Pet.  55 ; 
Bank  of  Metropolis  v.  Jones,  8  Pet.  12;  Bank  v.  Reed,  1  W. 
&  S.  101 ;  Doi-sey  v.  Abrams,  85  Pa.  299 ;  Mapes  v.  Bank,  80 
Pa.  168. 
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Opinion  by  Mb.  Justice  Grben,  July  18, 1895 : 
If  the  present  action  had  been  brought  by  L.  B.  Doty  to 
whom  the  note  is  suit  was  given,  as  a  matter  of  course,  there 
could  be  no  recoveiy.  It  was  a  part  of  his  written  agreement 
with  the  defendant,  that  the  note  should  be  returned  if  he,  Doty, 
failed  to  obtain  sufficient  subscriptions  to  enable  the  syndicate 
he  was  trying  to  form,  to  purchase  a  controlling  interest  in  the 
Bedford  Springs  Company.  He  did  fail  to  accomplish  tliat 
object  and  he  also  failed  to  do  everything  else  that  he  agreed 
to  do  in  the  contmct,  by  means  of  which  he  induced  the  defend- 
ant to  give  him,  so  unwisely,  the  note  in  suit.  That  L.  B. 
Doty  was  guilty  of  a  vile  fraud  in  his  action  with  reference  to 
this  note  is  too  plain  for  argument.  He  had  the  note  discounted 
very  soon  after  it  was  given  to  him,  and  put  the  proceeds  in  his 
pocket  without  any  right  and  kept  them,  never  gave  the  defend- 
ant the  position  he  agreed  to  give  him,  never  assumed  any  respon- 
sibility for  any  part  of  the  note  as  he  agreed  to  do,  and  in  short 
gave  nothing  to  the  defendant  having  any  value,  in  return  for 
the  note. 

But  all  of  this  is  of  no  advantage  to  the  defendant  as  against 
this  plaintiff  unless  it  had  notice  or  knowledge  of  the  agreement 
between  L.  B.  Doty  and  the  defendant.  If  it  did  have  such 
knowledge  through  some  officer  for  whose  acts  and  whose  knowl- 
edge it  is  responsible,  then  it  was  not  an  innocent  holder  for 
value,  and  took  the  note  subject  to  the  same  defenses  as  the 
defendant  had  against  L.  B.  Doty  from  whom  it  received  the 
note.  Did  the  plaintiff  bank  have  such  knowledge?  The 
defendant  swears  that  he  had  an  interview  with  E.  S.  Doty  the 
cashier  of  the  plaintiff  when  the  original  note  came  due,  in 
company  with  L.  B.  Doty,  and  that  a  conversation  then  took 
place  which  he  describes  as  follows : — "  I  went  to  the  Bedford 
Bank  with  L.  B.  Doty  and  we  went  back  in  the  back  room 
inside  the  bank,  and  with  the  cashier  and  L.  B.  Doty  I  explained 
and  we  talked  the  matter  over ;  the  cashier  said  he  knew  of  the 
agreement,  and  knew  that  the  note  was  not  to  be  discounted, 
but  that  his  brother  was  obliged  to  make  use  of  this  paper  as  he 
was  handling  a  great  deal  of  this  stock  ;  and  I  told  him  that  our 
original  agreement  had  fallen  through,  that  neither  of  us  could 
perform  the  parts  we  had  agreed  to,  and  especially  as  Doty  had 
violated  his  part  of  the  agreement,  not  keeping  the  note  that  I 
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couldn^t  renew,  couldn't  go  on ;  they  solicited  me  then  to  renew 
to  their  advantage  simply  as  an  accommodation  to  them.  •  .  . 
Q.  Did  E.  S.  Doty  state  to  you  that  he  knew  of  this  agreement 
from  its  start?     A.  He  did.'* 

If  the  jury  believed  this  testimony,  a  question  would  have 
arisen  whether  E.  S.  Doty  had  acquired  his  knowledge  of  the 
original  agreement  between  L.  B.  Doty  and  Stever  in  the  course 
of  the  transaction  with  the  bank,  to  wit,  the  discounting  of  the 
note.  If  he  did  we  think  the  bank  was  chargeable  with  his 
knowledge.  We  held  in  Bissell  v.  Fii-st  National  Bank  of 
Fi-anklin,  69  Pa.  416,  that,  "  An  incorporated  bank  has  a  presi- 
dent, cashier  and  a  board  of  directors,  and  the  cashier  is  the 
general  executive  officer  to  manage  its  concerns  in  all  things 
not  peculiarly  committed  to  the  directors  by  the  charter,  and 
he  is  the  agent  of  the  corporation  and  not  of  the  directoi"s.'* 
We  decided  in  that  case  that  the  indorsement  of  a  draft  by  the 
cashier  of  a  banking  firm  bound  his  principals. 

In  Stockdale  v.  Keyes,  79  Pa.  251,  we  held  that  the  knowl- 
edge of  a  member  of  an  unincorporated  banking  firm,  of  the 
facts  relating  to  the  issue  of  the  note  held  by  his  firm,  was 
knowledge  of  his  firm  and  prevented  them  from  being  consid- 
.ered  as  innocent  holdei-s. 

That  the  knowledge  of  an  authorized  agent  acquired  in  the 
coui'se  of  a  given  transaction  within  the  scope  of  his  authority, 
is  the  knowledge  of  his  principal  is  too  familiar  a  doctrine  to 
require  argument  in  its  suppoit. 

In  this  case  the  knowledge  of  the  plaintiff's  cashier,  if  ac- 
quired in  the  coui-se  of  the  transaction  which  resulted  in  the 
discounting  of  the  original  note,  would  be  the  knowledge  of  the 
bank  and  would  deprive  them  of  the  position  of  innocent  holders 
for  value. 

In  addition  to  that  fact  it  was  proved  by  the  testimony  of 
the  plaintiff's  president,  and  of  E.  S.  Doty,  that  the  latter  was 
chosen  cashier  on  Jan.  12,  1892,  and  that  prior  to  that  time  the 
cashier  was  L.  B.  Doty,  the  jiei-son  who  procured  the  original 
note  of  Feb.  12, 1892,  from  the  defendant.  It  was  also  proved 
that  at  that  time  and  afterwards  L.  B.  Doty  was  one  of  the 
stockholdeiB  of  the  plaintiff  bank,  to  a  large  amount.  It  was 
also  proved  that  no  certificate  of  stock  in  the  Bedford  Springs 
Company  was  ever  delivered  to  the  defendant,  but  such  a  certifi- 
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cate  for  100  shares  was  in  the  possession  of  £.  S.  Doty  who 
said  he  got  it  from  his  brother  L.  B.  Doty,  and  that  he  was 
holding  it  for  the  benefit  of  his,  L.  B.  Doty's,  indoi-sement.  His 
testimony  is  somewhat  confusing  in  regard  to  this  stock  and  the 
manner  in  which  it  wiis  held,  whether  as  collateral  security  for 
the  bank,  or  if  not,  in  what  other  way.  The  witness  was  unable 
to  explain  why  he  asked  the  defendant  to  execute  an  assignment 
of  the  stock  to  the  bank,  and  testified  at  considei-able  length 
upon  cross-examination,  on  this  subject.  Without  commenting 
now  in  relation  to  that  matter,  we  think  the  whole  of  the  testi- 
mony should  have  been  submitted  to  the  jury  for  their  consid- 
eration. 

The  learned  court  below  withdrew  the  case  from  the  jury 
and  gave  them  a  binding  instruction  to  find  for  the  plaintiff  for 
the  whole  amount  of  the  claim,  on  the  ground  that  the  plaintiff 
was  an  innocent  holder  for  value  before  maturity.  We  think 
this  was  error. 

We  observe  that  the  note  in  suit  contains  a  clause  waiving 
the  benefit  of  the  exemption  laws.  Perhaps  this  may  not  impair 
its  negotiability.  We  do  not  decide  whether  it  does  or  not  as 
the  question  was  not  raised.  We  reverse  the  judgment  on  the 
second,  third,  fourth  and  fifth  assignments,  the  first  being  with* 
out  merit. 

Judgment  reversed  and  new  venire  awarded. 


Susanna  Comstock  and  J.  W.  Comstock  v.  Clearfield  & 
Mahoning  Railway  Co.,  Appellant. 

Railroads— Eminent  domain— ConaequerUial  damages. 
Whore  a  railroad  company  constracts  its  railroad  upon  a  portion  of  a 
town  lot,  the  owner  of  the  lot  is  entitled  to  recover,  not  only  the  value  of 
the  land  actually  taken,' but  also  damages  for  the  depreciation  in  the  value 
of  the  remainder  of  the  lot,  and  the  jury,  in  determining  the  amount  of  such 
damages,  may  consider  all  the  injuries  which  would  probably  and  natu- 
rally result  from  the  reasonable  and  usual  operation  of  the  railroad,  such 
as  annoyance  from  smoke,  noise,  dust,  and  jarring  of  the  house  by  pass- 
ing trains. 

In  such  a  case  it  is  proper  to  admit  evidence  of  the  construction  of  a 
water  tank  near  plaintiff^s  building,  not  as  ground  for  damages  by  such 
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construction,  but  that  its  location  with  reference  to  the  property  multi- 
plied trains  at  that  point,  and  that  a  more  frequent  use  of  the  roadbed  on 
plaintiff's  property  was  the  result. 

Argued  April  26,  1895.  Appeal  No.  460,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Clearfield  Co.,  Sept.  T., 
1893,  No.  549,  on  verdict  for  plaintiff.  Before  Sterbbtt,  C.  J., 
Green,  Mitchell,  Dean  and  Fell,  JJ.     Affirmed. 

Appeal  from  award  of  viewera.     Before  Gordon,  P.  J. 

At  the  trial  plaintiff  proposed  to  prove  by  Thomas  W.  Moore, 
the  witness  on  the  stand,  that  in  making  up  his  estimate  of 
the  depreciation,  amounting  to  one  half  of  the  value  of  this 
property,  the  following  specific  elements  of  damage  entered  into 
it :  Dust  and  smoke  and  cinder,  the  shaking  of  the  house,  the 
running  of  locomotives  and  of  trains,  and  on  account  of  the 
peculiar  location  of  the  railroad  at  this  point  with  reference  to 
the  uses,  the  ordinary  uses  of  the  property  in  contention  here 
as  a  residence,  and  to  any  other  use. 

This  was  objected  to,  (1)  because  consequential  damages  can- 
not be  recovered  in  a  proceeding  under  the  act  of  1 849 ;  (2)  that 
the  elements  alleged  to  enter  into  the  claim  are  such  as  arise 
from  the  proper,  legal  and  legitimate  operation  of  the  railroad, 
and  for  which  the  defendant  is  not  answerable  in  a  proceeding 
of  this  character ;  that  in  order  to  recover  such  damages,  plain- 
tiff must  bring  a  common  law  action ;  (8)  the  evidence  pro- 
posed is  improper  and  incompetent;  that  the  only  evidence 
admissible  is  as  to  the  depreciation  of  the  property  in  its  market 
value  immediately  before  and  immediately  after  the  construc- 
tion of  the  road. 

The  court,  being  of  the  opinion  that  items  of  damage  to  this 
property  resulting  from  the  ordinary  and  proper  use  of  the  rail- 
road are  proper  to  be  taken  into  consideration  by  the  jury  in 
passing  upon  the  question  of  how  the  property,  the  market 
value  of  the  property,  is  affected  by  the  construction  of  the 
road,  overruled  the  objection,  admitted  the  evidence  and  sealed 
a  bill  for  defendant.   [1] 

The  witness  was  then  asked  the  following  question  :  ''  Now, 
Mr.  Moore,  in  passing  upon  the  value  of  this  property,  do  we 
understand  when  you  say  that  you  wouldn't  have  the  property 
at  dll,  that  you  wouldn't  have  it  in  its  uses  as  a  dwelling  house 
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at  that  point  where  the  railroad  is,  in  the  ordinary  operation  of 
the  railroad,  in  the  moving  of  its  cat's,  and  at  the  distance  that 
property  is,  that  dwelling  house  is  from  the  railroad,  would  you 
have  the  property  as  a  dwelling  house  ?  *' 

By  Mr.  Fielding :  "  The  question  is  objected  to  as  irrelevant 
and  incompetent." 

By  the  Court:  "Objection  overruled  and  evidence  ad- 
mitted." [2] 

Plaintiff  proposed  to  prove  by  the  witness  on  the  stand, 
Thomas  Moore,  that  as  an  additional  reason  to  what  he  has 
already  testified  to  and  as  an  element  of  damage,  the  existence 
of  the  water  tank  at  a  point  one  hundred  and  twelve  feet  from 
said  property  of  plaintiff,  and  that  the  effect  of  the  ordinaiy 
running  of  the  trains  over  the  road  will  cause  such  annoyance 
to  plaintiff  as  will  depreciate  the  market  value  of  the  prop- 
erty. 

This  was  objected  to,  (1)  because  the  proper  use  of  a  water 
tank  is  a  necessary,  usual  and  ordinary  incident  to  the  operation 
of  a  railroad,  and  theie  is  no  offer  to  show  its  improper  loca- 
tion, consti-uction  or  use;  (2)  because  plaintiff  cannot  i-ecover 
in  this  case  for  consequential  injury  to  her  property  from  the 
erection  of  a  water  tank  not  erected  upon  the  property  taken 
by  defendant  company  from  plaintiff;  (3)  because  it  is  not 
competent  for  plaintiff  to  prove  the  ordinary  use  and  operation 
of  the  road  as  affecting  the  property  of  the  plaintiff  under  this 
proceeding  founded  upon  the  act  of  1849,  for  the  assessment  of 
damages  ;  (4)  because  plaintiff  cannot  recover  for  consequen- 
tial injury  to  her  property  by  reason  of  the  usual,  ordinary  and 
proper  operation  of  the  railroad ;  (6)  because  the  evidence 
offered  is  inadmissible,  incompetent  and  irrelevant. 

The  court  oveiTuled  the  objections  and  admitted  the  testi- 
mony, not  as  proving  damages  to  the  property  resulting  from 
the  operation  of  the  road,  but  as  showing  the  existence  of  the 
water  tank,  and  its  location  with  reference  to  the  property  in 
question  and  the  railroad  tracks  upon  it,  as  an  element  tending 
to  affect  the  market  value.  [3] 

The  court  admitted  similar  offers  of  testimony  to  show  de- 
preciation in  the  value  of  the  property  by  the  ordinary  opera- 
tion of  the  road  in  close  proximity  to  plaintiff's  building.  [4-18] 

Defendant's  points  were,  among  others,  as  follows  2 
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"4.  The  defendant  company,  being  a  lawfully  chartered  and 
incorporated  raiboad  company,  under  the  laws  of  this  com- 
monwealth, it  cannot  be  held  responsible  for  the  usual,  proper 
and  ordinary  operation  of  its  road,  although  the  same  may 
cause  annoyance  to  plaintiff  by  reason  of  smoke,  noise,  cinders 
or  dust  arising  from  the  proper  operation  of  the  road. 

^^  5.  The  true  measure  of  damages  in  this  case  is  the  differ- 
ence in  the  market  value  of  the  property  when  the  defendant 
appropriated  the  land,  and  the  market  value  when  the  road 
was  completed,  and  this  cannot  be  increased  by  taking  into 
consideration  annoyance  from  smoke,  noise,  dust  or  jarring  of 
the  house  by  passing  trains.  Answer :  We  affirm  those  points, 
gentlemen  of  the  jury,  with  this  qualification.  As  we  have 
already  stated  to  you  in  our  general  charge,  you  must  estimate 
these  damages  as  of  the  time  the  property  was  taken.  Esti- 
mating them  at  that  time  in  the  manner  in  which  we  explain 
to  you  in  our  general  charge,  you  arrive  at  how  the  market 
value  was  affected  by  the  construction  of  the  railroad,  the  dif- 
ference between  its  market  value  before  and  afterwards,  and 
having  arrived  at  the  damage  in  that  manner,  you  cannot  in- 
crease that  by  taking  into  considei-ation  annoyance  from  smoke, 
noise,  dust  or  passing  trains  in  the  operation  of  the  road. 
What  they  may  have  done  to  carry  on  the  opemtions  of  that 
road  is  immaterial ;  the  damages,  as  before  stated,  are  to  be 
ascei-tained  as  of  the  time  of  taking,  and  when  the  damages 
are  thus  assessed  and  ascertained,  the  railroad  company  can- 
not thereafter  be  held  liable  for  the  ordinary  and  lawful  opera- 
tion of  their  road,  even  though  it  does  work  an  annoyance  to  the 
property  ownei-s  along  its  line,  including  this  plaintiff."  [14] 

"6.  For  any  depreciation  in  the  market  value  of  plaintiffs 
property  by  reason  of  the  noise,  smoke,  cindei*s,  jarring  and 
other  inconvenience  from  passing  trains,  the  plaintiff  is  not 
entitled  to  recover  in  this  proceeding.  Answer:  If  by  this 
point  it  is  meant  that  you  cannot  consider  the  noise,  smoke, 
cinder  and  jarring,  and  other  inconveniences  from  tiuins  pass- 
ing, in  the  operations  of  the  road,  we  affirm  it.  But,  if  it  is 
meant  that  in  estimating  the  damages  as  of  the  time  the  land 
was  taken,  you  are  not  to  consider  these  things  as  likely  to 
aiise  in  the  proper  and  ordinary  operation  of  the  lailroad  in 
the  future,  we  decline  to  affirm  it.  As  stated,  it  is  a  correct 
proposition  of  law."  [16] 
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PlaintiflTs  points  were  among  others  as  follows : 

"  7.  The  plaintifiE  is  entitled  to  such  damages  as  shall  be 
proved,  by  reason  of  the  construction  of  the  railroad  and  of 
such  future  operations  of  such  railroad,  as  shall  be  likely. 
An%wer:  We  afl&rm  that  point.  The  damages,  however,  mu>t 
be  estimated,  as  before  stated,  as  of  the  time  of  taking.  [16] 

"10.  In  making  up  the  verdict,  the  jury  have  a  right  to  con- 
sider tlie  annoyance  of  said  railroad  in  its  ordinary  operation 
to  this  property,  such  as  running  of  locomotives,  shaking  of 
the  house,  dirt,  noise,  and  smoke,  and  the  peculiar  location  of 
said  railroad  to  this  property,  in  addition  to  the  value  of  the 
land  taken.  Answer:  We  affirm  that  point.  All  of  these 
elements  are  to  be  considered  by  the  jury,  as  we  have  before 
stated,  as  of  the  time  of  taking."  [17] 

The  court  charged  in  part  as  follows : 

"  We  desire,  however,  to  remind  you,  that  the  only  damages 
which  you  can  consider  are  those  resulting  from  the  ordinary 
operation  of  the  road  in  a  lawful  and  proper  manner,  and  not 
such  damages  as  may  result  from  negligence  in  the  opei-ations. 
A  railroad  company  is  required  by  law  to  employ  nothing  but 
competent  and  careful  employees,  and  to  use  proper,  approved 
and  safe  appliances,  and  that  if  they  fail  to  do  so  and  damages 
result,  such  as  from  fire  caused  by  cinders  from  a  locomotive 
emitted  on  account  of  negligence  of  an  employee  or  failure  to 
use  proper  spark  arresters,  they  are  liable  to  the  party  injured 
for  these  damages  as  they  arise.  Therefore,  the  jury  should 
jiot  consider  the  danger  or  liability  to  such  damages  in  arriv- 
ing at  their  verdict.  But  you  are  to  consider  the  damages 
which  are  likely  to  arise  or  result  from  the  ordinary  operations 
of  the  road  in  a  proper  manner.  Among  these  are  the  oi-di 
nary  dangei-s  from  fire,  smoke,  cinders,  shaking  of  surface  and 
noise,  resulting  from  the  running  of  engines  and  trains  upon 
its  tmcks  and  sidings  upon  plaintiff's  property,  including  also 
the  value  of  land  taken,  injury  to  garden,  occupation  of  allej^s, 
and  interfering  with  access  to  the  pioperty,  and  all  other  ele- 
ments of  actual  damages  likely  to  result,  excluding — as  before 
stated — all  vague  and  indefinite  elements  of  damages  or  imag- 
inary damages,  and  confining  yourselves  to  those  which  are  i-eal 
and  which  substantially  affect  the  market  value  of  the  property. 
These  damages,  it  is  true,  are  consequential  in  their  nature ; 
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but  they  are  none  the  less  real  and  substantial,  and  it  is  entirely 
proper  and  right  for  you  to  consider  them  in  estimating  the 
damages  which  this  plaintiff  has  sustained,  by  reason  of  the 
construction  and  operation  of  the  road.*'  [18] 

Verdict  and  judgment  for  plaintiff  for  $375.  Defendant 
appealed. 

Urrors  assigned  were  Cl-13)  ruling  on  evidence,  quoting  the 
bill  of  exceptions ;  (14-18)  above  instructions,  quoting  them. 

Frank  Fielding^  O.  H.  McCauIey  with  him,  for  appellant. — 
Injuries  sustained  after  a  railroad  is  completed  do  not  con- 
stitute elements  of  damage  in  condemnation  proceedings :  1 
Weimer's  Pennsylvania  Railroad  Law,  192 ;  Gilmore  v.  Pitts- 
burg, Virginia  &  Charleston  R.  R.,  104  Pa.  275;  Searle  v. 
The  Lackawanna  &  Bloomsburg  R.  R.,  33  Pa.  57;  Lehigh 
Valley  R.  R.  v.  Lazarus,  28  Pa.  203 ;  New  Castle  &  Franklin 
R.  R.  V.  McChesney,  85  Pa.  526;  1  Weimer's  Pennsylvania 
Railroad  Law,  809 ;  Penna.  R.  R.  v.  Marchant,  119  Pa.' 541. 

S.  V:  TFi7«on,  for  appellee. — Plaintiff  is  entitled  to  damages  for 
injuries  caused  by  the  usual  operation  of  the  road :  Western 
R.  R.  V.  Johnson,  59  Pa.  296;  McKinney  v.  Monongahela 
Nav.  Co.,  14  Pa.  66 ;  Schuylkill  Nav.  Co.  v.  Thoburn,  7  S.  & 
R.  411 ;  Hoffer  v.  Pennsylvania  Canal  Company,  87  Pa.  224; 
Western  Penna.  R.  R.  v.  Hill,  56  Pa.  464 ;  Gilmore  v.  Pitts- 
burg R.  R.,  104  Pa.  275 ;  Pittsburg  Junction  R.  R.  v.  McCut- 
chon,  18  W.  N.  C.  527 ;  R.  R.  v.  Lippincott,  116  Pa.  472 ; 
Penna.  R.  R.  v.  Marchant,  119  Pa.  541. 

The  plaintiff  is  entitled  to  such  damages  as  shall  be  proved 
by  reason  of  the  construction  of  the  railroad  and  of  such  future 
operation  of  such  railroad  as  shall  be  likely :  Pa.  S.  V.  R.  R. 
V.  Walsh,  124  Pa.  551 ;  Setzler  v.  Pa.  Schuylkill  Val.  R.  R., 
112  Pa.  65  ;  Pittsburg,  Bradford  &  Buffalo  Ry.  v.  McCloskey, 
16  W.  N.  C.  561 ;  Gilmore  v.  Pittsburg  etc.  R.  R.,  104  Pa.  275. 

Opinion  by  Mr.  Justice  Dean,  July  18, 1895 : 
Plaintiff  was  the  owner  of  two  adjoining  lots  in  the  borough 
of  Curwensville,  Clearfield  county.     Upon  one  lot,  there  was 
a  dwelling  house.     In  1892,  defendant   located  its  railroad 


Digitized  by 


Google 


588  COMSTOCK  et  al  v.  RY.  CO.,  Appellant 

Opinion  of  the  Couit.  [169  Pa. 

through  these  lots ;  it  passed  along  an  adjoining  alley  on  the 
south  side  of  the  lots  and  appropriated  of  her  ground  a  strip 
about  twenty-five  feet  at  one  end,  increasing  to  forty-seven 
feet  at  the  other ;  the  quantity  taken,  was  about  2200  square 
feet.  The  dwelling  is  about  one  hundred  and  twenty  feet 
from  the  railroad.  Viewers  having  been  appointed,  and  dam- 
ages assessed,  the  company  appealed  to  the  common  pleas,  and 
there  was  a  trial  by  jury,  who  gave  a  verdict  for  a  small  amount 
more  than  the  award  of  viewers.  The  defendant,  being  dissat- 
isfied with  the  verdict,  now  appeals  to  this  court,  assigning 
eighteen  errors  to  rulings  on  offers  of  evidence  and  charge  of 
the  court  below. 

The  thirteen  assignments  of  error  to  the  ruling  of  the  court 
on  admissions  of  evidence,  can  be  best  considered  after  a  deter- 
mination of  the  averments  of  error  in  the  law. 

The  defendant's  fifth  prayer  for  instruction,  is  as  follows : 

"  The  true  measure  of  damages  in  this  case,  is  the  difference 
in  the  market  value  of  the  property  when  the  defendant  appro- 
priated the  land,  and  the  market  value  when  the  road  was 
completed,  and  this  cannot  be  increased,  by  taking  into  con- 
sideration annoyance  from  smoke,  noise,  dust,  or  jarring  of  the 
house  by  passing  trains.'* 

To  this,  the  court  answered : 

"We  aflSrm  those  points,  with  this  qualification.  As  we 
have  already  stated  to  you  in  our  genei-al  charge,  you  must 
estimate  these  damages  as  of  the  time  the  property  was  taken. 
Estimating  them  at  that  time  in  the  manner  in  which  we  ex- 
plain to  you  in  our  general  charge,  you  arrive  at  how  the 
market  value  was  affected  by  the  construction  of  the  railroad, 
the  difference  between  its  market  value  before  and  afterwards, 
and  having  arrived  at  the  damage  in  that  manner,  you  can- 
not increase  that,  by  taking  into  consideration  annoyance  from 
smoke,  noise,  dust  or  passing  trains  in  the  operation  of  the  road. 
What  they  may  have  done  to  carry  on  the  operations  of  that 
road,  are  immaterial ;  the  damages, — as  before  stated, — are  to 
be  ascertained  as  of  tho  time  of  taking,  and  when  the  damages 
are  thus  assessed  and  ascertained,  the  railroad  cannot  there- 
after be  held  liable  for  the  ordinary  and  lawful  operations  of 
its  road,  even  though  it  does  work  annoyance  to  the  property 
owners  along  its  line,  including  this  plaintiff." 
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In  accord  with  the  same  idea,  the  court  said  to  the  jiuy  in 
its  general  charge,  they  were  not  to  consider  any  injury  result- 
ing from  negligence  on  part  of  inefficient  or  negligent  em- 
ployees, or  use  of  improper  spark  arrestei-s,  or  smoke  or  dust 
arising  from  negligence,  but :  "  You  are  to  consider  the  dam- 
ages which  are  likely  to  aiise  from  the  ordinary  operations  of 
the  road  in  a  proper  manner.  Among  these,  are  the  ordinary 
danger  from  fire,  smoke,  cinders,  shaking  of  surface,  and  noise 
resulting  from  the  iiinning  of  engines  and  trains  upon  its  sid- 
ings and  tracks  upon  plaintiflTs  property,  including  also  the 
value  of  the  land  taken." 

In  applying  the  legal  rules  in  the  estimate  of  damages,  the 
situation  of  the  property  in  the  particular  case  must  be  consid- 
ered ;  if  defendant  had  located  its  road  on  a  one  hundred  acre 
farm,  and  appropriated  from  the  one  corner  of  it  2200  square 
feet  of  land,  while  the  farm  dwelling  and  improvements  were 
located  half  a  mile  distant  on  another  part  of  the  tract,  tlie 
value  of  the  farm,  as  affected  by  the  construction  of  the  rail- 
road, would  probably  have  been  the  same,  less  only  the  value 
of  the  land  actually  taken;  the  house  would  not  have  been 
jarred  by  moving  trains ;  there  would  have  been  no  appreci- 
able diminution  of  value  by  reason  of  the  ordinary  operations 
of  the  railroad.  But  here,  the  road  was  located  on  the  adjoin- 
ing alley  and  diagonally  across  plaintiff's  town  lots,  one  hundred 
and  ten  feet  from  her  dwelling.  The  argument  of  appellant 
is,  that  because  the  jarring,  smoke,  noise  and  dust  of  passing 
trains  was  incident  to  the  ordinary  operations  of  the  railroad, 
therefore  they  could  not  be  considered  by  the  jury.  But  the 
act  itself  directs: — 1.  That  the  quantity,  quality  and  value  of 
the  land  taken,  shall  be  first  considered,  and  2.  Then  a  fair  and 
just  comparison  of  the  advantages  and  disadvantages  shall  be 
made.  And  we  held  in  Hoffer  v.  Raiboad  Co.,  87  Pa.  224, 
that  this  included  damages  purely  consequential.  Tlie  jury  is 
not  to  estimate  this  class  of  injuries,  item  by  item,  as  they  es- 
timate the  quantity,  quality  and  value  of  the  land  taken  ;  are 
not  to  estimate  a  certain  sum  in  dollars  for  each,  and  add  them 
all  together,  and  thus  reach  the  amount  of  damages  from  this 
source,  but  they  have  a  right  to  consider  from  the  proximity 
of  the  road  to  the  building,  that  such  disadvantages  as  these, 
arising  from  the  ordinary  and  lawful  operations  of  the  road, 
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will  necessarily  affect  unfavorably  the  value  of  the  pro[»ertv. 
In  Railroad  Co.  v.  Hill,  66  Pa.  464,  we  held  that  loss  of  custom 
to  a  flour  mill  could  be  considered  in  the  estimate  of  damage, 
because  the  location  of  the  road  with  reference  to  the  mill  had 
rendered  access  to  it  dangerous  to  horses  and  teams.  In  Gil- 
more  V.  Railroad  Co.,  104  Pa.  275,  we  held,  that  while  distinct 
injuries  sustained  after  the  completion  of  the  road  cannot  be 
included  in  the  estimate  of  damages,  yet  in  making  up  their 
verdict  the  juiy  had  a  right  to  consider  all  the  injuries  which 
would  probably  and  natumlly  result  from  the  reasonable  and 
usual  opei-ation  of  the  road,  and  that  evidence  of  the  proximity 
of  the  buildings  to  the  i-ailroad  and  passing  cars  was  admissible. 
In  Railroad  Co.  v.  McCutcheon,  18  W.  N.  C.  627,  the  court 
below  instructed  the  jury  thus : — "  How  much  is  the  property 
worth,  or  how  much  would  it  have  yielded  during  the  term, 
without  the  railroad,  and  how  much  less  will  it  yield,  in  all 
probability,  so  far  as  we  can  foresee,  under  the  testimony,  with 
the  railroad  there  and  operated  in  the  ordinary  way,  locomo- 
tives running  over  it,  shaking  the  buildings,  making  smoke  and 
dirt,  and  affecting  by  this  annoyance  the  value  of  the  prop- 
erty?" 

This  was  held  not  to  be  error,  and  the  judgment  was  affirm- 
ed. And  so  in  numerous  cases,  the  same  principle  is  adopted. 
To  so  hold,  is  but  to  enforce  the  constitutional  mandate,  that 
"Municipal  and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property  for  public  use, 
shall  make  just  compensation  for  property  taken,  injured  or 
destroyed  by  the  construction  or  enlargement  of  their  works, 
highways  or  improvements." 

If  the  necessary  consequence  of  the  construction  of  this  rail- 
road, and  its  operation  upon  this  propertj',  was  the  deprecia- 
tion of  value,  then  the  plaintiff  was  injured,  and  was  entitled 
to  compensation  in  the  amount  of  her  injur3^  And  this  is  the 
fair  construction  of  the  law,  as  declared  by  the  court  below  ; 
it  eliminated  from  the  estimate  any  consideration  of  damages 
not  the  necessary  consequence  of  the  construction  and  opei*a- 
tion  of  the  road  in  the  particular  place,  that  is,  in  proximity  to 
the  building.  This  was  not  permitting  the  jury  to  include  in 
their  estimate  distinct  damages  which  would  be  sustained  after 
the  completion  of  the  road.     The  injury  had  then  been  sus- 
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tained,  by  the  mere  fact  of  construction,  if  the  property  was 
then  worth  less  than  before.  It  was  not  the  case  of  Gilmore 
V.  Railroad  Co.,  supm,  where  the  offer  was  to  prove  distinct 
injuries  by  fire,  after  construction  and  operation  of  the  road. 

We  think,  under  the  settled  adjudications,  the  court  cor- 
rectly declared  the  law  of  the  case.  This,  in  substance,  dis- 
poses of  defendant's  last  five  assignments  of  error,  which  allege 
error  in  the  charge  and  answers  to  points. 

From  first  to  thirteenth,  inclusive,  error  is  assigned  to  the 
admission  of  evidence  offered  by  plaintiff.  These  offers  bore 
distinctly  on  how  the  property  was  affected  by  the  location  of 
the  road  upon  it,  and  its  depreciation  in  value  by  reason  there- 
of ;  the  evidence  tended  to  show,  that  by  reason  of  the  prox- 
imity of  the  road  to  the  building,  the  annoyance  from  shaking 
by  passing  of  heavy  trains,  and  from  dust,  cinders  and  smoke, 
was  very  great,  and  as  a  consequence,  the  building  was  unde- 
sii-able  as  a  residence,  and  tbe  value  of  the  entire  property 
thereby  was  greatly  lessened. 

The  evidence  as  to  the  construction  of  the  water  tank  was 
offered,  not  as  ground  for  damage  by  such  construction,  but 
that  its  location  with  reference  to  this  property  multiplied 
trains  at  that  point,  and  a  more  frequent  use  of  the  roadbed 
on  plaintiff's  property  was  the  result.  The  water  tank,  located 
as  it  was,  formed  part  of  the  construction  and  operation  of  the 
road  through  plaintiff's  land. 

We  can  imagine  the  lawful  construction  and  operation  of  a 
railroad  through  a  small  property,  which  would  absolutely 
destroy  its  value  as  a  residence,  and  for  most  other  purposes. 
Certainly,  the  owner  in  such  case  is  not  compensated  by  the 
price  of  the  few  square  feet  occupied  as  a  roadbed  ;  nor  is  he 
compensated  by  a  like  small  sum,  if  his  property  outside  of  the 
roadbed  be  seriously  injured  and  lessened  in  value. 

We  do  noi  think  any  of  the  assignments  of  error  can  be  sus- 
tained. 

The  judgment  is  affirmed. 
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George  W.  Evilhock  et  ux.  v.  Philadelphia,  Harrisburg 
&  Pittsburg  Eailroad  Co.,  Appellant. 

Negligence — Railroads—  Vice  principal  and  colaborer. 

Plaintiffs'  son  was  killed  on  a  tnick  which  was  being  pushed  in  front  of 
a  backing  construction  train  used  in  laying  track.  The  truck  was  an  ap- 
pliance used  in  laying  mils,  and  it  was  being  moved  from  one  part  of  the 
work  to  another  for  that  purpose,  and  not  as  a  means  of  transportation  for 
the  workmen.  Deceased  was  on  the  truck  by  direction  of  the  foreman, 
for  the  purpose  of  aiding  in  moving  it,  and  not  for  the  purpose  of  being 
canned  to  his  work.  The  court  charged  that  the  question  for  the  juiy  to 
consider  was  whether  the  company  had  provided  a  reasonably  safe  con- 
veyance to  cany  the  boy  to  his  work.  Held^  that  the  instruction  was  mis- 
leading; that  tlie  right  of  plaintiffs  to  recover  depended  on  whether  the 
foreman  was  a  vice  principal  or  colaborer,  and  that  a  judgment  on  a  ver- 
dict for  plaintiffs  should  be  reversed. 

Argued  April  30,  1895.  Appeal,  No.  30,  July  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  Cumberland  Co.,  Feb.  T., 
1892,  No.  192,  on  veidict  for  plaintiflfs.  Before  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J.    Reversed. 

Trespass  to  recover  damages  for  the  death  of  plaintiflfs'  son. 

At  the  trial,  it  appeared  that  plaintiffs'  son,  a  minor,  was 
employed  by  defendant  company  as  a  track  layer.  There  was 
evidence  wliich  tended  to  show  that  Samuel  Evans,  an  employee 
of  defendant,  had  charge  of  the  work  where  Evilhock  was 
employed.  On  April  13, 1891,  Evans  together  with  Evilhock 
and  other  workmen  loaded  at  Bowmansdale  three  gondola  cars 
with  ties,  spikes,  rails,  etc.,  to  take  forward  about  t\vo  miles  to 
the  place  of  work.  At  this  point  Evans  asked  Supt.  of  the  H. 
&  P.  Div.  how  many  trucks  or  trollers  wei'e  out  at  the  point 
of  work,  and  was  told  three.  He  said  a  fourth  could  be  used  to 
advantage  and  was  told  that  one  was  standing  near  at  hand 
along  the  track.  Evans  directed  that  it  be  placed  on  the  track 
in  front  of  the  last  car  (the  train  thus  made  up  of  three  gondo- 
las, box  car  and  engine  was  being  backed  down  the  track),  but 
being  too  low,  directed  that  a  railroad  tie  be  placed  upon  the 
floor  of  the  truck  so  as  to  aflford  a  purchase  against  the  bull-nose 
of  the  rear  car  and  thus  propel  it  down  to  the  point  of  work. 
The  tie  was  kept  in  place  by  Evans  standing  on  the  trollerwith 


Digitized  by 


Google 


EVILHOCK  V.  R.  R.  CO.,  Appellant.  593 

18d5.]  Statement  of  Facts— Points. 

one  foot  on  it  near  the  car  and  Evilhock  sitting  on  the  other 
end.  The  train  and  truck  was  propelled  in  this  manner  for 
some  three  fourths  of  a  mile  to  a  mile  at  a  slow  rate,  not  exceed- 
ing four  to  six  miles  per  hour,  and  then  for  some  cause  the 
front  end  of  the  truck  left  the  track  and  Evilhock  was  thrown 
under  the  wheels  of  the  last  gondola  car  and  killed. 
Plaintiffs'  points  were  among  othei-s  as  follows : 
"  7.  The  master  is  under  an  implied  contract  with  those  whom 
he  employs,  to  adopt  and  maintain  suitable  instruments  and 
moans  with  which  to  cany  on  the  business  in  which  they  are 
employed.  This  includes  an  obligation  to  provide  a  suitable 
place  in  which  the  servant,  being  himself  in  the  exercise  of  due 
care,  can  perform  his  duties  safely  or  without  exposure  to  dan- 
gers that  do  not  come  within  the  reasonable  scope  of  his  em- 
ployment. If,  therefore,  the  jury  believe  that  the  troUer  on 
which  Charles  L.  Evilhock  was  stationed  and  from  which  he 
was  thrown  and  killed  was  unsafe,  or  that  the  method  of  pro- 
pelling the  same  was  unsafe  and  improper,  and  that  he  was  an 
inexperienced  employee  of  the  Railroad  Company,  then  the  de- 
fendant is  liable  in  damages  for  his  death.  Answer :  If  Evil- 
hock was  killed  by  reason  of  the  unsafe  condition  of  the  troUer, 
or  on  account  of  the  unsajfe  and  improper  means  of  propelling 
the  same,  and  there  was  no  contributory  negligence  on  his  part, 
we  think  the  plaintiffs  may  recover."  [3] 

"  10.  If  the  jury  believe  that  the  troUer  was  furnished  by  the 
defendant  for  use  in  the  work  of  laying  its  railroad  track ;  that 
it  was  unsafe  or  defective,  and  that  by  reason  of  its  defects  and 
unsafeness  it  was  dangerous  to  use  it  in  front  of  a  train ;  that 
Charles  L.  Evilhock  was  without  experience  in  railroading; 
that  he  took  position  on  the  troUer,  and  by  reason  of  its  unsafe- 
ness was  thrown  therefrom  and  killed,  then  their  verdict  must 
be  for  the  plaintiffs.  Answer :  This  point  is  affirmed,  unless 
you  find  that  Evilhock  was  made  aware  of  the  unsafe  condition 
of  the  troUer,  or  was  directed  by  Mr.  Evans  to  leave  the  troUer 
and  enter  another  car  of  the  defendant."  [6] 

Defendant's  points  were  among  others  as  follows: 
"  2,  The  fatal  accident  to  the  deceased  did  not  occur  while 
he  was  handling  or  using  any  of  the  machinery,  tools  or  ap- 
pliances supplied  by  his  master,  the  defendant,  for  the  purposes 
for  which  they  were  supplied,  viz,  track  laying,  but  while  on 
Vol.  clxix — 38 
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his  way  with  the  construction  train  to  the  place  of  work,  and 
therefore  no  evidence  exists  in  the  case  that  he  was  killed 
whilst  making  legitimate  use  of  any  such  tool  or  appliance  for 
the  puipose  supplied  by  the  defendant,  and  in  the  usual  course 
of  his  employment  at  the  time  of  the  accident  Answer:  This 
point  is  refused  as  stated.  We  leave  it  for  you  to  determine 
whether  he,  Evilhock,  was  directed  by  Evans  to  ride  upon  the 
truck  and  whether  the  truck  was  in  a  safe  condition,  or  whether 
it  was  defective  and  unsafe,  and  whether,  if  defective  or  un- 
safe, the  accident  resulted  therefrom.  In  other  words,  if  this 
company  defendant  undertook  to  carry  its  employees  to  the 
place  of  their  work,  they  were  bound  to  provide  ordinarily  safe 
conveyance  for  them."  [7] 

"11.  The  evidence  being  undisputed  that  the  company  de- 
fendant was  engaged  in  the  undertaking  of  track  laying  and 
had  furnished  and  supplied  all  tools,  trollei'S  and  materials, 
and  had  actually  entered  upon  and  was  in  progress  with  the 
work  when  Mr.  Evans  arrived  to  act  as  foreman,  and  the  evi- 
dence being  also  undisputed  that  Mr.  Evans  was  a  competent 
foreman,  the  company  had  performed  the  full  measure  of  its 
duty,  therefore,  if  the  use  of  any  such  tool  or  appliance  by  the 
said  Evans,  selected  by  him,  in  a  way  and  for  a  purpose  not 
intended  or  designed  by  defendant  in  its  work,  and  the  fatal 
injuiy  to  said  Evilhock  arose  from  such  use  of  said  tool,  by 
said  Evans,  the  company  is  not  liable  and  the  verdict  should 
be  for  the  defendant.  Answer:  This  point  is  refused.  The 
company  was  bound  to  furnish  safe  appliances  and  instrumen- 
talities for  its  employees,  and  if  you  should  find  that  Evans  was 
the  representative  of  the  company  and  put  the  troller  on  the 
track,  which  had  the  bent  axle,  and  directed  Evilhock  to  ride 
upon  the  same,  and  that  the  troller  left  the  track  by  reason  of 
its  bent  axle,  and  Evilhock  was  killed  in  consequence,  then 
the  plaintiffs  may  recover.  Besides  if  the  company  undertook 
to  ti-ansport  its  employees  to  the  place  of  work,  they  were 
bound  to  furnish  reasonably  safe  conveyance.*'  [14] 

The  court  charged  in  part  as  follows  : 

"  [One  of  the  chief  contentions  between  the  parties  in  this 
case  has  been,  what  relation  did  Evans  bear  to  the  defendant 
company?  Was  he,  as  it  is  represented,  delegated  with -such 
unlimited  authority  by  the  defendant,  in  the  matter  of  con- 
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struction  of  the  railway  as  to  make  it,  the  company,  responsible 
for  his  defaults,  or  was  he  merely  a  fellow  laborer,  or  employee, 
charged  with  the  duty  of  putting  down  the  ti-ack  ?  If  Evans 
held  the  position  and  had  the  authority  contended  for  by  the 
plaintiffs,  then  the  defendant  would  be  responsible  if  his  duties 
were  negligently  discharged,  and  any  one  suffered  harm  thereby. 
In  other  words,  if  the  accident  in  this  case  was  alone  due  to 
the  manner  in  which  he,  Evans,  moved  the  troUer,  so  that 
Evilhock  was  killed  thereby,  and  this  conduct  of  his  negligent 
and  reckless,  and  the  appliance  unsafe,  the  defendant  may 
properly  be  expected  to  respond  in  damages. 

'*  But,  if  on  the  other  hand,  as  is  contended  by  the  defend- 
ant, Evans  was  merely  sent  thei-e  as  a  track  layer  to  direct 
or  aid  in  putting  down  the  ti-ack,  and  he  was  a  mere  fellow 
servant,  or  colaborer,  or  coemployee,  then  the  defendant  would 
not  be  responsible,  although  his,  Evans's,  negligence  may  have 
been  the  cause  of  the  accident  which  resulted  in  the  death  of 
Evilhock.  A  fellow  servant  cannot  look  to  his  employer  to  be 
compensated  for  harm  that  may  come  to  him  from  the  negli- 
gence of  his  .fellow  laborer,  unless  it  appear  that  the  employer 
was  negligent  in  the  discharge  of  his  duties. 

"  Now,  as  we  view  this  case,  this  question  is  not  of  the  first 
importance.  The  duty  of  the  company  defendant  was  to  use 
ordinaiy  care  and  diligence,  to  provide  safe  working  places  for 
those  in  its  service.  This  duty  rests  upon  the  employer  and 
he  cannot  absolve  himself  from  liability  by  delegating  it  to  any 
agent.  In  other  words,  if  the  company,  defendant,  undeitook 
to  cany  Evilhock  to  his  place  of  work  and  provided  a  troUer 
which  had  a  bent  axle,  and  which  was  unsafe  and  dangerous, 
then  the  question  of  coemployee  is  not  important,  because  the 
duty  of  the  railroad  company  was  positive  to  furnish  a  reason- 
ably safe  truck  or  conveyance,  and  if  it  delegated  it  to  one, 
however  humble  his  position,  he  personally  became  the  agent 
of  the  company  or  representative  of  the  company,  and  the  com- 
pany would  be  bound  to  respond  in  damages  for  his  defaults. 
The  question  as  to  whether  Evans  was  really  the  representa- 
tive of  the  company,  or  coemployee  of  the  company  defendant, 
becomes  a  subordinate  one.  The  question  is,  as  we  view  it : 
Did  the  company  defendant  furnish  a  reasonably  safe  convey- 
ance to  carry  Evilhock  to  his  place  of  work?    Did  it  provide 


Digitized  by 


Google 


596  EVILHOCK  v.  R  R.  CO.,  Appellant 

Cbar^  of  Court— Arguments.  [169  Pa 

a  reasonably  safe  conyeyanoe?  If  that  way  to  propel  it  did 
not,  and  delegated  it  to  another  one,  however,  humble,  it  must 
respond  in  damages  for  any  default,  because  its  duty  was  posi- 
tive to  furnish  a  reasonably  safe  conyeyance,  and  it  cannot  be 
excused  by  claiming,  if  it  was  unsafe,  that  its  agent  was  at  fault, 
and  that  he  held  a  minor  situation  in  the  company.]  ''  [17] 

Verdict  and  judgment  for  plaintiffs  for  $1,400.  Defendant 
appealed. 

ErroT9  oiiiffned^  among  others,  were  (8,  6,  7, 14, 17)  above 
instructions,  quoting  them. 

J.  W.  Wetzel^  for  appellant,  cited  on  the  question  of  fellow 
servants:  McGinley  v.  Levering,  152  Pa.  866;  Crawford  v. 
Stewart,  19  W.  N.  C.  48;  Dealey  v.  P.  &  R.  R.  Co.,  21  W.  N. 
C.  45 ;  Johnson  v.  Tow  Boat  Co.,  185  Mass.  209 ;  Capper  v. 
LouisviUe  R.  R.,  108  Ind.  805  ;  O'Connell  v.  B.  &  O.  R.  R.,  20 
Md.  212;  Spancake  v.  P.  &  R.  R.  R.,  148  Pa.  184 ;  Lehigh  Coal 
Co.  V.  Jones,  86  Pa.  432 ;  New  York  R.  R.  v.  Bell,  112  Pa.  400 ; 
Kinney  v.  Corbin,  182  Pa.  841 ;  Reiser  v.  Pa.  R.  R.,  152  Pa.  38. 

A  O-.  Miller  and  John  HaySy  for  appellees,  cited  on  the  ques- 
tion of  fellow  servants:  MuUan  v.  Phila.  &  Southern  Mail 
Steamship  Co.,  78  Pa.  25 ;  Del.  &  H.  Canal  Co.  v.  Carroll,  89 
Pa.  874;  Hass  v.  Philadelphia  &  Southern  Steamship  Co.,  88 
Pa.  269;  Lewis  v.  Seifert,  116  Pa.  628;  Tminor  v.  Phila.  & 
Read.  R.  R.,  187  Pa.  148;  7  Am.  &  Eng.  Ency.  of  Law,  824; 
Gunter  v.  Gi-aniteville  Mfg.  Co.,  18  S.  Car.  262;  Crispin  v. 
Babbitt,  81  N.  Y.  516 ;  McCosker  v.  Long  Island  R.  R.,  84  N. 
Y.  77  ;  Brothei-s  v.  Carter,  52  Me.  872 ;  Corcomn  v.  Holbrook, 
59  N.  Y.  617  ;  Hannibal  etc.  R.  R.  v.  Fox,  81  Kans.  586 ;  Jones 
V.  Phillips,  89  Ark.  17 ;  Mullan  v.  Phila.  &  South  S.  M.  S.  Co., 
78  Pa.  25 ;  Indiana  Car  Co.  v.  Parker,  100  Ind.  191 ;  Indian- 
apolis etc.  R.  R.  V.  Morgenstern,  106  111.  216 ;  Chicago  N.  W. 
R.  R.  V.  Maranda,  108  111.  576  ;  Shedd  v.  Moran,  10  111.  App. 
618 ;  Holton  v.  Daly,  4  111.  App.  25 ;  Devine  v.  Tarry  town  etc. 
Co.,  22  Hun,  26. 

As  to  the  duty  of  the  company  to  furnish  safe  appliances : 
Penna.  &  N.  Y.  Canal  &  R.  R.  v.  Mason,  109  Pa.  296 ;  Green 
&  Coates  St.  Pass.  R.  Co.  v.  Bresmer,  97  Pa.  108 ;  Phila.  Wilt 
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&  Bait.  R.  R.  V.  Keenan,  108  Pa.  124;  Tissue  v.  Bait.  &  Ohio 
R.  R.,  112  Pa.  91 ;  Ruiumell  v.  Dilworth,  111  Pa.  843 ;  Crissey 
V.  Hestonville,  etc.  Pass.  Ry.,  76  Pa.  86;  Baker  v.  Fehr,  97 
Pa.  70  ;  Penna.  R.  R.  v.  White,  88  Pa.  327 ;  FritBch  v.  City  of 
Allegheny,  91  Pa.  226;  Schum  v.  Penna.  R.  R.,  107  Pa.  8; 
West  Chester  etc.  R.  R-  v.  McElwee,  67  Pa.  811 ;  Fisher  v.  Ry. 
Co.,  181  Pa.  292 ;  Rummel  v.  Dilworth,  181  Pa.  509 ;  Browu- 
field  V.  Hughes,  128  Pa.  194. 

Opinion  by  Mr.  Justice  Fell,  July  18, 1895: 
As  this  case  was  presented  at  the  trial  in  the  common  pleas 
the  right  to  recover  depended  upon  the  relation  which  the  fore- 
man in  charge  of  the  work  and  the  laborer  who  was  accidentally 
killed  bore  to  each  other.  If  they  were  fellow  workmen  there 
was  no  ground  for  the  action ;  if  the  foreman  was  a  vice  principal 
the  plaintiffs  made  out  a  case  which  entitled  them  to  go  to  the 
jury.  The  question  as  to  this  relation  was  made  subordinate, 
and  expressly  so,  to  the  inquiry  whether  the  defendant  had 
provided  safe  means  for  cariying  the  workmen  to  their  work. 
This  inquiry  did  not  arise  in  the  case.  The  truck  from  which 
the  deceased  was  thrown  was  not  provided  by  the  railroad  com- 
pany as  a  means  of  transportation  for  its  workmen,  nor  was  it 
used  as  such  at  the  time  of  the  accident.  It  was  an  implement 
or  appliance  used  in  laying  rails,  and  the  workmen  were  mov- 
ing it  from  one  part  of  the  works  to  another  for  that  purpose. 
Such  trucks  were  generally  carried  on  the  cars,  but  because 
of  its  unusual  weight  this  one  was  pushed  on  the  track  in  front 
of  the  engine.  At  the  time  of  his  injuiy  Evilhock  was  on  the 
truck  for  the  purpose  of  aiding  in  moving  it,  and  not  for  the 
purpose  of  being  carried  to  his  work.  The  company  had  pro- 
vided a  ti-ain  of  cai-s,  properly  equipped  and  managed,  to  carry 
its  workmen.  No  accident  happened  to  this  train  nor  was  any 
one  injured  while  riding  on  it.  By  the  instniction  complained 
of  the  attention  of  the  jury  was  diverted  from  the  real  issue 
and  directed  to  a  false  one. 

Whether  under  the  testimony  Evans  was  a  vice  principal  is 
not  free  from  doubt.  If  the  facts  had  been  undisputed  it  would 
have  been  the  duty  of  the  court  to  decide  the  question  and 
instruct  the  jury  accordingly :  M cGinley  v.  Levering,  152  Pa. 
366.     As  the  testimony  was  not  clear  and  uncontradicted  it  was 
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not  error  to  submit  it  with  proper  instructions.  It  is  to  be  hoped 
that  upon  a  retrial  tlie  relations  of  the  parties  will  be  more 
clearly  defined.  The  answers  to  the  plaintifiFs*  points  which 
are  the  subjects  of  the  third,  sixth  and  seventh  assignments  of 
error  assume  either  that  Evans  and  Evilhock  were  not  fellow 
workmen  or  that  the  truck  was  furnished  as  a  means  of  convey- 
ance for  the  workmen.  These  assignments,  together  with  the 
fourteenth  and  seventeenth,  are* sustained,  and  the  judgment  is 
reversed  with  a  venire  de  novo. 


169 
28  SC 
28  SO 
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Maria  Bertha  Kies  v.  City  of  Erie,  Appellant. 

Negligence — MunicipcUities^Stoinging  doors  over  sidewalks. 

A  fire-engine  house  owned  by  a  municipality  was  provided  with  heavy 
wooden  doors  which  swung  outward  over  the  sidewalk  of  a  street.  Large 
steel  springs  were  attached  to  the  outside  of  the  doora,  and  so  arranged 
as  to  open  them  rapidly  when  the  bolts  were  drawn.  Plaintiff  was  in- 
jured by  the  doors  as  they  swung  violently  outward.  The  city  claimed 
that  the  springs  were  only  intended  to  aid  the  firemen  in  opening  the 
doors,  and  that  it  was  the  duty  of  the  firemen  to  hold  on  to  them  and  pre- 
vent a  too  rapid  and  violent  motion.  The  court  charged :  *•  If  the  opera- 
tion of  these  doors  with  reasonable  care  would  have  provided  against 
danger  and  accident  to  the  passers-by  the  city  is  not  liable.  If  the  neces- 
sary and  natural  and  probable  operation  of  these  doors  was  dangerous 
even  though  accompanied  by  the  use  of  ordinaiy  care  on  the  part  of  the 
employees  the  city  is  liable  for  the  result.^  Held,  that  there  was  suffi- 
cient evidence  of  the  city^s  negligence  to  submit  to  the  jury,  and  that  the 
manner  of  the  submission  by  the  couit  was  without  error. 


Argued  May  1, 1895.  Appeal,  No.  431,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Erie  Co.,  Sept.  T.,  1891, 
No.  Ill,  on  verdict  for  plaintiff.  Before  Geeen,  Williams, 
McCoLLTJM,  Mitchell  and  Fell,  J  J.    AflSrmed. 

Trespass  for  personal  injuries.     Before  Gunnison,  P.  J. 

At  the  trial  it  appeared  that  in  April,  1886,  plaintiff  was 
struck  by  the  doors  of  a  fire  engine  house  which  were  suddenly 
and  violently  opened  across  the  pavement  on  which  she  was 
walking.  The  doors  were  heavy  wooden  doors,  ten  or  twelve 
feet  high  and  six  feet  wide,  which  swung  outward  half  way 
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across  the  pavement.  Large  steel  springs  were  attached  to  the 
outside  of  the  doors,  and  so  arranged  as  to  open  them  rapidly 
when  the  bolts  were  drawn. 

The  court  charged  in  part  as  follows : 

"  If  these  doors,  in  the  necessary  operation  of  them,  if  their 
construction  was  such  that  they  were  dangerous  to  passers-by, 
the  city  is  responsible  for  the  result  of  such  negligence  as  that. 

^^  Tou  will  see  where  the  distinction  is,  and  it  is  perhaps  a 
pretty  fine  distinction.  If  the  operating  of  these  dooi-s  with 
reasonable  care  would  have  provided  against  danger  and  acci- 
dent to  the  passer-by  the  city  is  not  liable.  If  the  necessary 
and  natural,  or  probable  opemtiou  of  these  doors  was  danger- 
ous, even  although  accompanied  by  the  exercise  of  ordinary 
care  on  the  part  of  employees,  then  the  city  is  liable  for  the 
result. 

"  The  testimony  in  the  case  is  somewhat  contradictory.  On 
the  part  of  the  plaintiff  it  is  shown  that  these  doora  were  fre- 
quently opened  without  any  one  appearing  to  be  near  them ; 
that  they  were  opened,  after  having  started,  with  considerable 
violence  and  force;  that  frequently  passers-by  have  been  seen 
to  hasten  to  avoid  them  as  they  were  being  opened — to  dodge 
aside. 

'*  The  testimony  on  the  part  of  the  defendant  is  to  the  effect 
that  they  were  never  opened  without  some  one  being  in  charge  ; 
some  one  assisting  in  the  opening ;  some  one  being  at  the  doors 
thejnselves ;  that  they  couldn't  be  opened  without  at  least  start- 
ing them  from  the  threshold ;  and  some  of  the  witnesses  say 
tliat  the  springs,  as  the  dooi-s  opened,  became  weaker — of  course 
the  tension  would  be  less — and  that,  therefore,  the  force  was 
less  as  it  opened  wider,  until  it  came  to  a  full  stop  when  in  a 
direction  across  the  walk  itself. 

"  It  may  be  that  these  doors  were  operated  negligently  at 
this  time,  and  if  not  opemted  negligently  that  the  accident 
would  not  have  occurred. 

"  If  the  city  provided  them  so  that  with  ordinary  care — ^now 
would  it  be  ordinary  care  for  an  employee  of  the  fire  depart- 
ment to  always  take  hold  of  the  door  and  open  it,  and  follow  it 
out  until  it  was  open  ?  If  that  would  be  ordinary  care,  and  by 
the  use  of  that  care  accident  would  have  been  avoided,  the  city 
is  not  liable. 
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"Bat  if  they  were  not  so  constmcted  that  an  employee  of 
the  fire  department  could  open  them  in  that  way  with  safety, 
or  conveniently — if  they  were  so  constiiicted  that  by  opening 
the  doors  in  that  manner  an  employee  would  be  in  danger,  for 
instance,  from  the  horses,  when  they  started  out  on  the  occasion 
of  an  alarm  of  fire — then  it  would  be  a  faulty  construction,  not 
the  negligence  entirely  of  the  employee,  although  the  employee 
might  have  been  negligent — it  would  be  then,  in  some  degree, 
at  least,  the  negligence  of  the  city;  it  would  be  concurrent 
negligence ;  and  where  an  accident  results  from  the  concurrent 
negligence  of  two  persons  a  plaintiff  may  bring  suit  against 
either  one  of  them,  or  both  of  them,  to  recover  damages. 

"  If  you  find  that  the  injuiy  in  this  case  resulted  from  the 
negligence  of  the  fii'emen  and  not  from  the  faulty  construction 
of  the  building,  your  verdict  would  be  for  the  defendant, 
you  find,  on  the  other  hand,  that  it  was  the  result  of  the  faulty 
construction  of  the  building — ^if  without  the  negligence  of  the 
city  of  Erie  the  accident  would  not  have  occurred,  your  ver- 
dict should  be  for  the  plaintiff." 

Defendant's  points,  among  others,  were  as  follows : 

"  3,  That  the  evidence  in  the  above  stated  case  does  not 
show  that  the  building  opposite  which  the  plaintiff  was  injured 
was  dangerous  in  itself  or  the  manner  of  its  construction,  and 
that  the  defendant  is  not  liable  for  the  injury  suffered  by  the 
plaintiff,  as  alleged  in  her  declaration.  Answer:  This  point  is 
refused."  [1] 

"  4.  That  under  all  the  evidence  in  this  case  the  verdict  of 
the  jury  must  be  for  the  defendant.  Answer:  This  point  is 
also  refused."  [2] 

Verdict  and  judgment  for  plaintiff  for  $500.  Defendant 
appealed. 

Errors  assigned  were  (1,  2)  above  instructions,  quoting 
them. 

Joseph  P.  O'Brien^  for  appellant,  cited:  Kies  v.  Citv  of 
Erie,  135  Pa.  144. 

E.  A.  Walling,  Wm.  A.  Galbraith  and  J.  W.  Oalbraith,  with 
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him,  for  appellee,  cited :  Kies  v.  City  of  Erie,  135  Pa.  144 ; 
Fitzpatrick  v.  Riley,  163  Pa.  65  ;  Bournonville  v.  Goodall,  10 
Pa.  133 ;  Knight  v.  Philadelphia,  15  W.  N.  C.  307 ;  Fire  Ins. 
Patrol  V.  Boyd,  120  Pa.  624. 

Opinion  by  Mr.  Justice  Felii,  July  18, 1865  : 
The  specifications  of  error  raise  the  single  question  whether 
the  testimony  justified  the  submission  of  the  case  to  the  jury. 
The  same  parties  were  before  the  court  in  1890  in  an  action  to 
recover  for  the  same  injury,  that  action  being  based  upon  the 
alleged  negligence  of  a  fireman  in  the  employ  of  the  city  of 
Erie  in  suddenly  and  violently  opening  outward  over  the  pave- 
ment the  doors  of  a  building  used  by  the  fire  department.  The 
judgment  of  nonsuit  entered  in  the  common  pleas  wasafiQrmed 
by  this  court  for  the  reason  that  the  municipality  was  not 
responsible  for  the  negligent  act  of  a  fireman  and  that  there 
was  no  evidence  that  the  accident  was  the  result  of  the  defec- 
tive construction  of  the  building :  Kies  v.  City  of  Erie,  135  Pa. 
144.  This  action  i*ests  upon  the  allegation  that  the  building 
was  so  constructed  that  its  dooi*s  were  opened  outward  by 
means  of  springs,  and  that  such  a  construction  was  dangerous 
and  negligent. 

The  building  in  question  was  on  the  house  line  of  the  street, 
and  was  provided  with  heavy  wooden  doors,  ten  or  twelve  feet 
high  and  six  feet  wide,  which  swung  outward  and  when  open 
extended  half  way  over  the  pavement.  Large  steel  springs 
were  attached  to  the  outside  of  the  doors  and  so  aiTanged  as  to 
open  them  rapidly  when  the  bolts  were  drawn.  The  pulling 
of  a  rope  unfastened  the  doors,  and  the  powerful  springs  caused 
them  to  swing  with  rapidity  and  force  across  the  pavement. 
That  this  was  a  constant  menace  to  passers-by  seems  to  be  too 
clear  for  discussion.  It  was  claimed  however  by  the  defendant 
that  the  springs  were  only  intended  to  aid  the  fireman  in  open- 
ing the  doors,  and  that  after  they  started  to  move  it  was  the 
duty  of  the  fireman  to  hold  them  and  prevent  a  too  i-apid  and 
violent  motion.  This  claim  gave  rise  to  the  question  whether 
the  injury  to  the  plaintiff  was  caused  by  the  negligence  of  the 
fireman,  and  the  question  was  fully  and  fairly  submitted  to  the 
jury.  As  the  defendant  is  not  answemble  for  the  neglect  of 
an  employee  in  its  fire  department,  the  issue  was  narrowed  to 
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the  inquiiy  whether  the  usual  and  necessary  use  of  the  dooi-s 
without  negligence  was  dangerous  to  pereons  passing  on  the 
pavement.  This  question  was  submitted  to  the  jury.  The 
learned  judge  in  his  charge  said:  "If  the  operation  of  these 
doora  with  reasonable  care  would  have  provided  against  danger 
and  accident  to  the  passers-by  the  city  is  not  liable.  If  the 
necessary  and  natural  and  probable  operation  of  these  dooi-s 
was  dangerous  even  though  accompanied  by  the  use  of  ordinary 
care  on  the  part  of  the  employees  the  city  is  liable  for  the  re- 
sult." This  was  the  real  test  of  liability,  and  the  testimony 
fully  justified  the  submission. 
The  judgment  is  aflBrmed. 


William  Benson's  Estate.     Joe  A.  Davis's  Appeal. 

Rule  of  construction—WiU^Bequest  of  library— Class  of  legatees. 

Testator  directed  as  follows :  ••  My  law  books  to  be  taken  charge  of  by 
H.  H.  Bensou  and  to  be  divided  among  my  nephews  who  may  read  law, 
not  to  be  sold,  never,  leather  to  be  bmiied."  Two  of  testator's  nephews, 
James  and  Davis,  were  admitted  to  the  bar  subsequent  to  the  date  of 
testator's  will,  and  prior  to  his  death.  Paul  was  a  student  of  law  at  the 
time  of  testator's  death,  and  was  subsequently  admitted  to  the  bar.  Isaac 
was  a  student  of  law  at  the  time  of  testator's  death,  and  read  law  for  a 
Vear  or  more,  but  subsequently  engaged  in  another  business,  and  appar- 
ently abandoned  his  intention  to  be  admitted  to  the  bar.  Held,  that  James, 
Davis  and  Paul  were  entitled  to  testator's  library. 

**  To  read  law  "  means  to  take  up  the  study  of  the  law  with  the  purpose 
of  being  admitted  to  the  bar  and  practicing  the  profession. 

The  rule  that  a  will  speaks  from  the  time  of  the  testator's  death  must, 
like  all  i-ules  of  construction,  yield  to  a  manifest  intention  to  the  contrary. 

Argued  May  1,  1895.  Appeal,  No.  457,  Jan.  T.,  1895,  by 
Joe  A.  Davis,  from  decree  of  O.  C.  Erie  Co.,  May  T.,  1891, 
No.  152,  sustaining  exceptions  to  master's  i-eport.  Before 
Green,  Williams,  McCollum,  Mitchell  and  Fell,  JJ. 
Be  versed. 

Exceptions  to  master's  report. 

Testator  executed  bis  last  will  and  testament,  March  7, 1880, 
and  died  June  2, 1891.     The  only  clause  in  his  will  material  to 
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this  case  is  the  following :  "  My  law  books  to  be  takeu  in  charge 
by  H.  H.  Benson ;  but  to  be  divided  among  my  nephews  who 
may  read  law — not  to  be  sold — never — rather  to  be  burned." 

Four  nephews  claimed  an  interest  in  the  library.  The  exec- 
utors under  the  will  of  the  testator  being  in  doubt  as  to  whether 
the  duty  of  making  a  division  of  said  law  books  devolved  on 
H.  H.  Benson,  individually,  or  upon  the  executors  of  the  will; 
also  as  to  who  were  the  legal  beneficiaiies  under  said  provision 
in  the  will,  petitioned  the  court  to  decree  as  to  the  proper  per- 
son to  make  a  division,  and  also  the  persons  entitled  to  partici- 
pate in  the  division  of  said  books. 

The  court  appointed  E.  S.  Whittelsey,  master,  who  found  the 
following  facts : 

Two  of  the  nephews,  James  B.  Benson  of  Pa.,  and  J.  A. 
Davis  of  111.,  were  admitted  to  the  bar  subsequent  to  the  date 
of  testator's  will  but-  prior  to  his  death,  and  they  were  practic- 
ing lawyers  at  the  time  of  his  death.  The  other  two,  Isaac 
Lloyd  Benson  and  Paul  A.  Benson,  had  both  been  duly  regis- 
tered as  students  at  law  by  the  testator  himself,  but  had  not 
been  admitted  to  the  bar  at  the  time  of  his  death.  Paul  A. 
Benson  completed  his  studies,  was  admitted  to  the  bar,  and 
engaged  in  the  pi-actice  of  the  law.  Isaac  Lloyd  Benson  was 
registered  as  a  student  on  July  7,  1875,  but  never  completed 
his  studies,  and  has  never  been  admitted  to  the  bar.  He  has 
been  engaged  in  other  business,  but  testified  that  he  had  never 
abandoned  his  intention  of  completing  his  studies  and  becoming 
a  member  of  the  bar.  Two  witnesses  testified  that  he  had  from 
time  to  time  stated  this  intention  to  them. 

The  master  recommended  a  decree  that  the  law  books  of  tes- 
tator be  divided  by  H.  H.  Benson  equally  between  James  B. 
Benson,  J.  A.  Davis  and  Paul  A.  Benson. 

On  exceptions  the  court,  in  an  opinion  by  Gunnison,  P.  J., 
awarded  the  whole  of  testator's  library  to  Paul  A.  Benson. 
J.  A.  Davis  appealed. 

Error  Mtigned  was  sustaining  exceptions  to  the  master's 
report. 

8.  M.  Brainerdy  Q-eo.  H.  Higffins  with  him,  for  appellant. — 
The  intention  of  testator  must  govern  :  Thompson's  App.,  100 
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Pa.  478 ;  and  the  meaning  of  the  words  at  the  time  they  were 
used :  Board  of  Missions  v.  Society  for  Advancement  of  Chris* 
tianity,  9  Phila.  279.  The  will  does  not  speak  from  testator's 
death  where  a  fair  constrnction  of  the  language  indicates  a 
contmry  intention :  Clark's  Est.,  82  Pa.  528 ;  1  Redfield  on 
Wills,  379. 

Clark  Olds^  for  appellee,  cited:  Act  of  June  4, 1879,  P.  L. 
88;  Bower's  Est,  88  L.  Int.  229;  Campbell  v.  Reeder,  18  N. 
Y.  412 ;  1  Redfield  on  Wills,  385 ;  Hawkins  on  Wills,  2  ;  Bris- 
ben's  App.,  70  Pa.  410. 

Opinion  by  Mr.  Justice  Fell,  July  18, 1895 : 
The  only  difficulty  in  this  case  is  to  determine  what  the  tes- 
tator meant  by  the  expression  "  my  nephews  who  may  read 
law."  The  learned  master  and  the  court  below  were  clearly 
nght  in  holding  that  Isaac  L.  Benson  was  not  entitled  to  a 
distributive  share  of  the  testator's  law  library.  "  To  read 
law,"  while  not  strictly  a  technical  legal  term  to  which  a  cer- 
tain meaning  must  attach  to  the  exclusion  of  all  others,  is  yet 
an  expression  which  should  find  its  interpretation  in  the  com- 
mon understanding  of  lawyers.  Among  lawyera  "  to  read  law  " 
means  to  take  up  the  study  of  the  law  with  the  purpose  of  being 
admitted  to  the  bar  and  practicing  the  profession.  Nor  is  its 
meaning  confined  to  the  preparatory  course ;  it  may  properly 
be  said  to  include  that  reading  of  cases  and  text-books  of  which 
every  lawyer  does  more  or  less  after  his  admission.  It  certainly 
does  not  mean  to  read  law  books  casually,  for  amusement  or 
general  instruction,  nor  in  the  desultory  manner  in  which  Isaac 
L.  Benson  appeara  by  the  testimony  to  have  read.  The  learned 
master  was  right  in  holding  that  one  who,  although  he  has 
registered  as  a  student  and  read  for  a  year  or  more,  has  long 
since  abandoned  all  intention  of  being  admitted  to  practice, 
cannot  properly  be  said  either  to  be  reading  law  or  to  have  read 
law. 

Concerning  Paul  A.  Benson,  who  was  a  student  at  law  at 
the  time  of  the  testator's  death,  there  appears  to  be  no  dispute, 
as  he  has  fulfilled  all  the  conditions  of  the  will ;  but  as  to  the 
right  of  the  other  nephews,  J.  B.  Benson  and  J.  A.  Davis, 
who  had  read  law  and  been  admitted  to  practice  before  the  tes- 
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tator*s  death,  to  participate  in  the  distribution,  we  are  of  opin- 
ion that  the  learned  judge  erred  in  setting  aside  the  repoi-t  of 
the  master.  The  testator  undoubtedly  meant  to  create  a  class 
of  such  of  his  nephews  as  should  read  law,  and  by  '*  read  law  " 
he  meant  "  become  lawyers.'*  The  time  at  which  they  should 
do  so  does  does  not  seem  to  have  been  an}'  part  of  his  plan. 
The  rule  that  a  will  speaks  from  the  time  of  the  testator's  death 
must,  like  all  rules  of  construction,  yield  to  a  manifest  inten- 
tion to  the  contrary.  Indeed,  if  that  rule  were  allowed  in  this 
case,  the  only  one  whose  position  would  be  shaken  by  its  appli- 
cation would  be  the  appellee,  in  whose  behalf  it  is  so  strenu- 
ously urged ;  for  at  the  time  of  the  testator's  death,  when  the 
class  must  be  ascertained,  he  was  tlie  only  one  of  the  three 
nephews  who  had  not  completed  his  studies,  been  admitted  to 
the  bar,  and  "  read  law  "  within  the  meaning  of  those  words  as 
we  have  construed  them.  But  we  take  it  that  the  application 
of  that  rule  is  unnecessary,  for  in  the  face  of  such  words  as 
'*  not  to  be  sold,  no — rather  to  be  burned,"  which  clearlj'^  indi- 
cate the  testator's  desire  that  his  library  should  remain  in  the 
possession  of  his  relatives  for  their  own  pei-sonal  use,  it  would 
be  unreasonable  to  adopt  a  construction  which  would  limit  the 
class  of  beneficiaries  either  to  such  of  his  nephews  as  should 
have  completed  their  studies  at  the  time  of  his  death  or  to  such 
as  should  still  be  reading  their  preparatory  course  at  that  time. 

In  view  of  this  construction  the  testator's  nephews  J.  B. 
Benson  and  J.  A.  Davis  are  properly  within  the  class  which 
the  testator  contemplated  at  the  time  of  making  the  will,  and 
are  therefore  entitled  to  their  equal  distributive  shares  in  the 
testator's  law  libraiy  with  the  other  nephew,  P.  A.  Benson. 

The  decree  of  the  orphans'  court  is  reversed  and  set  aside  at 
the  cost  of  the  appellee,  and  the  record  is  remitted  in  ordei 
that  a  decree  may  be  entered  in  accordance  with  this  opinion. 
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Mervin  Winans  v.  Oscar  Randolph,  Appellant. 

Negligence — Ounners — Evidence — QuesUon  far  jury. 

Plaintiff  and  defendant  while  gunning  with  three  or  four  other  persons 
lost  their  way  in  a  swamp.  Plaintiff  undeitook  to  guide  the  party  out  to 
a  public  road.  In  doing  so  he  walked  ten  or  twelve  feet  ahead  of  the 
defendant.  While  walking  in  this  manner  defendant's  gun  was  discharged 
by  a  twig  or  bush  catching  and  raising  the  hammer,  causing  very  serious 
injuries  to  the  plaintiff.  Defendant  testified  that  he  was  cariying  his  gun 
with  muzzle  pointing  to  the  ground,  and  that  he  had  his  hand  in  front  of 
the  lock.  There  was  testimony,  however,  that  he  had  stated  on  other 
occasions  that  he  carried  the  gun  pointing  upwards,  and  in  front  of  him, 
and  that  he  was  carrying  it  in  a  careless  manner.  There  was  no  other 
evidence  as  to  the  manner  in  which  the  gun  was  earned.  Held^  (1)  that 
there  was  sufficient  evidence  of  negligence  on  the  part  of  defendant  to 
justify  the  submission  of  the  case  to  the  jury,  and  (2)  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  plaintiff. 

Argued  May  1,  1895.  Appeal  No.  221,  July  T.,  1894,  by 
defendant,  from  judgment  of  C.  P.  Cmwford  Co.,  May  T.,  1893, 
No.  85,  on  verdict  for  plaintiff.  Before  Green,  Williams, 
McCoLLUM,  Mitchell,  and  Fell,  J  J.    AfiBrmed. 

Trespass  for  pei-sonal  injuries. 

At  the  trial  it  appeared  that  on  Thanksgiving  Day  of  1892, 
plaintiff  and  defendant,  with  three  or  four  other  persons,  went 
gunning  for  rabbits.  The  party  became  lost  in  a  swamp,  and 
plaintiff  undertook  to  lead  them  out  to  a  public  road.  In 
doing  so  he  walked  ten  or  twelve  feet  ahead  of  the  defendant. 
While  they  were  walking  in  this  manner  defendant's  gun  was 
discharged  by  a  twig  or  bush  catching  and  raising  the  hammer. 
Defendant  testified  that  he  held  his  gun  pointing  towards  the 
ground  with  his  hand  in  front  of  the  lock.  There  was  testi- 
mony, however,  that  he  had  said  on  other  occasions  that  he 
carried  the  gun  pointed  upwards,  and  in  front  of  him,  and  that 
he  was  carrying  it  in  a  careless  manner. 

Defendant's  points  were,  among  othera,  as  follows  : 

^^3.  It  is  as  much  the  duty  of  the  plaintiff  in  this  .case  to 
exercise  reasonable  care  in  guarding  against  the  accident  as  it 
was  of  the  defendant  to  see  that  there  was  no  neglect  on  his 
part.     Answer :  This  point  is  refused.    It  involves  a  proposi- 
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tion  that  there  is  in  some  way  negligence  on  the  part  of  the 
plaintiff  known  in  the  law  as  contributory  negligence.  I  see 
no  evidence  in  the  case  to  wan-ant  the  submission  of  that  ques- 
tion to  the  jury.  The  plaintiff  could  not  be  charged  with  con- 
tributory negligence  in  the  case  so  far  as  the  evidence  discloses 
the  facts,  unless  it  be  the  going  by  him  to  the  woods  with  some 
other  pei*8on  who  had  a  gun.  Taking  into  considemtion  the 
general  habits  of  the  people  in  this  community  the  court  would 
not  be  warranted  in  charging  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  either  case.  The  general  habit  of 
people  in  hunting  and  carrying  guns  would  preclude  the  court 
from  determining  as  a  matter  of  law  or  submitting  under  the 
evidence  as  a  question  of  fact  relating  to  contributory  negli- 
gence that  the  plaintiff  was  guilty  of  contributory  negligence 
in  going  out  with  some  of  his  neighbors  and  friends  hunting, 
or  going  through  the  woods  in  advance  of  some  person  who 
has  a  gun."  [1] 

"  4.  There  is  not  sufficient  evidence  of  culpable  negligence 
on  the  part  of  the  defendant  in  this  case  to  justify  a  verdict 
against  him.  Answer:  This  point  is  answered  in  the  negative. 
We  submit  to  you  as  a  question  of  fact  for  your  determination 
the  inquiry  whether  under  the  evidence  in  this  case  the  defend- 
ant was  guilty  of  negligence  or  not."  [2] 

Verdict  and  judgment  for  plaintiff  for  fl,492.  Defendant 
appealed. 

Errors  assigned  were,  (1,  2)  above  instructions,  quoting 
them. 

Pearson  Churchy  A.  B.  Richmond  ^  Son  with  him,  for  ap- 
pellant.— The  question  of  contributory  negligence  should  have 
been  left  to  the  jur)' :  Whart.  on  Neg.  sec.  400 ;  Crafts  v.  Bos- 
ton, 109  Mass.  619  ;  Hanningan  v.  Navigation  Co.,  23  W.  N. 
C.  676 ;  Dodge  v.  Wanamaker,  88  L.  I.  468 ;  Mallory  v.  Grif- 
fey, 85  Pa.  276;  King  v.  Thompson,  87  Pa.  866;  Penna.  R. 
R.  V.  White,  88  Pa.  827 ;  Germantown  Pass.  Ry.  v.  Walling, 
97  Pa.  66 ;  Philadelphia  City  Pass.  Ry.  v.  Hendrice,  92  Pa. 
481 ;  McCleary  v.  Frantz,  160  Pa.  686. 

Oeorge  F,  Davenport^  for  appellee,  cited:  McCleary  v.  Frantz, 
160  Pa.  636. 
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Opinion  by  Mr.  Justice  Fell,  July  18, 1895 ; 

The  plaintiff  and  the  defendant  with  three  or  four  other  per- 
sons while  gunning  lost  their  way  in  a  swamp.  The  plaintiff 
attempted  to  guide  the  paity  out  to  a  public  road,  and  in  so 
doing  walked  ahead  followed  by  the  others,  the  defendant  being 
nearest  to  him.  While  passing  through  a  thicket  the  defend- 
ant's gun  was  accidentally  discharged,  causing  very  serious 
injuries  to  the  plaintiff.  At  the  time  of  the  accident  the  defend- 
ant was  ten  or  twelve  feet  behind  the  plaintiff,  and  his  gun  was 
discharged  by  a  twig  or  bush  catching  and  raising  the  hammer. 
The  defendant  was  the  only  witness  to  the  manner  in  which  the 
gun  was  carried,  and  he  testified  that  he  held  it  under  his  right 
arm  with  his  hand  in  front  of  the  lock  and  the  muzzle  pointing 
to  the  ground  at  his  left,  and  that  the  muzzle  was  raised  and 
drawn  to  the  right  by  the  limb  or  bush  which  caught  the  hammer. 
There  was  testimony  to  the  effect  that  he  had  said  on  other 
occasions  that  he  carried  the  gun  pointing  upwards  and  in  front 
of  him,  and  that  he  was  carrying  it  in  a  careless  manner. 

The  assignments  of  error  are  to  the  answers  to  the  third  and 
fourth  points,  and  raise  the  questions — fii-st,  whether  there  was 
sufficient  evidence  of  negligence  on  the  part  of  the  defendant 
to  justify  the  submission  of  the  case  to  the  jury;  secondly, 
whether  there  was  any  evidence  of  contributory  negligence  on 
the  part  of  the  plaintiff.  Where  the  standard  of  duty  is  not 
fixed,  but  varies  with  the  circumstances  as  developed  by  the  tes- 
timony, the  question  of  negligence  is  for  the  jury.  No  fixed 
standard  could  be  applied  to  the  facts  of  this  case.  It  was  for 
the  jury  under  proper  instructions  to  determine  whether  the 
defendant  had  exercised  due  care.  The  charge  upon  this  sub- 
ject was  clear  and  adequate,  and  did  full  justice  to  the  defend- 
ant. In  submitting  the  case  to  the  jury  the  learned  judge  said: 
"  If  the  injury  which  resulted,  and  as  to  which  there  is  no  con- 
troversy, is  one  which  ordinary  care  and  foresight  might  not 
have  reasonably  anticipated  the  defendant  is  not  liable  in  this 
action ;  if  on  the  other  hand  from  the  nature  of  the  instrument, 
the  position  of  the  parties,  the  situation  8«  to  the  position  of 
timber,  bushes  or  undergrowth,  the  position  of  the  gun  in  its 
relation  to  the  pei*son  injured,  the  defendant  ought  to  have 
foreseen  that  there  might  be  such  an  accident  as  this,  if  it  was 
a  suggestion  of  ordinary  prudence  and  foresight  that  the  plain- 
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tiff  might  be  injured  by  the  discharge  of  the  defendant's  gun, 
he  would  be  responsible  in  damages  for  the  negligence." 

The  evidence  disclosed  no  negligence  whatever  upon  the  part 
of  the  plaintiff.  He  was  walking  in  advance  of  the  others  in 
order  to  lead  them  out  of  the  swamp.  He  assumed  this  position 
to  carry  out  their  common  purpose.  It  was  the  clear  duty  of 
each  pci'son  following  to  exei'cise  care  to  avoid  the  accidental 
discbarge  of  his  gun,  and  so  to  carry  it  that  in  the  event  of  such 
an  accident  no  one  of  the  party  would  be  injured.  The  duty 
of  each  was  to  watch  his  own  gun,  not  the  guns  of  those  behind 
him.  The  third  point,  if  at  all  relevant,  implied  some  neglect 
upon  the  part  of  the  plaintiff,  and  there  was  no  error  in  the 
answer  given. 

Tiie  judgment  is  affirmed. 


P.  A.  Ahl  &  Bro.'s  Assigned  Estate.     Appeal  of  T.  W. 
Ahl,  Eiecutor  of  C.  W.  Ahl,  deceased. 

Equity — Accounts — Res  adjtidic<Ua. 

The  property  of  a  i*ailroad  company  was  transferred  by  the  owners  to  a 
trustee  under  an  agreement  that  he  was  to  sell  the  property  and  out  of  the 
proceeds  to  pay  ceitain  indebtedness  of  the  company  and  then  account  for 
the  balance.  The  trustee  sold  the  property  of  the  company  and  agreed 
with  the  purchasers  to  pay  all  claims  against  it  except  those  secured  by 
its  bonds.  P.  A.  Ahl,  who  had  owned  the  bonds  and  a  majoiity  of  the 
stock  of  the  railroad  company  whose  property  had  been  so  transferrad, 
was  a  member  of  the  firm  of  P.  A.  Ahl  &  Bro.,  and  this  firm  made  an  assign- 
ment for  the  benefit  of  ci*editors.  The  assignees  subsequently  filed  a  bill 
against  the  trustee  for  an  accounting,  and  a  decree  was  entered  against 
him  for  the  balance  in  his  hands,  which  he  paid.  A  claim  for  land  dam- 
ages which  had  been  in  existence  for  several  years  pnor  to  the  filing  of 
the  bill,  had  been  known  by  all  parties,  and  was  ripe  for  adjustment  at 
the  time  the  account  was  stated  by  the  master  but  was  not  included  there 
in,  was  subsequently  paid  by  the  pui-chasers  of  the  railroad  property  who 
recovered  the  amount  from  the  trustee  under  his  agreement.  Held^  that 
the  trustee  could  not  recover  f  ix>m  the  assigned  estate  the  claim  which  he 
had  been  compelled  to  pay,  as  it  was  a  part  of  the  subject-matter  of  the 
accounting,  and  the  decree  in  the  equity  proceeding  was  conclusive. 

Argued  Maiy  2,  1895.    Appeal,  No.  18,  July  T.,  1895,  by 
T.  W.  Ahl,  executor  of  C.  H.   Ahl,  deceased,  from  order  of 
Vol.  clxix — 39 
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C.  P.  Cumberland  Co.,  Sept  T.,  1893,  No.  161,  overruling  ex- 
ceptions  to  auditor's  report.  Before  Gbebn,  Williams,  Mc- 
CoLLUM,  Mitchell  and  Fell,  J  J.  Justice  Williams  pre- 
Bidiug.     Affirmed. 

Exceptions  to  auditor's  report. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  atsigned  was  overruling  exceptions  to  auditor's  report. 

John  Hay9^  for  appellant. — When  a  contract  for  the  purchase 
of  land  is  made  by  one  in  his  own  name  but  in  fact  as  the  agent 
of  an  undisclosed  principal,  and  the  latter  has  entered  into  pos- 
session in  pui'suance  thereof  and  made  valuable  improvements, 
the  vendor  may  sustain  assumpsit  against  the  principal  for  the 
recovery  of  the  purchase  money:  Hall  v.  White,  123  Pa.  95. 
The  covenant  being  against  liabilities  other  than  the  mortgage 
bonds,  the  covenant  \w)\a  broken  the  instant  it  was  delivered, 
because  of  the  then  existing  liability  to  John  B.  Urich,  and  this 
regardless  of  notice,  and  a  right  of  action  then  accrued :  Cath- 
cart  V.  Bowman,  5  Pa.  317 ;  Memmert  v.  McKeen,  112  Pa.  315. 
A  surety  who  pays  his  principal's  debt  is  entitled  to  be  subro- 
gated to  all  the  rights  and  remedies  of  the  creditor  against  his 
cosurety,  in  the  same  manner  as  against  the  principal:  Hess's 
Est.,  69  Pa.  272;  Brown  v.  Black,  96  Pa.  482;  Boltz's  Est., 
133  Pa.  77.  A  defendant  in  a  suit  is  not  entitled  to  set  oflf 
against  the  plaintiff  damages  for  a  breach  of  contract  between 
them,  unless  said  breach  was  complete  at  the  time  of  suit 
brought:  Zuck  v.  McClure  &  Co.,  98  Pa.  641 ;  Jordan  v.  Shar- 
lock,  84  Pa.  306 ;  Skiles  v.  Houston,  110  Pa.  254.  The  rights 
of  creditors  of  an  insolvent  corporation  bec«»me  fixed  by  a  de- 
cree of  the  court  ordering  the  dissolution  thereof.  No  rights 
can  be  subsequently  acquired  by  a  creditor  which  will  entitle 
him  to  a  larger  participation  in  the  assets  of  such  insolvent  cor- 
poration. 

TF.  Trickett^  J,  M.  Weakley^  with  him,  for  appellee. — A  judg- 
ment is  conclusive  not  only  upon  the  terms  actually  recovered 
for,  but  upon  those  for  which  the  plaintiff  might  have  recovered : 
Corbett  v.  Evans,  26  Pa.  310 ;  Logan  v.  Caflfrey,  80  Pa.  196 
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Alcott  V.  Hughus,  105  Pa,  360 ;  Myers  v.  Kingston  Coal  Co., 
126  Pa.  582 ;  21  Am.  &  Eng.  Ency.  of  Law,  216,  220.  That 
debts  originating  subsequently  to  an  assignment  cannot  partic- 
ipate in  the  assigned  estate  scarcely  needs  authority:  App.  of 
Jordan  and  Porter,  107  Pa.  76;  Weinman  &  Co.'s  Est.,  164 
Pa.  406.  A  judgment  recovered  against  a  surviving  partner  is 
not  evidence  against  the  representatives  of  the  deceased  part- 
ner: Moore's  App.,  84  Pa.  411 ;  cf.  Kramph's  Ex.  v.  Hatz's  Ex., 
62  Pa.  626. 

Opinion  by  Mb.  Justice  Fell,  July  18, 1896: 
In  1877  P.  A.  Ahl  transferred  all  the  bonds  and  a  majority 
of  the  stock  of  the  Harrisburg  and  Potomac  Railroad  Co.  to 
C.  W.  Ahl  under  an  agreement  that  they  should  be  sold  by  C. 
W.  Ahl,  and  after  the  payment  of  certain  debts  of  P.  A.  Ahl 
and  of  the  firm  of  which  he  was  a  member,  due  C.  W.  Ahl,  and 
the  debts  of  the  railroad  company,  the  balance  was  to  be  paid 
to  P.  A.  Ahl  and  brother.  In  1879  bonds  to  the  amount  of 
8217,000  were  sold  by  C.  W.  Ahl  to  the  Philadelphia  and  Read- 
ing Railroad  Co.,  with  a  covenant  that  he  should  pay  all  the 
indebtedness  of  the  Harrisbuig  and  Potomac  Railroad  Co., 
'  except  that  secured  by  its  bonds.  A  claim  for  .damages  for 
land  taken  in  the  construction  of  the  road,  then  unsettled,  was 
reduced  to  judgment  in  1886  and  paid  by  the  Philadelphia  and 
Reading  Railroad  Co.,  which  company  in  1894  presented  a 
claim  for  reimbursement  against  the  estate  of  C.  W.  Ahl,  and 
was  awarded  a  dividend  in  the  distribution.  In  1886  P.  A.  Ahl 
and  D.  V.  Ahl  individually  and  trading  as  P.  A.  Ahl  and 
Brother  made  assignments  of  their  property  for  the  benefit  of 
creditors.  The  claim  in  dispute  was  made  by  the  executor  of 
C.  W.  Ahl  for  repayment  of  the  amount  wliich  his  estate  was 
required  to  pay  the  Philadelphia  and  Reading  Railroad  Co. 
The  fund  for  distribution  appears  to  have  been  derived  en- 
tirely from  the  sale  of  the  individual  property  of  D.  V.  Ahl. 

In  1886  a  bill  for  discovery  and  an  account  was  filed  by  the 
assignee  against  C.  W.  Ahl,  and  the  proceeding  ended  in  a  final 
decree  against  his  estate  for  over  ten  thousand  dollars.  The 
account  stated  included  the  proceeds  of  the  sale  of  the  bonds 
of  the  Harrisburg  and  Potomac  Railroad  Co.,  and  credit  was 
allowed  for  all  debts  of  the  company  paid.     The  claim  for 
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land  damages  which  has  given  rise  to  this  controversy  was  in 
existence  ten  yeai-s  before  the  bill  for  an  account  was  filed,  and 
was  reduced  to  judgment  soon  after,  and  before  any  testimony 
had  been  taken  in  the  case.  It  was  known  to  the  parties  and 
was  ripe  for  adjustment  at  the  time  the  account  was  stated  by 
the  master.  The  duty  of  C.  W.  Ahl  as  agent  or  trustee  was  to 
pay  all  claims  against  the  i*ailroad  company,  and  his  obligation 
to  account  was  for  the  balance  i-emainiug  in  his  hands.  This 
claim  was  liquidated,  and  there  was  no  reason  for  withholding 
it  It  was  not  an  independent  demand  which  might  be  set  off 
or  defalked.  It  was  a  part  of  the  subject-matter  of  the  account- 
ing, and  the  decree  in  the  equity  proceeding  is  as  conclusive 
in  respect  of  this  demand  as  it  is  in  respect  of  any  item  of  the 
plaintiff's  claim,  whether  adjudicated  or  omitted  by  mistake. 

The  record  moreover  discloses  no  reason  for  allowing  the 
claim  to  participate  in  the  distribution  now  to  be  made.  D.  V. 
Ahl  was  not  a  party  to  the  agreement  for  the  sale  of  the  bonds, 
and  assumed  no  liability  in  relation  to  it ;  and  if  any  arose  by 
the  receipt  of  the  money  by  the  firm  of  which  he  was  a  mem- 
ber it  was  after  the  assignment,  and  cannot  come  in  upon  the 
fund  in  the  hands  of  the  assignees. 

The  judgment  is  affirmed  at  the  cost  of  the  appellant. 


A.  V.  D.  Watterson,  Administrator  of  H.  T.   Knake, 
Deceased,  v.  Henry  Fuellhart. 

Beplevin — Claim  property  bond— Sufficiency  of  bond. 

Although  a  claim  property  bond  fails  to  provide  that  the  principal  **  shall 
abide  the  judgment  of  the  couit  in  all  things  relating  to  the  premises/* 
the  bond  is  good  if  it  stipulates  that  the  principal  shall  be  and  appear  at 
the  next  term  of  court,  then  and  there  to  make  good  his  claim  to  the  prop- 
erty.  Such  a  bond  is  an  undertaking  by  the  sureties  that  the  principal 
shall  be  successful  in  his  defense  to  the  suit,  and  if  not,  the  sureties  will  on 
his  default  pay  the  judgment  against  him. 

In  an  action  upon  such  a  bond,  a  witness  is  competent  to  testify  as  to  the 
solvency  of  the  surety  at  the  time  the  bond  was  given,  if  he  had  a  thorough 
knowledge  of  his  affaira,  although  not  able  to  give  a  list  of  his  debts,  or 
a  list  and  valuation  of  his  properties. 

Testimony  to  prove  that  the  surety  was  reputed  solvent  at  the  time  the 
bond  was  given  is  admissible,  not  to  prove  solvency,  but  to  negative  anj 
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assertion  of  negligence  on  the  part  of  the  sheriff,  in  accepting  sureties 
reputed  insolvent. 

The  several  undertakings  stipulated  by  a  replevin  bond  constitute  dis- 
tinct and  independent  conditions,  and  a  breach  of  any  will  constitute  a 
forfeiture. 

In  taking  a  claim  property  bond,  it  is  not  enough  that  the  sheriff  should 
accept  a  surety  or  sureties  deemed  by  him  fairly  sufficient  at  the  time.  It 
is  his  duty  to  regard  the  fact  that  the  final  determination  of  the  replevin 
suit  may  be  delayed  for  months  or  possibly  years,  during  which  delay,  by 
the  accidents  of  business  or  fortune,  the  obligors  thus  deemed  by  him  fairly 
sufficient  when  accepted,  may  become  utterly  worthless.  He  must  liave 
belief,  in  good  faith  and  upon  reasonable  ground,  that  the  surety  was  not 
only  able  at  the  time  to  pay  the  amount  of  tlie  bond,  but  had  such  a  credit 
as  to  be  likely  to  remain  good  to  the  deteimination  of  the  proceedings ;  but 
the  sheriff  will  not  be  held  to  insure  the  plaintiff  against  loss  f  i*om  a  con- 
tingency which  by  care  he  could  not  foresee.  The  rule  of  law  governing 
the  liability  of  a  sheriff  in  accepting  sureties  on  a  replevin  bond  is  not 
necessarily  applicable  in  all  its  rigor  to  a  claim  propeity  bond. 

Argued  May  6,  1895.  Appeal,  No.  14,  Jan.  T.,  1895,  by 
plaintiff,  from  judgment  of  C.  P.  Warren  Co.,  Sept.  T.,  1895, 
No.  18,  on  verdict  for  defendant.  Before  Sterbett,  C.  J., 
Williams,  McCollum,  Dean  and  Fell,  J  J.    AflSrmed. 

Assumpsit  on  a  claim  property  bond.     Before  Noyes,  P.  J. 

The  material  portion  of  the  bond  in  suit  was  as  follows : 

♦*  Whereas,  a  writ  of  replevin,  wherein  A.  V.  D.  Watterson, 
admr.  est.  of  H.  T.  Knake  dec'd  is  plaintiff  and  W.  H.  Thomp- 
son is  defendant,  hath  issued  out  of  the  court  of  common  pleas, 
in  and  for  the  county  of  Warren,  and  is  made  returnable  on 
the  firet  Monday  of  September  next  for  1  piano,  of  the  price  of 
six  hundred  doUai-s,  which  the  said  W.  H.  Thompson  doth  un- 
justly detain,  as  it  is  said — and  whereas,  the  said  W.  H.  Thomp- 
son doth  plead  property  in  the  said  piano  by  reason  whereof 
the  same  cannot  be  given  up  under  the  said  writ. 

"Now  the  condition  of  the  above  obligation  is  such,  that  if  the 
said  W.  H.  Thompson  shall  be  and  appear  at  the  county  court 
of  common  pleas,  to  be  held  at  Warren,  in  and  for  the  said 
county,  upon  the  fii-st  Monday  of  September  next,  then  and 
there  to  defend  and  make  good  his  claim  to  the  said  piano, 
and  shall  make  return  of  the  same,  if  return  thereof  shall  be 
adjudged  by  law,  and  shall  also  save,  keep  harmless  and  indem- 
nify the  said  sheriff  in  the  premises,  then  this  obligation  to  be 
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void  and  of  no  effect ;  or  else  to  be  and  remain  in  full  force 
and  virtue." 

The  principal  facts  will  be  found  in  the  opinion  of  the  Su- 
preme Court. 

Plaintiff  claimed  that  the  bond  was  insufficient  in  form  and 
that  the  sureties  accepted  by  the  sheriff  were  notoriously  insol- 
vent at  the  time  the  bond  was  taken ;  or  at  least  their  financial 
condition  was  such  as  to  warn  the  sheriff  that  they  were  not 
likely  to  remain  solvent  until  the  replevin  suit  should  be  deter- 
mined. 

When  A.  J.  Hazeltine,  a  witness  for  defendant,  was  upon  the 
stand,  he  was  asked  this  question : 

**  Q.  Had  you  knowledge  of  his  (J.  R.  Timmons')  solvency  on 
the  6th  day  of  June,  *91,  from  what  tmnsactions  you  had  with 
him  and  from  report?" 

Question  objected  to  by  plaintiff's  counsel, — that  the  question 
of  solvency  cannot  be  proved  by  report. 

Objection  overruled.  Exception  by  plaintiff's  counsel  and 
bill  sealed. 

Purauant  to  which  ruling  the  witness  answered,  ^^I  consid- 
ered him  solvent."  [1] 

When  Bryant  H.  Blood,  a  witness  for  defendant,  was  upon 
the  stand,  defendant's  counsel  proposed  to  ask  him  whether  A. 
R.  Blood,  on  the  6th  of  June,  1891,  was  solvent  or  insolvent. 
It  was  objected  to,  that  the  witness  could  only  testify  to  what 
Blood  had  and  what  he  owed,  from  which  the  inference  of  sol- 
vency or  insolvency  could  be  deduced.  The  objection  was 
overruled,  and  bill  sealed  for  plaintiff. 

Pursuant  to  which  ruling  the  witness  replied  that  A.  R. 
Blood  was  solvent.  [2] 

When  D.  L.  Gereuld,  a  witness  for  defendant,  was  upon  the 
stand,  ho  was  asked  the  question : 

"  Q.  What  was  Blood's  condition  as  to  being  solvent  or  insol- 
vent, upon  the  6th  of  June,  '91  ?  " 

Objected  to  for  the  same  reasons  given  to  the  testimony  of 
Bryant  H.  Blood. 

The  court  admitted  his  testimony  as  follows : 

"I  should  consider  him  solvent."  [8] 

When  William  Muir,  a  witness  for  defendant,  was  upon  the 
stand,  he  was  asked  this  question : 
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"Q.  Did  you  know  Blood's  reputation  at  that  time  for  sol- 
vency, among  business  men  in  tins  neighborhood?" 

Objected  to  as  above. 

Objection  overruled.'    Exception  by  plaintiff  and  bill  sealed, 

Purauant  to  this  ruling  witness  testified  that  he  did  know 
the  general  reputation  of  A.  R.  Blood  for  solvency  at  the  time 
indicated  by  the  question  and  that  it  was  good.  [4] 

Plaintiff's  points,  among  others,  were  as  follows : 

"9.  By  making  return  that  he  (said  Fuellhart)  had  taken 
*  a  claim  property  bond,'  the  plaintiff  could  no  longer  look  to 
the  piano,  which  by  the  said  Fuellhart's  act  became  thenceforth 
the  property  of  the  defendant  in  said  replevin  suit,  and  there- 
fore the  only  remedy  for  plaintiff,  in  event  of  recovery  in  the 
replevin  suit,  was  either  by  action  upon  the  bond  in  the  name 
of  the  sheriff  for  use  of  the  plaintiff  (had  said  bond  been  in 
proper  form  and  suflScient),  or  by  action  against  the  sheriff  for 
tiiking  an  imperfect  or  insufficient  bond."  Answer  (after  read- 
ing and  answering  the  plaintiff's  11th  point):  "I  answer  the 
other  points  presented  by  the  plaintiff  in  the  negative,  except 
so  far  as  they  have  been  adopted  and  affirmed  in  the  geneml 
charge."  [6] 

"  6.  The  condition  in  said  alleged  defendant's  property  bond 
that  said  Thompson  'shall  make  return  of  the  same '  (the  piano) 
*if  return  thereof  shall  be  adjudged,'  is  mere  surplusage,  as 
under  the  law  and  practice  in  such  case,  no  such  return  of  the 
property  could  be  adjudged."  Answer  (after  reading  and  an- 
swering plaintiff's  11th  point):  "I  answer  the  other  points 
presented  by  the  plaintiff  in  the  negative,  except  so  far  as  they 
have  been  adopted  and  atlirmed  in  the  general  charge.  [7] 

The  court  charged  in  part  as  follows  : 

"  [Sevei-al  legal  questions  are  raised  in  this  case,  some  of 
wliich  have  been  a  little  troublesome  for  the  court.  The  first 
one  of  these  is,  whether  or  not  the  bond  taken  by  the  sheriff  is 
in  such  form  as  to  satisfy  the  requirement  of  the  law.  It  is 
claimed  by  the  plaintiff  that  it  is  not,  and  that  the  sheriff  is 
liable  by  reason  of  taking  the  bond  which  is  not  in  such  form 
as  to  enable  the  defendant  to  get  any  benefit  out  of  it.  The 
only  condition  in  the  bond  which  is  necessary  to  refer  to  is  the 
condition,  *That  if  the  said  W.  H.  Thompson  shall  be  and 
appear  at  the  county  court  of  common  pleas  to  be  held  at  War- 
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ren,  in  and  for  the  said  county,  upon  the  fii-st  Monday  of  Sep- 
tember next,  then  and  there  to  defend  and  make  good  his  claim 
to  the  said  piano/  and  so  on,  then  the  bond  *  to  be  void ;  or 
else  to  be  in  full  force  and  virtue.'  It  m  claimed  by  the  plain- 
tiff that  this  means  merely  that  Thompson  shall  be  and  appear 
at  the  Septeml)er  court  for  the  purpose  of  making  good  his 
claim  ;  and  as  he  did  that^-entered  his  appearance  in  due  course 
.of  the  proceeding — he  has  satisfied  the  condition,  and  therefore 
the  bond  was  of  no  value ;  that  it  has  never  been  broken  and 
was  of  no  use  to  the  plaintiff  in  that  suit* 

"  We  think  this  is  not  a  correct  interpretation  of  the  lan- 
guage used  here.  We  think  it  means,  in  substance,  that  the 
defendant,  the  obligor,  Thompson,  should  appear  on  the  first 
Monday  of  September  next,  and  should  thereafter  in  due  course 
of  the  proceedings  make  good  his  claim  of  title  to  the  property. 
If  he  failed  to  do  that,  the  bond  is  forfeited.  And  had  the 
sureties  been  good  and  responsible,  the  plaintiff  in  this  suit 
might  collect  the  amount  of  the  judgment  from  them — Thomp- 
son being  himself  insolvent.]  [8] 

"  [With  respect  to  the  replevin  bond  given  by  the  plaintiff, 
before  the  sheriff  seized  the  property  in  the  replevin,  the  law  is 
established  in  Pennsylvania  that  the  sheriff  is  responsible  for 
the  sufiBciency  of  the  sureties,  not  only  at  the  time  the  bond  is 
executed,  but  until  the  end  of  the  proceedings.  And  it  is 
argued,  with  a  good  deal  of  force,  that  the  reasons  which  lean 
to  such  a  construction  apply  with  equal  force  to  the  claim  prop- 
erty bond  given  by  the  defendant  who  keeps  the  property,  claim- 
ing it  as  his  own.  In  both  cases  the  bond  is  taken  by  the 
sheriff,  who  is  the  sole  judge  of  the  sufiBciency  of  the  sureties. 
Both  bonds  contain  a  clause  for  the  indemnification  of  the 
sheriff.  Suits  upon  them  must  be  brought  in  the  name  of  the 
sheriff  for  the  use  of  the  person  injured.  In  all  these  particu- 
lars they  are  alike,  and  the  reasoning  would  seem  to  apply  as 
well  to  one  as  to  the  other. 

"  But  it  seems  to  us  a  very  harsh  rule  that  the  sheriff  should 
be  held  responsible  for  what  he  could  not  possibly  foresee,  and 
what  may  happen  afterwards,  notwithstanding  the  greatest  fore- 
sight. It  has  been  said  in  all  the  decisions  of  the  state,  I  think, 
that  the  rule  which  makes  him  so  liable  on  a  replevin  bond  is 
a  harsh  one ;  but  courts  have  felt  bound  to  follow  an  established 
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precedent,  as  the  legislature  so  far  has  not  seen  fit  to  interfere 
and  change  it. 

"There  being  no  authority  in  this  case  requiring  me  to 
hold  otherwise,  I  think  that  justice  and  the  better  reasoning  of 
the  case  requires  me  to  hold,  that,  if  the  sheriff,  in  good  faith 
and  with  reasonable  diligence  and  care,  exercised  his  discretion 
and  released  the  property  only  upon  a  bond  which  at  the  time 
was  sufficient,  he  has  done  his  duty,  and  ought  not  to  be  held 
in  any  further  liability.]"  [9] 

"  [I  have  said  to  you  that  the  form  of  the  bond  is  sufficient. 
Did  the  sheriff  use  due  care  and  reasonable  diligence  to  secure 
sureties  who  would  be  responsible,  and  probably  responsible  at 
the  end  of  the  proceedings  ?  He  was  bound  to  know  that  these 
sureties  could  not  be  called  upon  to  pay  until  the  end  of  the 
replevin  proceedings.  Of  course,  he  was  bound  to  require 
sureties  whom  he  had  reasonable  cause  for  believing  that  they 
would  not  only  be  good  at  the  moment,  but  good  at  the  end  of 
the  proceedings ;  that  they  should  be  solvent — having  sufficient 
estate  to  answer  the  amount  of  the  bond,  and  such  credit  as 
would  lead  to  a  reasonable  probability  that  they  would  be  sol- 
vent at  the  end  of  the  replevin  proceedings.  If  he  did  that, 
made  a  reasonable  inquiry  as  to  these  facts,  acted  as  a  prudent 
man  would  act  in  his  own  business,  and  just  as  careful,  then  he 
discharged  his  duty,  and  he  would  not  be  responsible.  But  if 
he  failed  in  this  respect  he  is  responsible.  If  he  failed  to  secure 
proper  sureties  by  his  own  negligence,  or  failed  to  give  such 
attention  and  care  as  a  prudent  man  would  give  to  his  own 
business,  under  similar  circumstances,  then  he  would  be  liable 
to  the  plaintiff,  otherwise  not.  If,  when  this  bond  was  exe- 
cuted, the  sureties  were  in  fact — or  if  only  one  was  in  fact  such 
a  surety  as  I  have  described,  having  estate  sufficient  to  answer 
the  bond,  and  of  such  credit  as  would  lead  to  a  reasonable  prob- 
ability that  he  would  continue  to  be  good  to  the  end  of  the 
proceedings,  the  sheriff  would  not  be  liable,  even  although  the 
sureties  afterwards  became  insolvent,  and  the  debt  be  lost  by 
the  plaintiff  by  reason  of  it.  I  think,  gentlemen,  this  covers 
all  the  legal  questions  in  the  case.]  [10] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Hrrors  uMigned^  among  others,  were  (1-4)  rulings  on  evi- 
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dence,  quoting  the  bill  of  exceptions ;  (6-10)  above  instruc- 
tions, quoting  them. 

J".  H.  Donly^  A.  V.  2>.  Watteraon  with  him,  for  appellant — 
Reputation  is  not  admissible  to  prove  insolvency ;  but  facts 
may  be  shown  from  which  insolvency  may  be  inferred :  11  Am. 
&  Eng.  Ency.  of  Law,  172 ;  Stewart  v.  McMurray,  3  So.  Rep. 
47 ;  Lawson  v.  Orear,  7  Ala.  785 ;  Branch  Bk.  v.  Parker,  6  Ala. 
731 ;  Myers  v.  Claik,  3  W.  &  S.  535. 

A  condition  in  a  claim  property  bond  to  return  the  goods  to 
the  plaintiff  in  the  event  of  his  recovery,  cannot  be  enforced ; 
but  it  will  not  avoid  the  bond  ;  such  condition  is  a  nullity :  2 
Brewst.'s  Pr.  923  ;  Rockey  v.  Burkhalter,  68  Pa.  221 ;  Chafifee 
V.  Sangston,  10  Watts,  265  ;  Moore  v.  Shenk,  3  Pa.  13  ;  Hicks 
V.  McBride,  3  Phila.  377  ;  2  Tr.  &  H.  Pr.  sec.  1737 ;  People's 
Bank  v.  Denig,  131  Pa.  241. 

Sureties  may  in  all  cases  stand  upon  the  exact  terms  of  their 
contract:  Wells  on  Replevin,  sec.  429,  citing  FuUerton  v. 
Miller,  27  Md.  5  ;  Tarpey  v.  Shellenberger,  10  Cal.  390  ;  Clay 
v.  Roland,  24  Cal.  147 ;  Clark  v.  Norton,  6  .Minn.  412 ;  Mit- 
chun  V.  Stanton,  49  Cal.  304. 

In  every  rightly  written  "  claim  property  bond  "  a  condition 
appears  that  defendant  shall  abide  the  judgment  of  the  court 
in  all  things  relating  to  the  premises :  2  Tr.  &  H.  Pr.  sec.  1737  ; 
1  Brewst.'s  Pr.  127 ;  Leisenring's  Forms,  187 ;  Morris's  Repl. 
App.  824 ;  Dunlap's  Forms,  175,  176 ;  Hicks  v.  McBride,  3 
Phila.  377. 

He  who  is  exclusively  authorized  to  take  and  judge  of  the 
security,  should  rather  be  affected  by  its  eventual  insufficiency 
than  he  who  has  no  right  to  question  its  validity :  Pearce  v. 
Humphrej's,  14  S.  &  R.  23 ;  Oxley  v.  Cowperthwaite,  1  Dall. 
349. 

W.  W.  Wilbur^  Wm.  Schnur  with  hira,  for  appellee. — Evi- 
dence of  general  reputation  as  to  the  want  of  credit  in  the 
neighborhood  of  their  respective  residences  will  be  received  to 
prove  the  sureties  insufficient:  Scott  v.  Waithman,  3  Starkie, 
168 ;  1  Greenl.  on  Evi.  10th  ed.  sec.  101 ;  Com.  v.  Werntz, 
161  Pa.  591 ;  Wust  v.  Erie  City  Iron  Works,  149  Pa.  263. 

It  may  be  taken  as  conclusively  settled,  that  the  obligors  in 
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a  replevin  bond,  whether  they  be  called  principals  or  sureties, 
are  bound  to  make  good  each  of  its  seveml  conditions,  among 
which  stands  prominently  the  stipulation  to  prosecute  :  Clark 
V.  Mores,  142  Pa.  321 ;  Schening  v.  Yard,  88  Pa.  286 ;  Dun- 
can V.  Sherman,  121  Pa.  530  ;  Borland  v.  Meurer,  139  Pa.  613 ; 
Irvin  V.  Kutruflf,  162  Pa.  609. 

The  sheriff  is  answerable  for  the  sureties  in  a  replevin  bond 
at  the  termination  of  the  suit,  and  it  is  not  enough  that  they 
were  suflScient  when  taken :  Pearce  v.  Humphreys,  14  S.  &  R. 
23 ;  Oxley  v.  Cowperthwaite,  1  Dall.  349 ;  Weaver  v.  Law- 
rence, 1  Dall.  167. 

If  the  defendant  claims  property  and  desires  to  find  security 
before  a  I'emoval  of  the  goods,  the  sheriff  must  allow  him  a 
reasonable  time  to  find  security  and  give  a  claim  property  bond, 
and  keep  the  goods;  otherwise,  in  an  action  against  him  in 
trespass  by  the  defendant  in  the  replevin,  he  could  not  justify 
under  his  writ:  Hocker  v.  Strieker,  1  Dall.  226;  Pearce  v. 
Humphreys,  14  S.  &  R.  26. 

Where  the  goods  replevined  are  left  with  the  defendant 
under  a  claim  property  bond,  and  the  plaintiff  recovei-s,  he 
recovers  a  judgment  for  the  value  of  the  goods,  as  in  this  case, 
and  has  remedy  by  execution  against  the  defendant,  and  that 
failing  him,  he  can  bring  an  action  on  the  bond :  Easton  v. 
Worthington,  6  S.  &  R.  130  ;  Warner  v.  Aughenbaugh,  16  S. 
&R.  9. 

But  when  the  rule  is  applied  to  a  claim  property  bond,  all 
the  reasons  for  holding  the  sheriff  liable  for  the  ultimate  suf- 
ficiency of  sureties  in  a  replevin  bond  are  wanting:  Pearce  v. 
Humphreys,  14  S.  &  R.  26. 

Opinion  by  Mr.  Justice  Dean,  July  18, 1896 : 
On  May  26, 1891,  H.  T.  Knake,  plaintiff's  intestate,  issued  a 
writ  of  replevin  against  one  W.  H.  Thompson  for  a  piano  valued 
at  J600.  The  writ  was  placed  in  the  hands  of  defendant,  sheriff 
Henry  Fuellhart  who,  on  the  second  day  afterwards,  served  it 
on  Thompson,  who  gave  to  the  sheriff  a  claim  property  bond, 
with  two  sureties,  in  penal  sum  of  f  1,200,  and  retained  posses- 
sion of  the  piano.  Thompson  then  entered  appearance  and 
plea,  and  on  26th  of  February,  1892,  after  trial,  plaintiff  got  a 
verdict  for  $660,  upon  which  judgment  was  entered.    Upon  this, 
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he  issued  execution  against  Thompson,  which  was  returned 
nulla  bona.  Then  plaintiff  brought  this  suit  against  the  sher- 
iff, averring  that  the  property  bond  accepted  from  Thomps<m 
was  defective  in  form,  and  the  sureties  insufficient,  and  for  his 
neglect  in  accepting  such  bond  he  was  answerable  to  him  in  dam- 
ages. The  sheriff,  by  proper  plea,  denied  his  liability.  When 
the  case  was  on  trial,  the  plaintiff  offered  in  evidence  the  bond, 
to  show  that  it  was  insufficient  in  form,  in  that  it  did  not  contain 
an  obligation  that  defendant  ^^  shall  abide  the  judgment  of  the 
court  in  all  things  relating  to  the  premises.*'  This,  plaintiff 
ai'gued,  was  the  omission  of  any  undertaking  on  part  of  the 
sureties  that  Thompson  would  pay  the  judgment  against  him  in 
the  action  of  replevin.  The  court,  however,  held  that  the  fol- 
lowing stipulation  in  the  bond  was  a  sufficient  undertaking  to 
that  effect:  "That  if  the  said  W.  H.  Thompson  shall  be  and 
appear  at  the  county  court  of  common  pleas  to  be  held  at  War- 
ren ....  on  first  Monday  of  September  next,  then  and  there 
to  make  good  his  claim  to  the  piano ;  '*  that  this  was  an  under- 
taking by  the  sureties  that  Thompson  should  be  successful  in 
his  defense  of  the  suit,  and  if  not  the  sureties  would  pay  the 
judgment  against  him. 

Plaintiff  then  offered  evidence  tending  to  show  that  at  the 
date  of  the  judgment  in  the  replevin  suit  the  sureties,  J.  R. 
Timmins  and  A.  R.  Blood,  were  insolvent ;  he  further  offered 
some  evidence  tending  to  show  they  were  also  insolvent  when 
the  bond  was  executed;  to  this  defendant  replied  by  evidence 
tending  to  show  that  at  that  date  they  were  solvent,  and  worth 
far  more  than  the  amount  of  the  bond. 

As  to  these  questions,  the  court  submitted  the  evidence  to 
the  jury  to  inquire  and  find  whether  the  sureties  wei-e  suffi- 
cient when  the  bond  was  taken,  instructing  them,  if  they  were, 
and  there  was  a  reasonable  probability  of  their  solvency  at  the 
end  of  the  replevin  suit,  he  had  performed  his  duty ;  that  he 
was  not  answerable,  absolutely,  for  their  subsequent  solvency, 
but  was  bound  to  reasonable  diligence,  care  and  good  judgment 
when  he  accepted  them. 

Under  this  instruction,  there  was  a  verdict  for  defendant, 
and  plaintiff  now  appeals,  assigning  twelve  eiTors. 

The  first  four  are  to  the  ruling  of  the  court  admitting  certain 
evidence  as  to  the  solvency  of  the  sureties  on  6th  of  June,  1891 
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the  date  of  the  bond.  The  question  put  to  the  witnesses  by 
defendant's  counsel  was,  whether  A.  R.  Blood,  one  of  the  sure- 
ties, was  solvent  or  insolvent.  This  was  objected  to  by  plain- 
tiff's counsel,  on  the  ground  that  witness  could  only  testify  to 
what  the  surety  owned  and  what  he  owed,  leaving  the  inference 
of  solvency  or  insolvency  to  be  drawn  by  the  jury.  The  wit- 
ness stated  he  was  solvent.  Appellant  now  argues,  this  was 
proving  solvency  by  reputation.  An  examination  of  the  testi- 
mony, however,  shows  this  to  be  a  mistake.  The  witness  was 
a  brother  of  the  surety,  and  the  latter,  previous  to  this  trial, 
died.  The  witness  knew  his  brother's  affaii's  in  his  lifetime, 
and  had  assisted  in  the  settlement  of  his  estate.  From  his 
thorough  knowledge,  he  considered  him  amply  solvent  at  the 
date  of  the  bond,  and  for  some  time  afterwards.  He  could  not 
give  a  list  of  his  debts,  or  a  list  and  value  of  his  brother's  prop- 
erties. But  his  own  means  of  knowledge  of  his  brother's  affairs 
warranted  a  belief,  and  this  he  testified  to.  As  to  the  alleged 
error  in  admitting  this  testimony,  we  can  only  say,  there  are  no 
known  means  of  ascertaining,  with  absolute  certainty,  the  sol- 
vency of  men  engaged  in  business ;  it  is  seldom,  other  than  the 
owner  knows  or  can  know  just  what  he  owns ;  it  is  a  mre 
case  that  other  than  the  debtor  knows,  or  can  know,  just  what 
he  owes.  Still,  men  act  in  conti*acting  and  crediting  on  their 
judgment,  because  in  most  cases  they  can  act  on  nothing  else.  If 
courts,  banks,  public  officei's  and  business  men,  did  not  move  in 
important  ti-ansactions  until  absolutely  certain  of  the  solvency  of 
those  with  whom  they  dealt,  the  affairs  of  the  world  would  stop. 
Partnei'ships,  banks,  corporations  and  individuals,  believed  to 
be  solvent,  sometimes  fail,  bringing  loss  and  disaster  to  those 
who,  in  the  exercise  of  judgment,  trusted  them ;  but  this  only 
shows  that  in  a  comparatively  small  percentage  of  cases  good 
judgment  and  care  have  been  at  fault;  so  here,  with  the  most 
intimate  knowledge  of  his  brother's  affaira,  the  witness  believed 
him  solvent  when  the  bond  was  accepted,  and  that  he  so  con* 
tinned  for  some  time  after.  The  testimony  of  the  other  three 
witnesses  was  of  the  same  import;  one  was  his  banker,  the 
other  two  his  business  partners ;  from  their  opportunities  of 
knowledge,  they  testified  as  to  their  judgment,  and  further  said 
that  he  was  reputed  solvent  among  business  men.  It  was 
proper  to  give  his  repute,  not  to  prove  solvency,  but  to  negative 


Digitized  by 


Google 


622  WATTERSON,  Admr.,  v.  FUELLHART. 

Opinion  of  the  Court  [169  Pa. 

any  assertion  of  negligence  on  part  of  sheriff,  by  accepting 
sureties  reputed  insolvent.  Of  itself,  it  was  not  evidence,  but 
plaintiff  had  offered  evidence  which  was  claimed  to  show  noto- 
rious insolvency,  and  this  was  in  answer  thereto. 

The  fifth  to  eighth  assignments,  inclusive,  are  to  the  refusal 
to  affirm  plaintiff's  first  to  ninth,  inclusive,  written  prayers 
for  instructions  to  the  jury,  as  to  insufficiency  in  form  of  the 
bond.  The  court,  in  its  geneml  charge,  had  already  inter- 
preted the  obligation  of  the  bond  as  fixing  the  liability  of  the 
sureties  for  any  judgment  obtained  by  plaintiff  when  the  bond 
was  accepted ;  this  was  a  distinct  denial  of  each  of  these  points, 
and  plaintiff  has  an  exception  to  the  general  charge,  which  puts 
the  error,  if  error  there  was,  in  shape  to  be  corrected  on  appeal. 
The  interpi-etation  of  the  written  bond  was  for  the  court,  and 
not  for  the  jury ;  after  stating  clearly  the  court's  view  of  the 
obligation  to  the  jury,  it  would  have  been  a  wholly  useless 
formality  to  have  read  and  denied  these  nine  points ;  thb  whole 
nine  were  but  a  repetition  of  the  idea,  the  bond  was  not  prop- 
erly drawn,  so  as  to  fix  the  liability  of  the  sureties  in  the  event 
of  an  advei-se  judgment  in  the  replevin  suit.  We  agree  with 
the  interpretation  of  tlie  court  below.  The  condition,  that  if 
the  principal  should  appear  in  court  and  there  defend  and  make 
good  his  claim  to  the  piano,  then  the  bond  to  be  void,  or  else 
to  be  in  full  force  and  virtue,  was  a  full  assumption  of  liability 
by  the  sureties  ;  he  did  appear,  but  did  not  make  good  his  claim 
to  the  piano;  in  that  event,  the  sureties  undertook  to  pay  the 
value,  or  what  is  the  same  thing,  the  amount  of  the  vei*dict. 

The  several  undertakings  stipulated  by  a  replevin  bond  con- 
stitute distinct  and  independent  conditions,  and  a  breach  of  any 
will  constitute  a  forfeiture  :  Gibbs  v.  Bartlett,  2  W.  &  S.  83 ; 
Balsley  v.  Hoffman,  13  Pa.  603.  The  defendant,  Thompson, 
having  failed  to  make  good  his  claim  to  the  piano,  there  was 
a  breach  of  one  of  the  conditions,  and  therefore  a  forfeiture  of 
the  bond. 

The  court  did  not  err  in  its  construction  of  the  bond,  nor 
was  there  any  fatal  error  in  negativing  the  points  as  a  whole. 

•While  the  bond  is  entirely  sufficient  in  form,  it  is  doubtless 
satisfactory  to  plaintiff  to  know,  even  if  it  had  not  been,  no  par- 
ticular harm  would  have  resulted,  for  he  has  shown  by  abun- 
dant proof  the  insolvency  of  the  sureties  at  the  d£^  of  the 
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judgment,  so  that,  if  the  bond  had  been  in  form  to  meet  his 
approval,  it  would  not  have  availed  to  bring  him  his  money 
from  utterly  insolvent  sureties. 

The  controlling  question  in  the  case  is  raised  by  plaintiff's 
eleventh  point,  and  answer  of  court  thereto,  as  follows : 

^^It  was  not  enough  that  the  sheriff  should  have  accepted  a 
surety  or  sureties  deemed  by  him  fairly  sufficient  at  the  time. 
It  was  his  duty  to  regard  the  fact  that  the  final  determination 
of  the  replevin  suit  miglit  be  delayed  for  months  or  possibly 
years,  during  which  delay,  by  the  accidents  of  business  or  for- 
tune, the  obligoi-s,  thus  deemed  by  him  fairly  suflBcient  when 
accepted,  might  become  utterly  worthless." 

To  this  the  court  answered:  "  In  this  point,  the  word  *  fairly ' 
is  italicized,  and  I  want  to  have  it  so  understood.  I  affirm  that 
point.  I  have  already  stated  to  you  the  same  thing,  that  in 
determining  the  sufficiency  of  the  surety,  the  sheriff  should 
have  kept  in  mind  the  fact  that  his  oblig^ation  was  to  run  until 
the  determination  of  the  replevin  proceedings.  Did  he  have 
belief,  in  good  faith  and  upon  leasouable  ground,  that  the 
surety  was  not  only  able  at  the  time  to  pay  the  amount  of  the 
bond,  but  had  such  a  credit  as  to  be  likely  to  be  good  to  the 
determination  of  the  proceedings?" 

In  effect  this  point  and  answer  thereto  are  embraced  in 
appellant's  ninth  and  tenth  assignments  of  error.  The  same 
instruction,  but  with  more  elaboration,  was  given  throughout 
the  general  charge.  The  sureties,  at  the  date  of  judgment  in 
the  replevin  suit,  were  insolvent;  it  is  established  by  the  de- 
cided weight  of  the  evidence,  that  when  accepted  they  were 
solvent.  What  was  the  measure  of  the  sheriff's  responsibility 
in  the  acceptance  of  the  sureties  ? 

In  Oxley  v.  Cowperthwaite,  1  Dall.  349,  and  Pearce  v.  Hum- 
phreys, 14  S.  &  R.  23,  it  is  laid  down  as  a  settled  rule  that,  as 
to  a  replevin  bond  tendered  by  the  plaintiff  for  the  delivery  of 
the  property  to  him,  the  sheriff  is  answerable  to  the  defendant, 
not  only  for  the  sufficiency  of  the  sureties  when  the  bond  is 
taken,  but  when  the  judgment  has  determined  the  property  to 
be  in  defendant.  And  so  the  law  has  stood.  An  examination  of 
these  cases  will  show  that  they  followed  the  English  rule,  where 
the  writ  lay,  only  in  cases  of  goods  distrained  for  rent  in  arreai*s ; 
Oxley  V.  Cowperthwaite  was  decided  in  1788 ;  Pearce  v.  Hum* 
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phreys,  supra,  follows  it  thirty-eight  years  after,  and  in  the 
opinion,  Duncan,  *J.,  regrets  that  the  rule  does  not  accord  with 
his  sense  of  justice,  but  consider  it  too  firmly  established  to  be 
set  aside.  But  in  all  the  cases  since,  the  question  was,  as  in  that 
case,  as  to  the  sufficiency  of  the  bond  given  by  the  plaintiff,  the 
replevin  bond.  The  liability  of  the  sheriff  for  the  acceptance 
of  sureties  in  the  claim  property  bond,  who  were  solvent  at  the 
time,  yet  when  the  event  of  the  suit  worked  a  forfeiture  of  their 
bond  turned  out  to  be  insolvent,  was  not  a  question  for  decision 
in  those  cases.  Duncan,  J.,  in  Pearce  v.  Humplueys,  supra, 
says :  *'  If  I  were  to  be  guided  by  my  own  sense  of  justice  with- 
out regard  to  authority,  I  must  own  tliat  it  would  seem  to  me 
that  commutative  justice  would  require  a  different  criterion ; 
for  as  the  sheriff  would  be  liable  to  an  action  of  trespass  for 
removing  the  goods  and  delivering  them  to  plaintiff,  when  the 
defendant  offei-s  sufficient  pledges  on  the  claim  of  property, 
and  could  not  justify  under  the  replevin ;  and  that  as  the  cri- 
terion there  would  be  their  sufficiency  at  the  time,  so  it  ought 
to  be  where  he  delivei*s  up  the  goods  to  the  plaintiff  in  replevin. 
Their  appaient  responsibility  at  the  time  when  he  accepted 
them  would  have  been  the  justest  rule  at  fii-st.  The  sheriff 
does  all  he  can  to  make  diligent  inquiry ;  he  ought  not  to  be 
bound  to  know  what  nobody  else  knows."  The  intimation 
here  is,  that  the  sheriff  in  a  claim  property  bond  is  only  answer- 
able for  the  sufficiency  of  the  sureties  when  accepted.  Again, 
in  Commonwealth  v.  Rees,  3  Whart.  123,  Gibson,  C.  J.,  re- 
marks, when  speaking  of  the  decisions  in  Oxley  v.  Cowper- 
thwaite  and  Pearce  v.  Humphreys,  suprn :  "  The  construction  in 
the  case  of  a  replevin  bond,  unjust  as  it  is  in  its  extreme  breadth, 
which  holds  the  officer  to  a  measure  of  carefulness,  unprece- 
dented in  the  case  of  any  one  else  but  a  carrier,  is  founded,  as  in 
the  case  of  a  carrier,  in  policy  alone;  with  this  difference,  how- 
ever, that  the  carrier  is  a  voluntary  agent  and  the  officer  an 
involuntary  one."  And  again,  in  Myei-s  v.  Clark,  3  W.  &  S. 
585,  Kennedy,  J.,  says,  the  decisions  in  the  two  leading  cases 
already  cited  have  placed  "the  sheriff  under  a  most  unreason- 
able if  not  unjust  responsibility."  So,  although  the  injustice 
of  holding  the  sheriff  to  such  a  rigorous  liability  in  case  of  a 
replevin  bond  has  been  often  remarked  on  by  the  court,  that 
responsibility  has  in  no  case  been  denied,  and  it  exists  to-day 
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as  in  Oxley  v.  Cowperthwaite,  supra,  decided  more  than  a  cen- 
tury ago ;  except  as  to  Philadelphia  and  Allegheny  counties, 
whei"e  by  the  special  act  of  10th  of  April,  1 873,  in  Philadelphia,  if 
the  sureties  justify  before  a  judge,  the  sheriff  is  relieved ;  and  in 
Allegheny  county,  by  act  of  19th  of  May,  1871,  if  they  justify 
before  the  prothonotary,  he  is  relieved  of  the  absolute  i-espon- 
sibility  which  otherwise  the  law  casts  upon  him.  But  it  never 
has  been  decided  in  this  state  that  he  is  auswenible  for  the  sol- 
vency of  the  sureties  in  a  claim  property  bond,  at  the  end  of 
the  trial  of  the  replevin  suit.  As  we  have  noticed,  this  court 
with  much  reluctance  has  adhered  to  precedent  in  the  case  of 
the  sherifiTs  liability  on  a  replevin  bond,  but  this  is  the  first 
case  so  far  as  we  have  found  where  it  was  sought  to  hold  him 
to  the  same  liability  on  a  claim  property  bond. 

The  cases  cited  in  suits  on  replevin  bonds  are  not  necessarily 
applicable  to  the  claim  property  bond.  The  replevin  bond  is  a 
statutory  requirement ;  without  it,  the  writ  cannot  be  served ; 
if  the  writ  be  executed,  the  situation  of  the  parties  is  changed; 
the  plaintiff  has  the  possession  of  the  disputed  property  before  his 
right  is  judicially  determined;  the  defendant  is  deprived  of  the 
possession  of  what  may  afterwards  be  found  to  be  rightfully  his ; 
the  change  of  status  is  altogether  in  favor  of  plaintiff  and  preju- 
dicial to  defendant,  during  the  pendency  of  suit.  The  tendency 
of  the  proceeding,  if  the  utmost  rigor  in  exacting  sufficient 
sureties  on  the  replevin  bond,  be  not  enforced  would  be  to  tempt 
the  unscrupulous  to  assert  unfounded  claims  to  chattels,  and 
secure  possession  by  the  tender  of  worthless  bonds  to  the  sheriff. 
But  if  defendant  tender  a  bond  with  sureties,  at  the  time  suffi- 
cient, then  the  suit  is  at  once  turned  into  a  chose  in  action, 
resulting  in  a  judgment  in  favor  of  plaintiff,  if  the  right  be  in 
him.  The  parties,  so  far  as  possession  of  the  disputed  property 
is  concerned,  stand  as  before  the  writ,  but,  if  the  right  be  deter- 
mined in  favor  of  plaintiff,  he  has  personal  judgment  against 
defendant,  ripe  for  execution,  and  also  recourse  to  the  property 
bond. 

We  are  not  inclined  to  extend  a  hardship,  only  tolerated 
because  of  established  precedent,  to  a  case  not  clearly  within 
the  precedent.  There  is  no  imperative  reason  which  requires 
us  to  hold  that  a  faithful  oflBcer,  when  he  executes  a  replevin 
writ,  shall,  at  the  same  time,  insure  the  plaintiff  against  loss 
Vol.  clxix— 40 
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from  a  contingency,  which  by  care  he  could  not  foresee ;  the 
loss  should  fall  on  the  plaintiff,  the  party  interested,  and  not 
on  him  who  has  no  interest  in  the  subject  of  the  litigation. 

We  therefore  decide  in  this  case,  that  if  the  sheriff,  in  the 
exercise  of  care  and  judgment,  accepted  this  claim  property 
bond,  with  sureties,  at  the  time  solvent,  or  that  he  had  reason 
to  believe  solvent,  and  there  was  no  apparent  danger  of  future 
insolvency,  and  permitted  defendant  to  retain  possession,  he  did 
all  that  the  law  required  of  him  ;  the  plaintiff  can  exact  nothing 
more.  This  was,  in  substance,  the  law,  as  declared  by  the  learned 
judge  of  the  court  below,  both  in  his  general  charge  and  in  his 
answers  to  points;  in  so  declaring,  he  committed  no  error.  AH 
the  assignments  are  therefore  overruled,  and  the  judgment  is 
affirmed. 


174    g07 

109  e^e' 

iS-Jil       T.  J.  Beynolds  v.  Reynolds  Lumber  Company.     Appeal 

of  James  Roy,  Sheriff. 

CorporcUions — ExemUion—Fiert  facias — Ad  of  April  7, 1870. 

If  a  corporation  is  purely  private,  and  the  public  has  no  direct  interest 
in  its  operations,  or  lights  concerning  them,  its  property,  however  useful 
and  necessary  for  the  conduct  of  its  business,  may  be  sold  under  an  ordi- 
naiy  writ  of  fieri  facias  in  the  same  manner  as  the  property  of  ^  an  in- 
dividual ;  and  in  such  case  the  plaintiff  in  the  execution  is  entitled  to  the 
fund  raised  by  the  sale,  to  the  exclusion  of  general  creditors.  Neither 
Hopkins  and  Johnson's  Appeal,  90  Pa.  69,  nor  Bank  v.  Coke  Co.,  187  Pa. 
601,  are  in  conflict  with  this  pHnciple. 

Distinction  shown  between  Foster  v.  Fowler,  60  Pa.  27,  and  Guest  v. 
Water  Co.,  142  Pa.  610,  on  the  one  hand,  and  Girard  Point  Storage  Co.  v. 
Southwark  Founding  Co.,  105  Pa.  248,  and  McLeod  v.  Central  Normal 
School,  152  Pa.  575,  on  the  other. 

Argued  May  6, 1895.  Appeal,  No.  113,  Jan.  T.,  1895,  by 
James  Roy,  sheriff,  from  order  of  C.  P.  Warren  Co.,  June  T., 
1893,  No.  90,  directing  sheriff  to  pay  money  into  court.  Before 
Sterrbtt,  C.  J.,  Williams,  McCollum,  Dean  and  Fell,  JJ. 
Reversed. 

Rule  on  sheriff  to  pay  money  into  court. 

From  the  record  it  appeared  that  T.  J.  Reynolds,  a  judgment 
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creditor  of  Reynolds  Lumber  Company,  a  purely  private  cor- 
poration, issued  a  writ  of  fieri  facias  under  which  the  sheriff  sold 
certain  property  of  the  company.  The  sheriff  distributed  the 
proceeds  to  the  Warren  Savings  Bank,  the  assignee  of  the 
plaintiff  in  the  execution.  Nearly  a  year  after  this  distribution 
was  made  a  rule  was  taken  by  certain  judgment  creditors  of  the 
coi*iX)ration  on  tl  e  sheriff  to  pay  the  money  into  court,  so  that 
the  fund  should  be  distributed  pro  rata  amongst  all  the  credit- 
ors. The  other  material  facts  will  be  found  in  the  opinion  of 
the  Supreme  Court.  The  court,  in  an  opinion  by  Mobri- 
SON,  P.  J.,  specially  presiding,  made  the  rule  absolute. 

Error  a99igned  was  above  order. 

2>.  J.  -BoZZ,  C.  C.  Thompson  with  him,  for  appellant — The 
Reynolds  Lumber  Company  was  a  private  corporation,  and  its 
property  was  the  subject  of  levy  and  lien  upon  execution  and 
attachment,  and  the  proceeds  of  the  sale  thereof  are  distribu- 
table in  the  order  of  lien  and  not  pro  rata  among  all  creditors : 
Foster  v.  Fowler,  60  Pa.  30 ;  Girard  Storage  Co.  v.  South wark, 
105  Pa.  248;  McLeod  v.  Normal  School,  162  Pa.  675;  Schuyl- 
kill Co.  V.  Citizens'  Gas  Co.,  148  Pa.  162 ;  Bank  of  Titusville 
V.  Gibbs  &  Sheriff  Manf .  Co.,  18  W.  N.  C.  174 ;  Fairmount 
Coal  &  Iron  Co.'s  App.,  14  W.  N.  C.  214;  Philadelphia  & 
Reading  R.  R.  Co.'s  App.,  2  Cent.  Rep.  778 ;  Flagg  v.  Fams- 
woi-th,  12  W.  N.  C.  600 ;  Prouty  v.  Prouty,  155  Pa.  112;  Fire 
Ins.  Patrol  v.  Boyd,  44  Leg.  Int.  262 ;  Boyd's  App.,  15  Atl. 
Rep.  786 ;  Dana  v.  Bank  of  United  States,  5  W.  &  S.  247 ; 
Lowry  v.  Phila.  Watch  Co.,  161  Pa.  128. 

Any  surplus  of  the  fund  to  which  the  lien  creditors  are  not 
entitled  is  payable  to  the  defendant  in  the  execution. 

General  creditors  have  no  right  to  question  the  distribution 
of  or  to  participate  in  the  fund :  Smith  v.  Reiff,  20  Pa.  864 ; 
Artman  v.  GQes,  155  Pa.  410 ;  Kelly  v.  Herb,  167  Pa.  41 , 
Green  v.  Tyler  &  Co.,  89  Pa.  864 ;  Rudy's  App.,  94  Pa.  888. 

Since  the  claim  of  the  Warren  Savings  Bank  upon  the  attach- 
ment is  superior  to  any  other  claim,  except  the  prior  execution, 
and  large  enough  to  take  all  the  fund,  it  is  immaterial  to  other 
creditors  whether  the  amount  was  applied  upon  the  execution 
of  Reynolds  or  upon  the  attachment  of  the  banks  :  Wilcooks  v. 
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Wain,  10  S.  &  R.  879;  Mfg.  Bank  v.  Bank,  7  W.  &  8.  835; 
Tomb's  App.,  9  Pa.  61 ;  Loucheira  Bros.  App.,  67  Pa.  49 ; 
Thomas's  App.,  69  Pa.  120  ;  Modes's  Est.,  76  Pa.  602. 

The  money  having  been  paid  to  the  bank  under  a  claim  of 
right,  and  upon  an  execution  which  had  not  been  assailed,  can- 
not be  recovered  back :  Fii-st  Nat.  Bank  v.  Fair,  127  Pa.  824  ; 
Fedei-al  Ins.  Co.  v.  Robinson,  82  Pa.  359 ;  Herring  v.  Adams, 

5  W.  &  S.  461 ;  Mann's  App.,  1  Pa.  29 ;  Boas  v.  Updegrove, 

6  Pa.  516. 

The  money  having  been  paid  over  to  the  party  apparently 
entitled  to  it  under  the  process  in  his  hands,  the  sheriff  cannot 
be  compelled  to  pay  it  into  court :  In  re  Bastian,  90  Pa.  472 ; 
Franklin  Twp.  v.  Osier,  91  Pa.  160. 

W.  W.  Wilbur  of  Wilbur  ^  Schnur,  and  Samuel  T.  NeiU,  W. 
B.  Chapman^  Perry  D.  Clark  and  Leon  G.  Ball  with  them,  for 
appellees. — The  fund  should  be  distributed  pro  rata :  Louden- 
Bchlager  v.  Benton,  8  Gr.  884 ;  Lusk's  App.,  108  Pa.  157. 

It  is  conceded  by  all  that  the  property  sold  was  essential  to 
the  carrying  on  of  the  business,  and  that  it  was  all  personal 
property.  This  state  of  facts  requires  a  pro  rata  distribution : 
Bayard's  App.,  72  Pa.  453;  Hopkins'  App.,  90  Pa.  69;  Hogg's 
App.,  88  Pa.  195 ;  Fii-st  Nat.  Bank  v.  Coke  Co.,  137  Pa.  601 ; 
McKee  v.  McKee's  Rocks  Oil  Co.,  41  Pitts.  L.  J.  59. 

Opinion  by  Mb.  Justice  Fell,  July  18, 1895: 
This  appeal  is  by  James  Roy,  sheriff  of  Warren  county,  from 
an  order  of  the  court  of  common  pleas  directing  him  to  pay 
into  court  certain  moneys,  the  proceeds  gf  an  execution  against 
the  Reynolds  Lumber  Company.  Nearly  a  year  before  the 
order  was  made  the  sheriff  had  paid  the  money  in  question  to 
the  Warren  Savings  Bank,  the  assignee  of  the  plaintiff  in  the 
execution.  This  payment  was  made  after  the  return  day  of 
the  writ  of  execution,  at  a  time  when  no  rule  was  pending,  and 
before  the  claim  of  the  appellees  had  matured.  Rules  to  show 
cause  why  the  money  should  not  be  paid  into  court  granted  on 
the  application  of  other  creditors  were  discharged,  and  it  ap- 
pears from  the  record  that  the  payment  was  made  by  the  sheriff 
in  the  due  course  of  a  regular  and  orderly  proceeding  without 
notice  of  the  appellee's  claim.     The  payment  was  proper  and 
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relieved  the  sheriff  of  all  responsibility  unless  the  fund  belonged 
to  all  the  creditore,  in  which  case  it  would  have  been  his  duty 
to  pay  it  into  court  for  a  pro  mta  distribution  among  them. 
The  learned  judge  of  the  common  pleas,  specially  presiding, 
reached  the  conclusion  that  the  plaintiff  in  the  execution  secured 
no  preference  by  the  levy  under  his  writ,  and  that  all  the  cred- 
itoi-s  of  the  defendant  were  entitled  to  participate  in  the  distii- 
bution,  and  it  is  upon  this  view  of  the  law  that  the  order  is 
based. 

It  would  doubtless  be  more  equitable  if  the  property  of 
insolvent  debtors  should  be  distributed  among  all  the  creditors 
in  proportion  to  their  claims,  but  it  has  not  been  the  policy  of 
the  law  in  this  state  to  forbid  a  preference,  nor  to  prevent  the 
vigilant  creditor  from  acquiring  a  lien  by  levy  upon  personal 
property.  There  seems  to  be  no  ground  for  a  distinction  in 
i-espect  to  the  distribution  of  the  proceeds  of  a  sale  by  execu- 
tion of  the  property  of  an  individual  and  that  of  a  corporation 
which  may  be  sold  separate  from  its  franchises.  The  special 
writ  of  fieri  facias  provided  by  the  act  of  April  7, 1870,  is  by 
its  terms  in  addition  to  and  in  lieu  of  the  proceeding  by  seques- 
tration given  by  the  act  of  June  16, 1836.  In  the  appeal  of 
the  Phila.  &  Baltimore  Central  R.  R.  Co.,  70  Pa.  855,  it  was 
held  that  the  remedies  by  sequestration  and  execution  could 
not  coexist,  and  that  the  later  act  took  the  place  of  the  former 
to  the  extent  of  superseding  the  writ  of  sequestration.  The 
rule  as  to  distribution,  however,  remains  undisturbed :  Bay- 
ard's Appeal,  72  Pa.  453.  And  the  special  writ  given  by  the 
act  of  1870  under  which  the  property,  rights  and  franchises  of 
a  corporation  can  be  sold,  can  issue  only  after  the  pei'sonal 
property  subject  to  the  ordinary  process  of  execution  has  been 
exhausted,  and  there  has  been  a  return  of  the  writ.  In  the 
opinion  in  Guest  v.  Water  Co.,  142  Pa.  610,  it  is  said  by 
McCoLLTJM,  J.,  "  The  fieri  facias  allowed  by  this  act  (1870)  is 
not  a  substitute  for  the  ordinary  fieri  facias  under  the  seventy- 
second  section  of  the  act  of  June  16, 1836,  but  is  in  lieu  of 
sequestration  under  the  seventy-third  section.  The  process 
and  procedure  provided  by  the  seventy-second  section  remain, 
and  the  process  provided  by  the  seventy-third  section  is  super- 
seded by  the  special  fieri  facias  given  by  the  act  of  1870.  The 
condition  precedent  to  sequestration  was  an  ordinary  fieri  facias 


Digitized  by 


Google 


630  REYNOLDS  v.  REYNOLDS  LUMBER  CO.    ROY'S  APP. 
Opinion  of  the  Comt.  [169  Fl&. 

returned  unsatUtied  in  whol^  or  in  part,  and  this  must  precede 
the  writ  which  takes  its  place.  By  this  precedent  return  on 
the  ordinary  fieri  facias  the  insolvency  of  the  corporation  is 
discovered  and  the  necessity  of  recourse  to  a  sale  for  the  bene- 
fit of  its  creditor  of  its  franchises  and  property  essential  to  its 
operation  is  demonstrated." 

There  has  been  no  conflict  in  the  decisions  upon  this  subject. 
Hopkins  and  Johnson's  Appeal,  90  Pa.  69,  while  apparently 
not  in  line  with  the  cases,  decides  no  question  touching  the 
distribution  by  law  of  the  proceeds  of  the  sale  of  corporate 
property.  It  arose  under  irregular  and  anomalous  proceedings 
before  a  master  who  by  agreement  of  the  parties  in  interest 
was  to  determine  the  validity  of  certain  judgments  and  award 
distribution  as  if  the  fund  was  held  in  trust  for  creditors.  The 
judgments  in  question  were  found  to  be  invalid,  and  distribu- 
tion was  made  in  accordance  with  the  agreement,  preference 
being  given  to  creditors  having  valid  liens.  No  question 
affecting  the  rights  of  creditoi's  in  distribution  outside  of  the 
agreement  was  decided,  or  considered,  and  the  statement  in 
the  opinion  that  the  sale  was  for  the  benefit  of  all  the  creditora 
was  evidently  based  upon  the  supposition  that  the  franchises 
had  been  sold  under  the  act  of  1870,  and  it  is  misleading 
because  misapplied.  In  the  per  curiam  opinion  in  Bank  v. 
Coke  Co.,  137  Pa.  601,  Chief  Justice  Paxson  was  speaking  of 
the  effect  of  a  sale  under  the  special  writ  which  had  been  issued 
ill  that  case. 

When  the  operations  of  a  corporation  are  matters  of  direct 
public  interest  and  concern,  its  property  reasonably  essential  to 
the  exercise  of  its  franchises  is  stamped  with  the  character  of 
a  public  trust.  It  cannot  be  aliened  by  the  corporation,  nor 
sold  by  its  creditors  piecemeal  so  as  to  stop  its  operations  and 
defeat  the  object  of  its  charter.  Before  the  act  of  1870  such 
property  could  not  be  taken  in  execution  in  this  state.  The 
sequestmtion  proceedings  of  the  act  of  1886  were  suggested 
by  Chief  Justice  Tilghman  in  the  opinion  in  Ammant  v.  New 
Alexandria  &  Pittsburg  Turnpike  Co.,  13  S.  &  R.  210,  and 
after  the  passage  of  that  act  it  was  held  in  Susquehanna  Canal 
Co.  V.  Bonham,  9  W.  &  S.  27,  that  the  franchises  and  corporate 
rights  of  a  canal  company  and  its  property  necessary  to  their 
exercise  were  incapable  of  being  ti-ansferred  or  granted  away 
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by  any  act  of  the  company  itself  or  by  any  adverse  process 
against  it,  and  that  sequestitition  was  the  only  remedy  consist^ 
ent  with  the  preservation  of  the  public  interests.  The  act  of 
1870  provides  a  remedy  by  which  the  rights  of  creditors  can 
be  enforced  without  prejudice  to  the  public  interest,  by  the 
sale  together  of  the  franchises  and  the  property  necessary  to 
their  exercise. 

When  however  the  business  of  a  corporation  is  purely  private 
and  the  public  has  no  dirojCt  interest  in  it,  its  property  may  be 
sold  without  regard  to  the  effect  upon  its  opemtions.  Judge 
Thompson  in  the  opinion  in  Foster  v.  Fowler,  60  Pa.  27,  refer- 
ring to  the  distinction  between  corporations  which  are  agen- 
cies of  the  public  and  directly  affect  it,  and  those  which  affect 
it  only  indii'ectly  by  adding  to  its  prosperity,  said :  "  Of  the 
former  are  corporations  for  the  building  of  bridges,  turnpike 
roads,  canals  and  the  like.  The  public  is  directly  interested  in 
the  results  to  be  produced  by  such  corporations,  in  the. facili- 
ties afforded  to  travel  and  the  movements  of  trade  and  com- 
merce. It  is  well  settled  that  this  use  is  not  to  be  disturbed  by 
the  seizure  of  any  part  of  their  property  essential  to  their  active 
opemtions,  by  creditors.  They  must  recover  their  debts  by 
sequesteiing  their  earnings,  allowing  them  to  progress  with 
their  undertaking  to  accommodate  the  public.  This  direct  ben- 
efit to  and  accommodation  of  the  public  very  clearly  distinguish 
this  class  of  corporations  from  the  second  class,  viz :  private 
corporations,  or  those  in  which  the  public  is  but  indirectly 
interested,  such  as  mining  and  manufacturing  or  coal  and  iron 
companies,  etc.,  or  libmries,  litemry  societies,  schools,  and  the 
like.  Whether  they  progress  or  cease  the  public  is  not  directly 
affected,  and  hence  liens  are  enforceable  against  them  without, 
as  a  general  thing,  any  regard  to  the  effect  upon  their  oper- 
ations." 

In  the  case  above  referi'ed  to  it  was  held  that  a  mechanic's 
lien  could  not  be  enforced  against  a  water  company,  and  this 
ruling  was  followed  in  Guest  v.  Water  Co.,  142  Pa.  610,  while 
in  The  Girard  Point  Storage  Co.  v.  Southwark  Founding  Co., 
106  Pa.  248,  and  in  McLeod  v.  Central  Normal  School,  152  Pa. 
575,  it  was  decided  that  mechanics'  liens  could  be  maintained, 
as  the  defendants  were  not  quasi-public  corporations. 

The  reason  for  the  exemption  of  any  of  the  property  of  a 
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corporation  from  levy  and  sale  by  au  execution  creditor  is  that 
the  interests  of  the  public  are  involved.  The  exemption  does 
not  extend  in  any  case  to  property  not  reasonably  essential  to 
the  exercise  of  the  franchises.  If  the  charter  is  for  a  purpose 
in  which  the  public  is  directly  interested,  and  the  grant  is  for 
a  use  which  the  public  may  assert  and  enforce  as  a  right,  the 
property  of  a  corporation  necessary  for  its  operation  in  carry- 
ing out  its  public  purpose  cannot  be  sold  except  with  its  fran- 
chises under  the  special  writ  provided  by  the  act  of  1870.  If 
liowever  the  corporation  is  purely  private  and  the  public  has 
no  direct  interest  in  its  operations  or  rights  concerning  them, 
its  property  although  useful  and  necessary  to  the  conduct  of 
its  business,  may  be  sold  under  an  ordinary  writ  of  fieri  facias 
in  the  same  manner  as  the  property  of  an  individual. 

The  Reynolds  Lumber  Co.,  the  defendant  in  the  execution, 
is  a  piivate  corpomtion,  chartered  in  West  Virginia  and  doing 
business  in  New  York  and  Pennsylvania.  Its  charter  confei^s 
upon  it  the  bare  right  of  corporate  existence.  It  performed  no 
public  functions  whatever.  No  public  trust  was  committed  to 
it  or  imposed  upon  its  property,  and  the  public  had  no  inter- 
est in  its  operations  and  no  rights  connected  therewith.  Its 
business  was  of  a  private  character  and  such  as  might  have 
been  and  usually  is  carried  on  by  individuals.  Its  property, 
which  was  sold  under  the  ordinaiy  writ  of  fieri  facias,  con- 
sisted of  timber,  lumber,  merchandise,  horses  and  personal 
goods  and  chattels.  A  part  of  this  property  was  manufactured 
for  the  purpose  of  sale  and  the  rest  was  used  as  a  means  of  con- 
ducting its  ordinary  business,  and  all  of  it  could  have  been  sold 
by  the  corporation. 

As  the  property  sold  by  the  sheriff  was  subject  to  seizure 
and  sale  under  the  ordinary  writ  of  fieri  facias  and  was  so  sold 
by  him,  the  fund  realized  was  properly  paid  to  the  assignee  of 
the  plaintiff  in  the  execution.  The  order  of  the  court  of  com- 
mon pleas  of  October  25th,  1894,  directing  the  sheriff  to  pay 
the  money  into  court,  is  reversed  and  set  aside  at  the  cost  of 
the  appellee. 
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George  Irons,  Appellant,  v.  M.  N.  Allen. 

Justice  of  the  peaces— Penalties  for  taking  illegal  fees -^ Acts  of  March  28, 
ISU,  and  ApHl,  2,  1868. 

The  penalties  provided  by  the  act  of  March  28,  1814,  P.  L.  852,  against 
justices  of  the  peace  for  charging  illegal  fees  are  not  applicable  to  the 
taking  of  fees  illegal  under  the  act  of  April  2,  1868,  P.  L.  3.  The  latter 
act  provides  no  penalty,  and  the  only  punishment  for  taking  a  fee  illegal 
under  it  is  by  indictment. 

Argued  May  7,  1896.  Appeal,  No.  88,  July  T.,  1894,  by 
plaintifif,  from  judgment  of  C.  P.  McKean  Co.,  Feb.  T.,  1893, 
No.  4,  entering  nonsuit.  Before  Sterrbtt,  C.  J.,  Williams, 
McCoLLUM,  Dean  and  Fell,  JJ.    AflBrmed. 

Appeal  from  justice  of  the  peace  in  an  action  against  a  justice 
of  the  peace  for  taking  illegal  fees.     Before  Morrison,  J. 

At  the  trial  plaintiff  offered  evidence  tending  to  show  that 
defendant,  a  justice  of  the  peace,  had  charged  him  greater  fees 
than  those  allowed  by  the  act  of  April  2,  1868.  He  claimed 
the  penalty  provided  by  the  act  of  March  28,  1814,  sec.  26. 
The  court  entered  a  compulsory  nonsuit,  which  it  subsequently, 
in  an  opinion  by  Morrison,  J.,  refused  to  take  off. 

Error  assigned  was  refusal  to  take  off  nonsuit. 

J.  M.  McClurey  for  appellant,  cited :  Eudlich  on  the  Interpre- 
tation of  Statutes,  208 ;  Miller  v.  Lockwood,  17  Pa.  248 ;  Jacoby 
V.  Shafer,  105  Pa.  610. 

E.  L.  Keenan^  J.  N,  Apple  with  him,  for  appellee,  cited : 
Butts  v.  Miller,  2  Chester  Co.  Rep.  Ill ;  Derrick  &  Oit  v. 
Litsch,  2  Chester  Co.  Rep.  494;  Irwin  v.  Commissioners  of 
Northumberland,  1  S.  &  R.  505 ;  Fort  Pitt.  B.  &  L.  Assn.  v. 
Model  Plan  B.  &  L.  Assn.,  159  Pa.  308 ;  Com.  v.  Standard  Oil 
Co.,  101  Pa.  160. 

Opinion  by  Mr.  Justice  Fell,  July  18, 1895 : 
This  appeal  is  from  an  order  of  the  court  refusing  to  take  off 
a  judgment  of  nonsuit  entered  in  an  action  brought  against  a 
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justice  of  the  peace  to  recover  a  penalty  for  taking  illegal  fees. 
The  fees  of  the  justice  are  fixed  by  the  act  of  April  2, 1868, 
and  the  penalties  which  the  plaintiff  sought  to  recover  are  im- 
posed by  the  act  of  March  28,  1814.  The  question  then  is 
whether  the  penalties  fixed  by  the  earlier  act  extend  to  the  later 
act,  and  its  consideration  requires  a  review  of  the  legislation 
upon  the  subject. 

The  act  of  March  28, 1814,  is  entitled  *^  An  act  establishing 
a  fee  bill,"  and  the  26th section  provides:  "If  any  officer  what- 
soever shall  take  greater  or  other  fees  than  are  hereinbefore 
expressed  and  limited,  for  any  service  to  be  done  by  him  in  his 
office,  or  if  any  officer  shall  charge  or  demand  and  take  any  of 
the  fees  hereinbefore  ascertained  when  the  business  for  which 
such  fees  are  chargeable  shall  not  have  been  actuall}'  done  and 
performed,  or  if  any  officer  shall  chai-ge  or  demand  any  fee  for 
any  service  or  services  other  than  those  expressly  provided  for 
by  this  act,  such  officer  shall  forfeit  and  pay  to  the  party  injured 
$50.00,  to  be  recoveitsd  as  debts  of  the  same  amount  are  recov- 
erable." This  section  was  re-enacted  by  the  15th  section  of  the 
act  of  Feb.  22,  1821,  which  is  entitled  "  An  act  to  alter  and 
amend  the  fee  bill,"  and  again  re-enacted  by  the  4th  section  of 
the  act  of  April  18,  1857,  which  is  "  An  act  relating  to  the  fees 
of  aldermen,  justices  of  the  peace  and  constables."  It  is  omitted 
from  the  act  of  1868,  which  is  "  An  act  to  ascertain  and  appoint 
the  fees  to  be  received  by  the  several  officers  of  the  common- 
wealth." This  act  contains  no  penal  provision.  A  later  act, 
that  of  June  12,  1878,  fixing  the  fees  of  sheriffs,  coroners  and 
other  officers,  but  not  including  justices,  provides  a  penalty 
greater  than  that  of  the  act  of  1814.  Briefly,  the  legislation  is 
this:  the  26th  section  of  the  act  of  1814  imposes  a  penalty  for 
taking  gi'eater  or  other  fees  than  therein  expressed  and  limited. 
That  section  is  extended  to  and  made  a  part  of  the  acts  of  1821 
and  1857,  but  not  of  the  act  of  1868,  which  fixed  the  fee  in 
question.  This  act  provides  no  penalty.  The  act  of  1878 
imposes  a  new  and  more  severe  penalty,  but  does  not  apply  to 
justices  of  the  peace. 

It  is  of  interest  to  note  the  courae  of  the  criminal  law  relating 
to  this  offense  during  this  peiiod.  Before  the  act  of  1814  the 
exacting  of  illegal  fees  was  punishable  at  common  law  as  extor- 
tion.   After  the  passage  of  the  act  it  was  held  that  an  indiot- 


Digitized  by 


Google 


IRONS,  AppeUant,  v.  ALLEN.  635 

1896.]  Opinion  of  the  Court. 

ment  would  not  lie,  for  the  reason  that  as  there  was  a  penalty 
fixed  by  statute,  proceedings  by  indictment  at  common  law  were 
forbidden  by  the  act  of  March  21,  1806.  Commonwealth  v. 
Evans,  18  S.  &  R.  425.  It  was  made  punishable  by  indictment 
by  the  acts  of  March  25,  1831,  and  March  81, 1860. 

The  penalty  imposed  by  the  act  of  1814  is  not  for  taking 
illegal  fees  generally,  but  for  taking  fees  illegal  under  that  act. 
No  fee  fixed  by  the  act  of  1868  can  be  said  to  be  ''  expressed 
and  limited  "  or  "  expressly  provided  "  by  the  act  of  1814,  and 
for  taking  a  fee  illegal  under  the  act  of  1868  the  only  punish- 
ment is  by  indictment.  It  is  not  a  question  of  repeal  of  the 
26th  section  of  the  act  of  1814  by  implication  or  otherwise, 
but  of  the  omission  to  re-enact  or  extend  it ;  and  without 
such  re-enactment  or  extension  it  cannot  by  its  own  terms 
apply  to  any  offense  not  against  its  own  provisions.  This  con- 
struction is  not  close  or  narrow,  in  view  of  the  fact  that  the 
penalty  of  the  act,  as  held  in  Commonwealth  v.  Evans,  supra, 
and  Meredith's  Executor  v.  Cist,  7  S.  &  R.  183,  is  not  in  the 
nature  of  compensation,  but  is  a  penal  infliction.  It  is  a  con- 
struction required  by  the  established  rules  as  to  penal  acts,  and 
is  fortified  by  the  express  extension  of  section  26  of  the  act  of 
1814  by  the  acts  of  1821  and  1857. 

Practically  the  same  question  was  considered  and  decided  in 
Baldwin  v.  Cash,  7  W.  &  S.  427.  The  action  was  to  recover 
the  penalty  of  the  act  of  1814  for  taking  a  fee  illegal  under 
the  act  of  March  29, 1827,  which  act  like  that  of  1868  provides 
no  penalty.  It  is  said  in  the  opinion :  **  The  act  of  March  29, 
1827,  does  not  impose  any  penalty,  and  the  act  of  Feb.  22, 
1821,  which  re-enacts  the  26th  section  of  the  act  of  1814  is 
confined,  as  far  as  the  penal  clause  is  concerned  and  so  far  as 
i-elates  to  the  matter  in  question,  to  an  officer's  taking  any  of 
the  fees  hereinbefore  Jiscertained  when  the  business  for  which 
such  fee  is  chargeable  shall  not  have  been  actually  done  or  per- 
formed. But  the  fee  charged  here  is  ascertained  by  the  act  of 
March  23, 1827,  and  not  by  the  act  of  1814  or  of  1821 ;  and 
the  court  has  not  the  power  to  extend  the  penalty  to  a  fee 
given  by  a  subsequent  act  which  imposes  none."  Judge  Seu- 
GEAKT  adds  that  the  omission  of  the  penalty  from  the  act  was 
probably  inadvertent,  but  one  which  the  legislature  alone  could 
supply. 


Digitized  by 


Google 


636  IRONS,  Appellant,  v.  ALLEN. 

Opinion  of  the  Court.  [169  Pa. 

Heiniich  v.  Venter,  1  Atlantic  Reporter,  698,  was  decided 
expressly  on  the  ground  that  the  act  of  Feb.  8,  1865,  under 
which  the  fees  taken  were  illegal,  was  an  amendment  of  the 
act  of  1814.  The  act  of  1868,  although  upon  the  same  subject, 
is  not  an  amendment,  but  a  sepamte  act. 

The  judgment  is  affirmed. 


T.  H.  Paterson,  I.  Knickerbocker  and  E.  H.  Gaffney, 
trading  as  Paterson  Hardware  Company,  v.  Frank 
Blaisdell  and  Frank  Weisert,  trading  as  Blaisdell  & 
Weisert,  Appellants. 

Practice,  C.  P. — Trial^Charge  of  cotirt— Failure  to  askforinstrudioiu. 

In  an  action  to  recover  for  goods  sold  and  delivered,  where  several  items 
are  in  controversy,  the  accidental  omission  to  give  instructions  concerning 
a  matter  of  minor  importance,  to  which  the  attention  of  the  court  was  not 
called,  is  not  ground  for  reversal. 

Argued  May  8,  1895.  Appeal,  No.  872,  Jan.  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  Potter  Co.,  June  T.,  1892, 
No.  117,  on  verdict  for  plaintiffs.  Before  Stbrrbtt,  C.  J., 
Gkebn,  Williams,  McCollum  and  Fell,  J  J.    AflBrmed. 

Scire  facias  sur  mechanics  lien  for  material  sold  and  deliver- 
ed.   Before  Olmsted,  P.  J. 

At  the  trial  defendants  claimed  that  defective  materials  had 
been  furnished  for  the  roof,  and  they  also  claimed  that  8toi*e 
fronts  furnished  by  plaintiffs  were  of  poor  quality. 

The  substance  of  the  evidence  relating  to  the  store  fronts 
and  the  subject-matter  in  dispute  are  stated  in  the  opinion  of 
the  Supreme  Court. 

The  court  charged  in  part  as  follows  : 

^^  The  defendants  allege  that  the  fronts  were  of  such  poor 
manufacture  and  material  that  they  were  worthless  or  nearly 
so.  Blaisdell  and  Weisert  both  deny  that  they  agreed  to  take 
the  fronts  subject  to  such  deduction  as  Paterson  could  get  from 
the  manufacturer,  but  that  they  informed  him  that  they  did  not 
want  those  fronts  and  would  not  accept  them  under  the  contract 
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at  all ;  that  they  were  put  in  temporarily  at  Paterson's  sugges- 
tion. Blaisdell  &  Weisert  both  testified  to  the  condition  of  the 
fronts  and  to  their  patching  them  up;  one  of  them  at  least,  so 
as  to  get  the  glass  to  fit  at  all.  Now,  gentlemen,  were  these 
fronts  good,  merchantable  fronts,  such  fronts  as  are  called  for 
in  the  contmct  or  undei-standing  between  the  parties  ?  If  they 
were,  then  the  price  should  stand  as  claimed  in  the  plaintiffs* 
biU,  but  if  they  were  not,  the  plaintiffs'  bill  should  be  reduced 
to  bring  the  fronts  down  to  their  actual  value.  They  were  put 
in  and  have  been  used  ever  since  as  I  understand  it." 

Defendants  asked  no  instructions  as  to  the  store  fronts. 

Verdict  and  judgment  for  plaintiff  for  $155.43.  Defendants 
appealed. 

Error  assigned  was  above  portion  of  charge. 

W.  L  LewiSj  of  Larrahee^  Lewis  ^  Leonard^  N.  L.  Allen  and 
Eugene  Mullin  with  him,  for  appellants. 

John  Ormerod^  Benson  ^  Seibert^  A.  S.  Heck  and  0.  L.  Peck 
with  him,  for  appellees. 

Opinion  by  Mr.  Justice  Fell,  July  18,  1895 : 
The  action  in  the  common  pleas  was  to  recover  the  balance 
claimed  to  be  due  for  building  materials  furnished.  The  single 
assignment  of  error  relates  to  the  instruction  in  the  charge  as 
to  one  item  of  claim.  Frames  alleged  to  have  been  defective 
in  material  were  furnished  for  store  fronts.  Their  acceptance 
under  the  contract  was  not  insisted  upon  by  the  plaintiffs,  but 
they  were  placed  in  the  building  by  the  defendants  under  an 
agreement  made  by  the  parties  at  the  time.  The  controversy 
related  to  the  terms  of  this  agreement.  The  plaintiffs'  conten- 
tion at  the  trial  was  that  the  frames  were  accepted  and  used 
with  the  understanding  that  they  should  make  a  claim  to  the 
manufacturei's  for  a  deduction  in  price  because  of  the  defects, 
and  that  any  allowance  they  might  obtain  should  be  credited 
to  the  defendants  in  their  final  settlement.  The  defendants 
contended  that  the  agreement  was  that  the  frames  should  be 
used  temporarily  so  as  not  to  delay  the  completion  of  the  build- 
ing, and  that  better  ones  for  permanent  use  should  be  pro- 
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vided  by  the  plaintiffs.  A  settlement  was  afterward  made 
between  the  parties  which  included  all  items  of  charge  except 
that  for  the  frames.  It  was  asserted  by  the  plaintiffs  that  this 
item  was  omitted  from  the  settlement  because  their  claim  against 
the  manufacturer  for  an  allowance  had  not  been  adjusted ;  and 
by  the  defendants  that  it  was  then  agreed  that  no  charge  should 
be  made  for  the  frames.  There  was  testimony  tending  to  show 
that  the  frames  furnished  were  of  good  merchantable  quality, 
and  it  was  conceded  that  they  had  been  put  together  and  put  in 
place  and  glazed  and  painted  by  the  defendants'  workmen  and 
that  they  have  since  remained  in  use  as  a  part  of  the  building. 

The  objection  to  the  charge  is  that  wliile  the  grounds  upon 
which  a  recovery  could  be  had  were  fully  presented,  the  jury 
was  not  instructed  that  if  the  defendants'  witnesses  were  be- 
lieved a  full  defense  to  this  part  of  the  plaintiffs'  claim  had 
been  made  out.  The  portion  of  the  charge  assigned  as  error 
does  not  contain  the  whole  instruction  upon  the  subject  to 
which  it  refere.  No  specific  instructions  were  requested.  The 
contest  at  the  trial  related  to  other  charges  of  much  more  im- 
portance to  the  parties.  No  question  was  submitted  to  the  jury 
which  was  not  fairly  raised  by  the  testimony,  and  if  any  was 
omitted  the  attention  of  the  court  should  have  been  called  to 
it.  The  exception  to  the  charge  was  genei*al.  If  further  or 
more  specific  instructions  were  desired  they  should  have  been 
asked  for.  Taking  the  charge  as  a  whole  we  do  not  find  that 
it  is  inadequate  or  that  any  injustice  was  done  the  defendants. 
The  accidental  omission  to  give  instructions  concerning  a 
matter  of  minor  importance,  to  which  the  attention  of  the  court 
was  not  called,  is  not  ground  for  a  reversal. 

The  judgment  is  affirmed. 
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Cora  E.  Mix,  v.  Royal  Insurance  Co.  of  Liverpool, 
Appellant. 

Insurance — Fire  insurance — Waiver, 

Although  a  policy  of  insurance  contains  a  stipulation  that  nothing  less 
than  a  written  agreement  indorsed  on  the  policy  will  suffice  to  establish  a 
waiver,  yet  it  is  admissible  to  show  by  parol  testimony  a  waiver  by  acts 
in  pais:  McFarland  v.  The  Ins.  Co.,  134  Fa.  690;  Gould  v.  Ins.  Co.,  134 
Fa.  670. 

Where  two  witnesses  swear  positively  to  the  declarations  of  an  insurance 
agent  to  the  assured  that  it  was  not  necessary  to  make  out  proofs  of  loss, 
there  is  sufficient  evidence  of  waiver  to  submit  to  the  jury,  although  the 
testimony  of  the  two  witnesses  is  contradicted  by  the  agent. 

Deed—Spoliaiion  ofdeed—R^ormation — Evidence. 

Where  words  are  added  to  a  deed  after  execution  and  delivery,  the  par- 
ties to  the  deed,  or  either  of  them,  may  prove  the  fact  of  spoliation  without 
their  knowledge  or  consent,  and  if  the  evidence  is  sufficient  to  establish 
the  fact,  the  deed  is  the  same  as  if  the  spoliation  had  never  been  created. 

In  an  action  upon  a  policy  of  fire  insurance  brought  by  a  married  woman, 
the  insurance  company  claimed  that  plaintiff  did  not  own  the  property  in 
her  own  right,  but  held  it  in  trust  for  her  husband.  The  plaintiff  and  two 
witnesses  testified  that  after  the  deed  to  plaintiff  had  been  executed  and 
delivered,  the  words  •*  in  trust  for  Warren  Mix"  were  added  without  the 
knowledge  or  consent  of  grantor  or  grantee.  Warren  Mix  was  plaintiff^s 
husband,  and  was  dead  at  the  time  of  the  trial.  Held,  that  the  evidence 
as  to  the  spoliation  of  the  deed  was  ample  to  submit  to  the  jury.  Held^ 
also,  that  plaintiff  was  a  competent  witness,  as  her  husband  had  no  interest 
whatever  in  the  policy  sued  upon. 

Argued  May  8,  1896.  Appeal,  No.  213,  Jan.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Elk  Co.,  on  verdict  for 
plainti£f.  Before  Sterrett,  C.  J.,  Green,  Williams,  Mc- 
CoLLUM  and  Fell,  J  J.    AflBrmed. 

Assumpsit  on  policy  of  fire  insurance.    Before  Mayer,  P.  J. 

At  the  trial  it  appeai-ed  that  the  policy  sued  upon  was  issued 
to  plaintiff,  Cora  £.  Mix.  Plaintiff  put  in  evidence  a  deed, 
showing  a  oonveyiince  of  the  property  insured  to  "Cora  E. 
Mix,  in  trust  for  Warren  Mix."  At  the  close  of  plaintiff's 
case  defendant  moved  for  a  nonsuit  because  the  deed  offered  by 
plaintiff  showed  that  she  was  simply  a  trustee  for  the  property. 
The  court  overruled  the  motion,  and  permitted  the  plaintiff 
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and  two  other  witnesses  whom  she  called  to  testify  that  the 
words  "  in  trust  for  Warren  Mix  "  were  added  after  the  deed 
had  been  executed  and  delivered,  and  that  neither  grantor  nor 
grantee  had  any  knowledge  of  them,  and  never  consented  to 
their  insertion.  The  offer  under  which  this  evidence  was 
admitted  was  as  follows  : 

"  The  plaintiff  offera  to  prove  that  the  words  *  in  trust  for 
Warren  Mix '  were  inserted  in  the  deed  from  Mary  B.  Wain- 
wright  to  Cora  E.  Mix,  dated  March  11,  1893,  which  has  been 
offered  in  evidence,  after  execution  and  delivery  thereof  and 
without  the  knowledge  of  the  gmntor  or  grantee  ;  and  that  at 
the  time  said  deed  was  delivered  Com  E.  Mix  made  and 
delivered  to  Warren  Mix  her  judgment  note  for  all  her  indebt- 
edness to  him,  amounting  to  two  thousand  dollai-s,  and  that  in 
truth  and  in  fact  the  land  was  not  held  in  trust  for  WaiTen 
Mix,  but  owned  absolutely  by  Cora  E.  Mix,  and  that  neither 
the  grantor  nor  the  gmntee  knew  of  the  interpolation  of  the 
said  words  in  the  deed  until  to-day." 

Objected  to. 

1st.  As  incompetent  and  irrelevant. 

2d.  As  not  being  rebuttal. 

8d.  Plaintiff  having  offered  in  evidence  the  deed  referred 
to  as  her  title  to  the  premises,  should  not  be  permitted  to  con- 
tradict or  vary  its  express  terms  in  this  proceeding,  and  after 
the  death  of  the  cestui  que  trust. 

By  the  Court :  ^'  Evidence  admitted  and  bill  sealed  for  de- 
fendant." [5] 

Cora  E.  Mix  recalled  and  examined  in  her  own  behalf. 

Mr.  Hall:  '* Defendant's  counsel  objects  to  the  testimony  of 
this  witness,  she  being  the  wife  of  Warren  Mix,  as  an  incom- 
petent witness,  he  being  dead,  under  the  act  of  assembly 
of  1869  and  1887." 

By  the  Court :  "  Objection  overruled,  evidence  admitted  and 
bill  sealed  for  defendant."  [6]  ♦ 

It  appeared  that  no  formal  proofs  of  loss  had  been  made,  but 
two  witnesses  testified  that  the  company's  agent  had  stated  to 
Mrs.  Mix  that  it  was  not  necessary  to  make  out  proofs  of  loss. 
The  agent  denied  that  he  made  any  such  statement. 

Defendant's  points,  among  others,  \Vere  as  follows : 
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"2.  One  of  the  conditions  of  the  policy  requires  formal 
proofs  of  loss  in  a  prescribed  form  to  be  furnished  by  the  assured 
within  sixty  days  after  the  fire,  and  it  being  stipulated  in  said 
policy  that  *no  ofiBcer,  agent  or  other  representative  of  this  com- 
pany shall  have  the  power  to  waive  any  provision  or  condition  of 
this  policy,  except  such  as  by  the  terms  of  this  policy  maybe  the 
subject  of  agreement  indorsed  thereon  or  added  thereto  and  as 
to  such  provisions  and  conditions  no  officer,  agent  or  represen- 
tative shall  have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless  such  waiver,  if  any, 
shaU  be  written  upon  or  attached  thereto,'  and  there  being  no 
evidence  of  proofs  of  loss  having  been  furnished  as  stipulated 
and  no  waiver  thereof  in  writing,  the  plaintiff  cannot  recover, 
and  the  verdict  must  be  for  the  defendant.  Answer :  Under 
the  evidence  in  the  case  this  point  is  refused."  [9] 

"  3.  Under  the  conditions  of  this  policy  the  adjuster  had  no 
power  to  waive  proofs  of  loss,  and  even  if  the  jury  believe  that 
the  adjuster  did  make  the  statement  testified  to  by  the  plaintiff 
and  one  other  witness,  such  statement  does  not  amount  to  a 
waiver  under  this  policy.  Answer :  We  say  to  you  that  under 
the  evidence  in  the  case  we  think  Mr.  Taylor  was  more  than  a 
mere  adjuster.  He  was  sent  there  and  specially  authorized  by 
this  company  to  make  a  settlement  of  the  loss  and  constituted 
their  special  agent  by  the  terms  of  the  letter  which  has  been 
offered  in  evidence  by  the  plaintiff."  [10] 

"  4.  The  deed  offered  in  evidence  by  the  plaintiff,  showing 
that  the  buildings  destroyed  were  deeded  to  plaintiff  in  trust 
for  Warren  Mix,  she  cannot  sustain  an  action  on  this  policy 
which  is  in  her  own  name,  and  the  verdict  must  be  for  the  de- 
fendant.    Answer :  Refused."  [1] 

"  5.  If  the  court  refuses  to  charge  as  requested  in  the  fourth 
point,  then  the  court  is  requested  to  charge  that  under  the  deed 
offered  by  plaintiff,  there  can  be  no  recovery  on  this  policy  for 
any  of  the  buildings  destroj-ed  by  fire  and  claimed  for  in  this 
action.  Answer :  Whether  or  not  she  is  entitled  to  recover 
under  this  deed  will  depend  upon  the  view  taken  of  the  evi- 
dence offered  by  the  plaintiff  for  the  purpose  of  reforming  this 
deed.  If  the  juiy  believe  the  testimony  of  the  witnesses  who 
have  been  called  by  the  plaintiff  to  explain  the  manner  in  which 
the  words  *  in  trust  for  Warren  Mix '  were  inserted  in  the  deed 
Vol.  clxix— 41 
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then  we  say  to  you  the  plaintiff  is  entitled  to  recover  and  would 
have  sufficient  title  upon  which  she  could  recover  upon  this 
policy."  [2] 

"  6.  The  testimony  offered  in  rebuttal  by  plaintiff  to  the 
effect  that  the  words  '  in  trust  for  Wan-en  Mix '  appearing  in 
the  deed  offered  in  evidence  by  plaintiff  and  in  the  record 
thereof  is  wholly  insufficient  to  reform  the  said  deed  and  to 
vary  the  express  terms  thereof.  Answer :  This  point  is  refused. 
We  have  referred  the  testimony  to  the  jury  and  if  they  believe 
that  testimony  we  think  it  is  sufficient  to  reform  the  deed  for 
the  purposes  of  this  suit."  [8] 

"  7.  This  action  being  based  upon  a  policy  of  insurance  issued 
in  the  name  of  Cora  E.  Mix  in  her  own  right,  and  the  plaintiff 
having  offered  as  part  of  her  case  in  chief  and  as  evidence  of 
her  title,  a  deed  to  her  Mn  trust  for  Warren  Mix,'  it  is  incom- 
petent for  the  plaintiff  to  reform  or  change  this  deed  in  this 
action  so  as  to  correspond  with  the  title  set  out  in  the  policy 
of  insurance.     Answer:  This  point  is  refused."  [4] 

The  court  charged  in  part. as  follows: 

"  [Taylor  says  that  he  refused  to  make  a  settlement  of  the 
loss  at  that  time  and  gave  as  a  reason  that  he  had  some  mis- 
givings as  to  the  origin  of  the  fire,  and  was  not  satisfied  as  to  how 
the  fire  originated,  and  in  consequence  of  that  refused  to  settle 
the  loss  or  make  any  adjustment  of  it  at  that  time.]  [7] 

"Although  this  policy  has  this  written  stipulation  in  it,  that 
the  insured  shall  within  sixty  days  after  the  fire  render  a  state- 
ment to  the  company  of  the  loss,  yet  this  stipulation  may  be 
waived  by  the  company  by  the  acts  and  conduct  of  the  com- 
pany, or  its  authorized  agent ;  and  if  the  jury  believe  from  the 
testimony  in  this  case,  that  Taylor  did  in  truth  and  in  fact  state 
to  Mrs.  Mix,  after  lie  examined  the  premises,  that  it  was  not 
necessary  for  her  to  make  out  proofs  of  her  loss,  then  we  say 
to  you  that  that  would  be  a  waiver  of  this  requirement  of  the 
policy  as  to  making  out  the  proofs  of  loss  within  sixty  days 
after  the  fire  occurred. 

"  [Or  if  you  believe  from  the  testimony  of  Mr.  Taylor  him- 
self, that  he  refused  to  adjust  or  make  a  settlement  of  this  loss 
on  the  ground  that  he  had  some  questions  in  his  mind  as  to 
how  this  fire  originated,  then  we  say  to  you  that  it  was  a  waiver 
on  the  part  of  the  companj'^  of  this  condition  in  the  policy  re 
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quiring  the  assured  to  give  sixty  days'  notice  of  the  statement 
of  her  loss.]  "  [8] 

Verdict  and  judgment  for  plaintiff  for  $1,980.48.  Defendant 
appealed. 

.Errors  assigned  were  (1-4,  7-10)  above  instructions,  quot- 
ing them ;  (5,  6)ruling8  on  evidence,  quoting  the  bill  of  excep- 
tions. 

0.  H.  Bergner^  McCauley  ^  Ames  and  Thomas  R.  Murray 
with  him,  for  appellant. — Evidence  was  inadmissible  to  reform 
the  deed,  and  what  was  offered  was  insufficient:  Cadell  v. 
Allen,  99  North  Carolina,  542 ;  Juniata  Building  Assn.  v.  Het- 
zel,  103  Pa.  507 ;  Lycoming  Ins.  Co.  v.  Sailer,  67  Pa.  108 ; 
Swan  V.  Watertown  Ins.  Co.  of  Pa.,  96  Pa.  37 ;  Jackson  v. 
Payne,  114  Pa.  67. 

There  was  no  evidence  of  waiver:  German  American  Ins. 
Co.  V.  Hocking,  115  Pa.  398;  Ins.  Co.  v.  Bi-own,  128  Pa.  386; 
Welsh  V.  London  Ins.  Co.,  151  Pa.  607. 

The  clause  that  the  interest  of  the  insured  must  be  truly 
stated  is  binding  in  Pennsylvania:  Diffenbaugh  v.  Ins.  Co., 
150  Pa.  270. 

Rarry  Alvan  RalU  for  appellee. — If  the  equitable  interest  in 
an  estate  is  in  the  insured,  the  fact  that  the  legal  title  is  in 
another  does  not  amount  to  a  misstatement  of  his  interest  or 
violate  a  policy  which  provides  that  it  shall  be  void  if  the  as- 
sured is  not  the  entire  unconditional  and  sole  owner  for  his 
own  use  and  benefit:  American  Basket  Co.  v.  Farmerville  Ins. 
Co.,  3  Hughes,  U.  S.  C.  C.  251 ;  Ins.  Co.  v.  Fogelman,  35 
Mich.  48;  Cal.  Ins.  Co.  v.  Union  Compress  Co.,  123  U.  S.  387  ; 
Ins.  Co.  V.  Engle,  52  Md.  468 ;  Pittsburg  Ins.  Co.  v.  Frazee, 
107  Pa.  521 ;  Phoenix  Ins.  Co.  v.  Fulton,  80  Ga.  224 ;  Wil- 
liams  V.  Buffalo  German  Ins.  Co.,  17  Fed.  Rep.  63 ;  Bellatby 
V.  Thomaston  Ins.  Co.,  61  Me.  414 ;  Franklin  Ins.  Co.  v.  Coates, 
14  Md.  285;  Mutual  Ins.  Co.  v.  Deale,  18  Md.  26;  Columbia 
Ins.  Co.  V.  Lawrence,  10  Peters,  507. 

A  plea  of  misrepresentation  must  also  aver  an  increase  of 
hazard,  and  that  the  fact  would  have  increased  the  premium  or 
prevented  the  insurance :  Ins.  Co.  v.  Chase,  5  Wall.  509 ;  Lu- 
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cena  v.  Crawford,  3  Bosanquet  &  Puller,  75 ;  Kentucky  Ins. 
Co.  V.  Southard,  8  B.  Monroe  (Ky.)  641 ;  Tubbs  v.  Ins.  Co., 
84  Mich.  646;  Mosly  v.  Ins.  Co.,  55  Vt.  142;  Roth  v.  City 
Ins.  Co.,  6  McLean,  324. 

It  is  competent  for  insurers  to  waive  performance  of  a  formal 
condition  introduced  into  policy  solely  for  their  own  benefit : 
Ins.  Co.  V.  Todd,  83  Pa.  272 ;  Francis  v.  Ins.  Co.,  1  Dutch. 
(N.  J.)  78;  Buckley  v.  Garrett,  47  Pa.  204;  Ins.  Co.  v.  Tay- 
lor,  73  Pa.  342 ;  Bonnert  v.  Ins.  Co.,  129  Pa.  558 ;  Ins.  Co.  v. 
Cochran,  88  Pa.  230  ;  Ins.  Co.  v.  Moyer,  97  Pa.  441  ;  Snowden 
V.  Ins.  Co^  122  Pa.  502;  Ins.  Co.  v.  Dougherty,  102  Pa.  568 ; 
Thierolf  v.  Ins.  Co.,  110  Pa.  37  ;  Ins.  Co.  v.  Erb,  112  Pa.  149; 
Roe  V.  Ins.  Co.,  149  Pa.  94 ;  Welsh  v.  London  A.  C,  151  Pa. 
607 ;  Fritz  v.  Ins.  Co.,  154  Pa.  384. 

Notwithstanding  a  stipulation  in  a  policy  of  insurance  that 
nothing  less  than  an  express  agreement  indorsed  thereon  shall 
be  construed  as  a  waiver  of  any  of  its  conditions,  parol  testi- 
mony is  admissible  to  show  a  waiver  by  acts  in  pais  of  the  in- 
surance company:  McFarland  v.  Ins.  Co.,  134  Pa.  590;  Gould 
V.  Ins.  Co.,  134  Pa.  570 ;  Elkins  v.  Ins.  Co.,  113  Pa.  386;  Wach- 
ter  v.  Assur.  Co.,  132  Pa.  428 ;  Ins.  Co.  v.  McCrea,  41  Am.  R., 
652 ;  N.  W.  Iron  Co.  v.  Ins.  Co.,  26  Wis.  78 ;  Warren  v.  Ins. 
Co.,  16  Wis.  439;  Pechner  v.  Ins.  Co.,  65  N.  Y.  195  ;  Ins.  Co. 
v.  Wilkinson,  13  WaU.  222;  Ins.  Co.  v.  Norton,  96  U.  S.  234; 
Ins.  Co.  V.  Slockbower,  26  Pa.  199 ;  Wood  on  Ins.  496,  497. 

Opikion  by  Mr.  Justice  Green,  July  18, 1895 : 
The  first  five  assignments  raise  practically  but  one  question, 
and  that  is,  the  effect  of  the  words, '' in  trust  for  Wanen  Mix," 
in  the  plaintiff's  deed,  upon  her  right  to  recover  on  the  policy 
in  suit.  It  was  alleged  and  proved  by  the  plaintiff  by  the  tes- 
timony of  two  witnesses,  other  than  heraelf,  that  these  words 
were  not  in  the  deed  when  it  was  executed  and  delivered. 
One  of  the  witnesses  was  the  grantor  in  the  deed  and  the 
other  the  scrivener  who  wrote  it.  The  question  raised  by  the 
proof  was  not  a  question  of  reformation  of  the  deed,  it  was 
simply  a  question  of  spoliation.  Of  course  the  parties  to  a 
deed  or  either  of  them  may  prove  the  fact  of  spoliation  with- 
out their  knowledge  or  consent,  and  if  the  evidence  is  suffi- 
cient  to   esUiblish  the  fact,  the  deed  is  the  same  as  if  the 
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spoliation  had  never  been  committed.  The  proof  of  spoliation 
in  this  case  is  ample  without  considering  the  testimony  of  the 
plaintijff.  It  would  have  been  error  to  withhold  it  from  the  jury 
or  to  depreciate  its  sufficiency  by  comparing  it  with  the  kind  of 
testimony  which  is  required  in  the  cases  where  attempts  are 
made  to  reform  and  change  written  instruments  by  parol  testi- 
mony. 

There  is  no  merit  in  the  sixth  assignment.  The  title  to  the 
real  estate  was  not  at  issue  in  this  case.  No  judgment  that 
could  be  rendered  would  in  any  manner  affect  the  right  of 
pei-sons  claiming  title  in  Warren  Mix.  It  was  an  action  to 
recover  money  due  upon  a  policy  of  fire  insurance  made  with 
Cora  Mix,  not  with  her  husband.  He  had  no  interest  in  it. 
If  she  recovei*s  the  money  is  bet's,  if  she  fails  it  is  not  his.  He 
could  get  nothing  in  any  event.  She  was  clearly  a  competent 
witness. 

On  the  question  of  waiver  the  proof  was  ample.  Two  wit- 
nesses swore  positively  to  the  declarations  of  tlie  agent  that  it 
was  not  necessary  to  make  out  proofs  of  loss.  It  is  tiue  he 
denies  using  the  language  attributed  to  him,  but  that  raises 
only  a  question  of  the  credibility  of  the  witnesses,  which  is 
exclusively  for  the  jury.  He  was  the  adjuster  of  the  plaintiff 
and  was  sent  as  a  special  agent  to  adjust  this  loss  and  effect  a 
settlement  of  the  claim.  He  was  therefore  clothed  with  the 
full  powei*s  of  the  company  for  that  purpose.  He  refused  to 
settle  because  he  had  doubts  as  to  the  cause  of  the  fire.  This 
was  a  refusal  at  the  time  to  pay  anything. 

On  the  question  of  waiver  of  the  proofs  of  loss,  it  has  been  so 
many  times  decided  that,  although  a  policy  of  insurance  contiiins 
a  stipulation,  that  nothing  less  than  a  written  agreement  indoi-sed 
on  the  policy  will  suffice  to  establish  a  waiver,  yet  it  is  admis- 
sible to  show  by  parol  testimony  a  waiver  by  acts  in  pais,  that 
it  is  scarcely  necessary  to  refer  to  tlie  authorities.  They  have 
been  collected  in  McFarland  v.  The  Ins.  Co.,  134  Pa.  590,  and 
Gould  V.  Ins.  Co.,  134  Pa.  570.  In  the  case  of  State  Ins.  Co. 
V.  Todd,  83  Pa.  272,  Gordon,  J.,  referring  to  the  case  of  Ins.  Co. 
V.  Stauffer,  9  Cas.  397,  said,  "  But  in  the  opinion  in  that  case, 
delivered  by  Strong,  J.,  it  is  held  that  it  is  competent  for  insurers 
to  waive  performance  of  a  formal  condition  introduced  into  a 
policy  solely  for  their  own  benefit.     Also  that  such  waiver  need 
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not  be  express,  but  may  be  inferred  from  the  acts  of  the  iusurei-s, 
evidencing  a  recognition  of  their  liability,  or  even  from  their 
denial  of  obligation  exclusively  for  other  reasons."  In  this  case 
as  in  the  present  the  contention  was  that  the  defendant  company 
was  not  liable  because  the  proofs  of  loss  were  not  furnished 
within  the  designated  time,  and  we  held  the  condition  was 
waived  on  account  of  the  interference  of  the  secretary  of  the 
company  with  the  adjustment. 

In  the  present  case  the  testimony  of  two  witnesses  is  direct 
and  positive  that  tlte  special  agent  sent  to  adjust  the  claim 
expressly  told  the  plaintiff  and  her  husband  that  it  was  not  neces- 
saiy  to  make  out  the  proofs  of  loss  and  swear  to  them  and  send 
them  in.  This  was  shortly  after  the  fire  and  after  plaintiff  had 
notified  the  company  of  the  loss.  It  is  true  the  special  agent 
denied  this  but  there  were  two  witnesses  against  one,  and  one 
of  them  was  entirely  disinterested;  and,  in  any  event,  the  testi- 
mony raised  only  a  question  of  credibility  which  was  exclusively 
for  the  jurj",  and  the  jury  gave  credence  to  the  plaintiff's  wit- 
nesses. 

The  testimony  of  Taylor  sustains  the  comments  of  the  oourt 
complained  of  in  the  seventh  and  eighth  assignments,  and  we  do 
not  think  there  was  any  error  in  the  answei*8  of  the  court  to 
the  second  and  third  points  of  the  defendant  as  expressed  in 
the  ninth  and  tenth  assignments. 

Judgment  affirmed. 
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ACTIONS. 

1.  Bight  qf-^Married  tooman  may  maintain  in  her  own  name,  when 
deserted  by  husband,  for  death  of  minor  child.    Kerr  r.  B*  B«9  95. 

ADMINISTRATOR. 

1.  Trxistee—Not  as  to  realty.  Where  the  administrator  of  an  estate 
purchases  from  one  of  the  heirs  his  interest  in  the  land,  pays  the  con- 
sideration, receives  the  delivery  of  the  deed,  and  holds  the  same  for 
twenty  years  without  any  allegation  of  fraud,  the  purchase  will  not  be 
held  to  be  within  the  rule  which  forbids  a  trustee  from  purchasing 
property  from  his  cestui  que  trust.  An  administrator  ex  officio  has 
no  title  to  real  estate  belonging  to  the  decedent,  and  holds  no  fiduciary 
or  quasi  fiduciary  relationship  to  the  heirs.    Land  Co*  T«  Weidner^  359. 

AFFIDAVIT  OF  DEFENSE. 

1.  Sufficiency  of— Contract^  entire  and  several.  Parol  evidence  to 
vary  written  contract    Martin  r.  Fridenberg,  447. 

2.  Sufficiency  of—Illegal  contract — Allegation  insufficient.  In  an  ac- 
tion upon  a  bond  it  is  not  enough  that  the  afiidavit  of  defense  alleges 
that  the  debt  secured  by  the  bond  was  for  money  embezzled;  that 
the  creditor  accepted  the  bond  in  lieu  of  the  money  embezzled;  and 
that  the  acceptance  of  the  bond  worked  the  release  of  the  debtor 
**  from  all  liability  to  prosecution  for  said  crime  of  embezzlement*' 
It  must  go  further  and  allege  the  employment  of  criminal  proceedings, 
or  the  threat  to  resort  to  them,  as  a  means  of  coercion  to  compel  the 
execution  of  the  bond.    Portner  T.  Klrchner^  472. 

3.  Sufficiency — Streets— Paving,    Mack  T.  Eddleman^  452. 

ANNUITY. 

1.  -Arrears — Apportiomnent  when  binding  upon  annuitant.  Where 
land  charged  with  an  annuity  is  sold  at  sherifiTs  sale  in  different  lots 
to  several  parties,  and  the  annuitant  and  the  purchaser  of  one  of  the 
parts  thereof  have  shown  by  a  long  course  of  dealing  that  they  regarded 
the  charge  as  apportioned  between  the  several  purchasers  by  the  acre, 
and  not  according  to  the  relative  value  of  the  pai-ts  as  shown  by  the 
price  paid  at  the  sheriff's  sale,  the  rule  adopted  is  binding  upon  the 
administratrix  of  the  annuitant,  and  she  cannot  recover  arrears  of 
annuities  based  upon  the  value  of  the  lands.    Jones's  Est*)  392. 

2.  Widows,  Deficiency  of  when  to  be  made  up  out  of  rents  of  the 
residuary  real  estate.    Denis's  Est«i  493. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Adjudication  qf  deceased  assignee's  administrator's  account  bind- 
ing upon  the  substituted  assignee*  Where  an  assignee  for  the  benefit 
of  creditors  appropriates  a  fund  to  his  personal  use,  and  upon  the 
adjudication  of  his  administrator's  account  in  the  orphans'  court  the 
auditor  appointed  determined  that  the  fund  which  is  in  the  decedent's 
assets  belongs  to  the  assigned  estate,  and  directs  said  fund  to  be  trans- 
ferred to  the  substituted  assignee,  which  report  is  confirmed  without 
appeal,  such  direction  fixes  the  status  of  the  fund,  and  upon  the  settle- 
ment of  the  account  of  the  substituted  assignee  the  personal  repre- 
sentatives of  the  deceased  assignee  cannot  again  raise  the  question  of 
the  ownership  of  such  fund.    Wurts's  £st«f  254. 

2.  Purchase  of  claims  by  assignee — Presumption — Rights  of  personal 
representative  qf  assignor  and  assignee.  Where  the  assignee  for  the 
benefit  of  creditors  purchases  claims  against  the  assigned  estate  at  a 
discount,  he  will  not  be  allowed  to  recover  dividends  upon  such  claims 
to  an  amount  greater  than  he  paid  for  tlieni ;  and  where  there  is  no 
direct  evidence  that  he  purchased  them  for  his  own  benefit,  the  pre- 
sumption is  that  the  purchase  was  made  for  the  benefit  of  the  assigned 
estate;  and  where  the  specific  dividends  declared  upon  the  claims  pur- 
chased by  him  had  been  received  by  the  assignee  in  his  lifetime  or  by 
his  personal  representatives  after  his  death,  that  is  not  sufficient  to 
give  the  latter  standing  to  contest  the  claim  of  the  personal  represent- 
ative of  the  assignor  to  a  fund  consisting  of  dividends  declared  upon 
claims  of  other  creditors  remaining  unclaimed  in  the  hands  of  the  sub- 
stituted assignee.    Wurts's  Assigned  EsU,  254. 

3.  Special  assignment  for  the  ben^t  of  releasing  creditors — Rights  of 
assignor  against  creditors  to  pro  rata  shares  which  remain  unclaimed  by 
other  creditors.  Where  a  debtor  makes  an  assignment  of  a  portion  of 
his  property  for  the  benefit  of  releasing  creditors,  with  the  direction 
in  the  deed  of  assignment  that  the  fund  is  to  be  distributed  pro  rata 
among  them,  and  that  the  shares  of  those  creditors  who  refuse  to  sign 
the  release  are  to  revert  to  the  assignor,  the  releasing  creditor  becomes 
thereby  a  purchaser  for  value  of  a  share  in  the  fund  pro  rata  with 
other  creditors,  but  he  obtains  no  interest  whatever  in  the  pro  rata 
shares  of  other  creditors,  and  hence  a  fund  consisting  of  dividends 
which  have  remained  unclaimed  by  the  creditors  on  whose  claims  they 
were  declared  for  a  period  of  more  than  twenty-one  years  is  payable 
to  the  personal  representatives  of  the  original  assignor,  and  not  to 
other  unpaid  creditors  of  the  assigned  estate:  Estate  of  Potter  & 
Page,  54  Pa.  465,  followed.    WarU'd  Est,,  254. 

ATTACHMENT. 

1.  Will — Legacy — Life  estate — Trusts  and  trustees.  Where  a  testa- 
tor gives  his  estate  to  trustees  to  pay  over  the  income  thei*eof  to  a  son 
for  life,  and  after  the  son's  decease  to  pay  over  the  principal  to  testa- 
tor's children,  the  life  estate  of  the  son  is  subject  to  attachment  for 
his  debts,  and  so  long  as  an  attachment  against  the  son  remains  in 
force,  it  is  the  duty  of  the  trustees  to  hold  the  interest  moneys  as 
they  fall  due,  over  and  above  the  amount  of  the  son's  exemption,  to 
await  the  termination  of  the  suit.    Bremer  r*  Mohiiy  91. 
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BANKS  AND  BANKING. 

1.  Principal  and  agent  —  Discounting  note — Cashier'' 8  knowledge. 
The  knowledge  of  the  cashier  of  a  bank  of  a  defense  to  a  promissory 
note,  if  acquired  in  the  course  of  the  transaction  which  results  in  the 
discounting  of  the  note,  is  the  knowledge  of  the  bank,  and  will  deprive 
it  of  the  position  of  an  innocent  holder  for  value. 

The  question  was  not  raised,  and  is  therefore  not  decided,  whether 
a  clause  in  a  promissory  note  waiving  the  benefit  of  the  exemption 
laws  impairs  its  negotiability.    Bank  r.  SteTer^  574. 

BOROUGHS. 

1.  Borough  of  Warrenr^Act  of  March  6,  1845.  The  act  of  March  6, 
1845,  authorizing  the  burgess  and  town  council  of  Warren  borough  to 
*May  out  into  lots  any  ground  not  belonging  to  individuals  along  the 
banks  of  the  Allegheny  river  and  Conewango  creek  in  the  bounds  of 
.  said  borough,  and  the  same  to  sell  and  convey  ....  provided  that 
nothing  herein  contained  shall  interfere  with  the  use  of  said  river  and 
creek  as  public  highways,''  did  not  authorize  the  borough  authorities 
to  sell  any  land  along  the  margin  of  the  river  and  creek  within  the 
limits  of  Water  street  as  shown  by  the  original  plot  of  the  commis- 
sioners.   Com.  T.  Toung  Men's  C.  A*f  24. 

CHARGE  OF  THE  COURT. 

1.  Negligence  ^Inadequate  charge  qf  court — Ground  for  reversal. 
The  Supreme  Court  will  I'everse  a  judgment  in  favor  of  the  plaintiff 
in  an  action  of  trespass  for  pjsrsonal  injuries,  where  the  charge  of  the 
trial  judge  contains  no  clear  statement  of  the  questions  involved,  and 
no  adequate  presentation  of  any  of  them ;  and  the  inadequacy  of  the 
charge  is  such  as  to  be  in  its  effect  upon  the  jury  misleading,  and  in 
its  effect  upon  the  defense  unfair.    Tletz  T*  Traetion  Co.^  516. 

2.  Parol  sales  of  real  estate — Parol  partition.  Inadequacy  of  charge 
of  court  on  the  testimony  in  leaving  the  question  to  the  jury  only  on 
the  credibility  of  the  witnesses,  and  not  directing  their  attention  to  its 
vague  and  uncertain  character.    Howell  v.  Mellon^  138. 

3.  Practice^  C,  P,  Failure  to  ask  for  instructions  will  excuse  acci- 
dental omission  to  give  such  instruction  on  a  matter  of  minor  impor- 
tance.   Paterson  t.  Blaisdell^  636. 

4.  Sale — Warranty,  In  an  action  to  recover  money  paid  for  cattle, 
plaintiff  averred  in  his  statement  that  the  suit  was  founded  on  a  breach 
of  warranty  of  the  cattle.  The  principal  contention  was  as  to  whether 
there  was  a  waiTanty  or  not.  There  was  evidence  that  two  of  the 
heifers  purchased  of  defendants  were  never  delivered.  Held,  that,  in 
the  absence  of  a  request  to  instruct  as  to  the  item  of  claim  based  on 
the  nondelivery,  it  was  not  error  to  fail  to  give  such  instruction. 
Brinser  r.  Longenecker,  51. 

CHARGES  OF  LAND. 

1.  How  apportioned  between  purchasers  at  sheriff^s  sale.  Where 
land  charged  with  an  annuity  is  sold  at  sheriff's  sale  in  different  lots 
to  different  parties  the  apportionment  of  the  principal  of  the  legacy 
between  the  teri'e  tenant  and  the  remaindermen,  who  are  not  bound 
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CHARGES  OF  LAND— continued. 

by  the  acts  of  the  annuitant  for  life,  will  be  under  the  long  estab- 
lished rule  that  purchasers  at  sherifiTs  sales  of  land,  subject  to  a  com- 
mon incumbrance,  must  contribute  to  the  dischai'ge  of  the  incumbrance 
in  proportion  to  the  value  of  their  respective  lots.  Carpenter  v.  Koons, 
20  Pa.  222,  followed.    Jones's  Est,  392. 

2.  Will.  Held  by  its  terms  to  create  a  charge  on  lands  and  not  a 
personal  charge  against  the  sons  taking  land  subject  to  a  provision  fur 
widow.    Weiler'g  Est.,  66. 

CHARITY. 

1.  Military  organization  is  a  public  cliarity  and  as  such  not  subject 
to  taxation.    Philadelphia  r.  Battery  A,  526. 

2.  Taxation — Charitable  institution — Exemption — Use  of  property, 
Penn  Hospital  r.  Delaware  Co.y  305. 

CHARTER. 

1.  Street  railway.  Construction  of  charter  touching  liability  for 
street  paving  and  replacing  old  paving  with  new.    Phila*  T.  B«  R«f 

269. 

COAL  LEASE. 

1.  Practice,  C,  P,  Act  June  10,  1893,  P.  L.  415,  for  quieting  title. 
Petition  and  answer.  Issue  refused  when  claim  is  not  to  the  land  or 
its  possession  but  to  a  part  of  the  product,  e.  g.  coal.  Canal  Co*  t« 
Genet,  343. 

CONSTITUTIONAL  LAW. 

1.  Local  and  special  legislation.  The  act  June  6, 1893,  P.  L.  342, 
authorizing  taking  of  public  burial  places  under  certain  circumstances 
is  repugnant  to  art  III.  §  7  of  Const,  of  Pa.  City  of  York  School 
District's  App.y  70. 

CONST.  OF  PA. 

1.  Art  III.,  §  7.  Special  legislation.  Act  of  June  6, 1893,  P.  L.  342, 
authorizing  taking  of  public  buiial  places,  etc.,  unconstitutionaL 
City  of  York  School  District'^  App.,  70. 

CONTRACT. 

1.  Custom — Evidence — Technical  terms.  Where  terms  are  used  in 
a  contract  which  are  known  and  understood  by  a  paitioular  class  of 
persons  in  a  certain  special  or  peculiar  sense,  evidence  to  that  effect  is 
admissible,  for  the  purpose  of  applying  the  instrument  to  its  proper 
separate  matter.    GuiUon  T«  Eamshaw,  463. 

2.  Earnings  of  married  women — Contract  between  husband  and  wife — 
Acts  cf  1887  and  1893.    Hading  T.  Urichy  289. 

3.  Entire  and  several — Parol  evidence  to  vary  written  contract.  In 
an  action  to  recover  the  purchase  money  of  a  house  sold  under  a 
written  agreement,  an  affidavit  of  defense  is  sufficient  to  prevent  judg- 
ment, which  avers  that  the  agreement  sued  on  does  not  embody  the 
whole  contract;  that  the  contmct  was  for  the  purchase  of  three  houses, 
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CONTRACT— continued. 

one  owned  by  plaintiff  alone,  and  the  other  two  by  plaintiff  and  M. ; 
that  a  written  agreement  was  prepared  for  the  purchase  of  the  other 
two  properties,  to  be  executed  in  connection  with  the  one  sued  on,  and 
that  it  was  not  executed  because  M.  was  absent;  that  the  defendant 
signed  the  paper  in  suit,  relying  on  plaintiff's  promise  that  the  other 
should  be  executed  by  M.  and  himself  not  later  than  the  next  day; 
that  it  was  never  executed;  and  that  plaintiff  had  not  tendered  a  deed 
for  the  other  two  properties,  but  only  for  property  mentioned  in  writ- 
ing upon  which  suit  was  brought.    Martin  r*  Fridenbergy  447. 

4.  Evidence — Competency  of  witnesses,  Held^  that  the  proper  remedy 
was  in  contract,  not  replevin.    Bicken  r*  Winters,  126. 

5.  Evidence.  Sufficiency  of  parol  evidence  to  set  aside  contract  on 
ground  of  fraud.    Pyroleom  Co.  r.  Hardware  Co.,  440. 

6;  Gambling  contract — Purc/iaseqf  stocks  upon  margin.  A  judgment 
entered  on  a  judgment  note  given  to  a  broker  to  secure  margins  will 
not  be  opened  where  the  evidence  shows  that  the  broker  at  defend- 
ant's request,  and  with  defendant's  money,  bought  shares  of  stock,  and 
received  and  retained  the  certificates  until  at  defendant's  request  they 
were  sold  again;  that  the  proceeds  of  the  stock  were  retained  by  the 
broker,  and  used  by  him  in  part  payment  of  other  stock  purchased  at 
defendant's  request;  and  that  the  purchase  and  sale  of  stocks  con- 
tinued in  this  way  until  the  defendant  was  in  the  broker's  debt,  when 
the  judgment  note  in  question  was  given  to  secure  the  balance  due. 
Hopkins  Y.  O'Kane,  478. 

7.  Guaranty — Hazard  of  experiment.  In  a  suit  on  a  written  agree- 
ment under  which  plaintiff  agrees  to  erect  according  to  plans  prepared 
by  it  **one  continuous  melting,  regenerative  tank  melting  furnace, 
with  12  working  holes  designed  to  work  ZQ  window  glass  blowers  in 
three  shifts  of  12  blowers  each  per  day  of  twenty-four  hours,  the  fur- 
nace to  be  operated  with  fuel  gas  manufactured  from  coal  by  what  is 
known  as  *  Wellman '  producers,"  and  "  to  erect  three  of  said  producers 
and  connect  same  with  gas  valve  of  said  furnace  by  flues  or  con- 
duits of  suitable  size  to  convey  the  gas  from  producers  to  valve  in 
sufficient  quantity  to  operate  said  furnace,"  and  "  to  erect  two  addi- 
tional producers  and  connect  same  by  flues  or  conduits  of  suitable 
size  with  two  blowing  furnaces  and  three  flattening  ovens  erected  or 
to  be  erected  by  second  party  (defendant),  also  with  floater  kiln  here- 
inafter named  to  be  erected  by  first  party"  (plaintiff);  and  "first 
party  (plaintiff)  guarantees  that  the  work  will  be  done  in  a  thoroughly 
workmanlike  manner  and  that  all  material  used  will  be  of  the  best 
quality  for  the  purpose  required;  and  further  that  the  gas  flues  or 
conduits  will  have  capacity  sufficient  to  supply  the  various  furnaces 
and  ovens  named,  and,  while  not  guaranteeing  absolutely  the  success- 
ful operation  of  the  furnaces,  first  party  (plaintiff)  to  use  every  en- 
deavor in  its  power  to  make  them  operate  successfully;"  it  appeared 
that  this  method  of  melting  glass  and  operating  the  furnace  with  fuel 
gas  had  hardly  passed  the  stage  of  experiment,  and  both  parties  had 
full  knowledge  and  experience  in  glass  manufacture;  it  was  held  that 
the  plaintiff  was  bound  to  show  (1)  that  the  work  was  done  in  a  thor- 
oughly workmanlike  manner,  and  that  the  material  used  was  of  the 
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CONTRACT— continued. 

best  quality  for  the  purpose;  (2)  that  the  gas  flues  had  a  capacity 
sufficient  to  supply  the  furnaces  and  ovens;  (8)  that  it  had  used  every 
endeavor  in  its  power  to  make  them  operate  successfully;  but  all  the 
hazard  of  what  was  an  experiment  was  to  be  assumed  by  defendant, 
and  it  may  be  assumed  that  plaintiff  did  not  intend  to  guarantee  a 
successful  result,  and  that  defendant  did  not  exact  such  guaranty. 
DixoB-Woods  Co.  t.  Glass  Co.,  167. 

8.  Illegal  contract  so  alleged  arising  out  of  taking  security  for  money 
embezzled.    Portner  ?•  Kirschner,  472. 

9.  Illegality  qf^Ditorce,  A  wife  having  refused  to  join  her  hus- 
band in  a  deed  of  lands  owned  by  her  husband,  subsequently  entered 
into  a  written  agreement  with  her  husband^s  brother  by  which,  in  con- 
sideration of  her  joining  in  the  deed,  she  was  to  be  paid  by  the  brother 
a  certain  sum  of  money.  It  was  also  stipulated  that  in  any  proceed- 
ing she  might  institute  against  her  husband  for  divorce,  she  would  not 
assign  any  other  reason  therefor  than  the  desertion  of  her  by  her  hus- 
band. Part  of  the  money  was  paid  in  cash,  and  part  by  note.  In  a 
suit  upon  the  note  the  brother  offered  evidence  that  at  tlie  time  the  note 
was  executed  there  was  a  parol  agreement  by  the  wife  that  the  note 
was  not  to  be  paid  until  she  had  prosecuted  to  successful  issue  divorce 
proceedings  against  her  husband.  Held,  that  as  the  written  agree- 
ment contained  a  sufficient  consideration  to  sustain  the  note,  the  de- 
fendant could  not  set  up  the  parol  contract,  although  against  public 
policy,  to  defeat  the  agreement. 

In  such  a  case  the  integiity  of  the  established  written  contract  could 
not  be  affected  by  what,  if  true,  was  a  collateral  undertaking  to  do  an 
unlawful  act.  The  written  contract  did  not  rest  on  a  vicious  consid- 
eration, which  struck  at  the  contract  itself  so  that  it  never  had  a  legal 
entity.  It  rested  on  a  perfectly  good  consideration,  wholly  indepen- 
dent of  the  merely  collateral  promise.  No  verdict  against  the  con- 
tract could  on  such  evidence  be  sustained.    Irvin  T*  IrrlDy  520. 

10.  Implied  acceptance  —  Estoppel.  Plaintiff  offered  defendant's 
manager  to  supply  it  with  certain  writings  of  certain  authors  for  pub- 
lication for  a  year  in  weekly  installments  on  certain  terms;  the  man- 
ager declined  to  make  a  contract  for  a  year,  but  offered  to  conti-act 
on  other  terras  suggested  by  him.  The  parties  separated  without 
agreement.  Subsequently,  defendant  published  in  its  newspaper  an 
announcement  that  cei*tain  authors  named  (nearly  all  of  whom  wei-e 
those  whose  writings  were  embi*aced  in  plaintiffs  offer  and  with  whom 
defendant  had  no  conti-acts)  would  contribute  to  its  pages  during  the 
ensuing  year.  Ileld^  that  such  publication  did  not  in  law  constitute 
an  acceptance  of  plaintiff^s  proposal,  but  was,  at  most,  an  item  of 
evidence  to  be  considered  in  determining  that  question.  Held  further, 
that  such  publication  would  not  operate  as  an  estoppel  so  as  to  pre- 
vent defendant  from  showing  that  plaintiff's  offer  was  not  accepted. 
MeClare  t.  Times  Pab.  Co.,  213. 

11.  Measure  of  damages,  where  vendor  stands  in  attitude  of  complete 
performance  and  vendee  refuses  so  to  receive  goods.  Rules  governing 
resale  of  goods  by  vendor.    Gaillon  T*  EamshaWy  463. 

12.  Parol  sales  qfreaX  estate — Parol  partition — Charge  of  court  upon 
testimony— Question  for  jury.     Howell  T.  Mellon^  138. 
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13.  PartnersJiip — Lectse,  Agreement  purporting  to  be  a  lease  by 
which  alleged  lessor  was  to  share  in  profits  held  to  be  partnership 
agreement  and  not  a  lease,  although  it  stipulated  that  said  alleged 
lessor  should  not  be  liable  for  debts  contracted  by  the  alleged  lessee. 
Merrall  t.  Dobbins,  480. 

CONVEYANCING. 

1.  Describing  lot  as  bound  by  a  street.  The  rule  that,  where  a  public 
street  or  highway  is  called  for  as  a  boundary  or  monument  in  a  deed, 
title  passes  to  the  grantee  to  the  middle  of  the  highway  in  the  absence 
of  a  reservation  or  restriction  expressed  or  necessarily  implied,  applies 
where  the  street  or  highway  referred  to  has  been  opened  or  adopted 
by  the  law  of  the  municipality,  or  the  deed  recognizes  it  as  an  exist- 
ing highway.  Paul  v.  Carver,  26  Pa.  223,  followed.  Union  Burial 
Ground  v.  Robinson,  5  Whart.  18;  Bellinger  v.  Union  Society,  10  Pa. 
135;  Brooklyn  Street,  118  Pa.  640,  distinguished.  Bleim  J.  Daaben- 
spreeky  282. 

CORPORATIONS. 

1.  ExeciUion— Fieri  facias — Act  qf  April  7,  1870.  If  a  corporation 
is  purely  private,  and  the  public  has  no  direct  interest  in  its  openi- 
tions,  or  rights  concerning  them,  its  property,  however  useful  and 
necessary  for  the  conduct  of  its  business,  may  be  sold  under  an  ordi- 
nary writ  of  fieri  facias  in  the  same  manner  as  the  property  of  an  in- 
dividual; and  in  such  case  the  plaintiff  in  the  execution  is  entitled  to 
the  fund  raised  by  the  sale,  to  the  exclusion  of  general  creditors. 
Neither  Hopkins  and  Johnson's  Appeal,  00  Pa.  69,  nor  Bank  y.  Coke 
Co.,  137  Pa.  601,  are  in  conflict  with  this  principle. 

Distinction  shown  between  Foster  v.  Fowler,  60  Pa.  27,  and  Guest  v. 
Water  Co.,  142  Pa.  610,  on  the  one  hand,  and  Girard  Point  Storage  Co. 
y.  Southwark  Founding  Co.,  105  Pa.  248,  and  McLeod  v.  Central  Nor- 
mal School,  152  Pa.  575,  on  the  other.    Reynolds  T«  Lumber  Co.^  626 

COURT  RECORDS. 

1.  Certificate — Errors.  The  records  of  a  court  import  verity,  and 
therefore  it  is  incumbent  upon  the  judge  who  certifies  to  them  to  see 
to  it,  under  the  full  authority  given  by  the  constitution  to  all  courts, 
that  manifest  errors  are  corrected.  Dixon- Woods  Co*  T«  Glass  Co.  9 
167. 

CRIMINAL  LAW. 

1.  Compounding  cf felony — Embezzlement.  An  embezzler  is  under  a 
legal  and  moral  obligation  to  repay  the  person  whose  money  he  has 
wrongfully  appropdated  to  his  own  use,  and  it  is,  therefore,  not  against 
public  policy  nor  unlawful  for  him  to  give  security  for  its  return  at  a 
future  day.    Portner  t.  Krischner,  472. 

2.  Evidence — Conviction  for  perjury — Effect  qf  pardon.  A  witness 
convicted  of  perjury  but  pardoned  is  competent  but  his  credibility  is 
for  the  jury.    Delhi  T.  Bogers,  316. 
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CURTESY. 

1.  Estate  by  the  curtesy  Statutes  of  1848,  1850,  1855,  1863  and  1867. 
An  estate  by  the  curtesy  has  not  been  annihilated  by  the  statutes  of 
April  11,  1848,  P.  L.  536,  sec.  10;  April  22,  1850,  P.  L.  553,  sec.  20; 
May  4,  1855,  P.  L.  430;  April  1,  1863,  P.  L.  212,  and  April  3,  1887, 
P.  L.  332,  nor  by  the  decisions  interpreting  them;  but  it  still  exists  a^ 
a  freehold  estate  in  the  husband,  incapable  of  divestiture  during  the 
wife^s  life,  except  by  joint  deed  of  the  husband  and  the  wife.  Boase^S 
Est.  T.  XcKern  Poor  Dist.,  116. 

CUSTOM. 

1.  Evidence  of— Technical  terms.  Evidence  of  custom  of  the  trade 
at  Cartagena  held  admissible.    Gallloii  T«  EarnshaWy  463. 

DAMAGES. 

1.  Measure  of— Consequential  damages — Bailroads,  Where  a  portion 
of  a  lot  is  taken  plaintiff  may  show  not  only  value  of  the  part  taken 
but  depreciation  in  value  of  the  remainder.    Gomstock  T.  By.  Co.^  582. ' 

2.  Measure  of— Contract.  It  was  not  error  for  the  court  to  charge 
the  jury  that  "  if  they  found  the  plaintiff  did  not  perform  its  contract 
then  defendant  was  entitled  to  damages  in  (1)  the  amount  I'^asonably 
and  necessarily  expended  in  completing  the  contract;  (2)  the  expenses 
incurred  and  material  lost  in  attempting  to  opei*ate  the  plant  so  long 
as  it  was  reasonable  to  operate  it  in  order  to  ascertain  whether  it 
would  operate  successfully;  (3)  the  expense  incurred  necessary  to  pre- 
serve the  tank  and  material  in  it,  while  making  necessary  changes  in 
flues  and  producers;  (4)  fair  compensation  on  the  testimony  for  the 
use  of  the  plant  while  deprived  of  its  use  by  failure  of  plaintiff  to 
fulfill  its  contract.'^    Dixon-Woods  Co.  t.  Glass  Co.,  167. 

3.  Measure  of  damages — Contract.  Where  a  vendor  stands  in  the 
attitude  of  complete  performance  on  his  part,  and  the  vendee  refuses 
to  receive  the  goods,  the  vendor  may  sell  the  goods  for  the  market 
price  at  the  place  of  delivery,  but  in  making  the  sale  he  is  bound  to 
exercise  reasonable  and  intelligent  judgment  in  ascertaining  the  mar- 
ket price  at  that  point. 

In  such  a  case  it  is  immaterial  that  the  vendor  mixes  with  the  goods 
an  inferior  grade  of  goods  to  further  the  sale  of  the  whole.  If  such 
mixture  results  in  a  less  price  than  the  market  price  for  the  goods  sold 
to  the  vendee,  the  vendor  must  account  for  the  market  price  of  the 
goods  originally  sold.    Gaiilon  T.  Eamshaw,  433. 

4.  Widening  street.  Tenant  may  recover  for  damage  to  leasehold 
interest    Justice  t.  Phila.,  503. 

5.  Widening  street — Measure  of  damages  for  Injury  to  leasehold  in- 
terest.   Market  value.    Loss  by  dirt  and  grime.    Shaw  T.  Phlla.,  506. 

DEED. 

1.  Conditions — Railroad  stations.  Where  a  deed  to  a  railroad  com- 
pany contains  a  condition  that  the  company  shall  erect  at  a  place 
designated  a  freight  and  passenger  station,  the  character  of  the  sta* 
tion  to  be  maintained  is  to  be  determined  by  the  needs  of  those  who 
use  it  and  of  the  company.    Caldwell  t.  R.  B.^  99. 
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2.  Construction  qf^Squity— Jurisdiction,  Where  the  whole  con- 
troversy turns  upon  the  constmction  of  a  deed  containing  certain 
grants,  whether  the  terms  of  the  grant  have  been  exceeded  or  not  is 
a  legal  question  and  should  be  determined  in  a  court  of  law  and  a  bill 
in  equity  will  not  lie.    Booher  T.  Browning,  18. 

8.  Conteyancing — Describing  lot  as  bounded  by  street — Title  passes  to 
middle  of  street,    Bleim  t.  Daabenspreok,  282. 

4.  Description — Boundaries,  The  representation  of  a  tract  of  land 
in  a  plot  as  abutting  upon  another  ti'act,  or  upon  a  stream  or  other 
natural  object  is  the  same  as  saying  in  words  that  it  extends  to  the 
other  tracts  or  stream  as  its  boundary. 

Under  the  act  of  April  18,  1795,  the  site  of  the  present  borough  of 
Warren  was  surveyed  into  lots,  streets  and  alleys  by  commissioners 
appointed  by  the  commonwealth,  and  the  lots  were  sold  by  number  as 
laid  down  on  the  plot  returned  by  the  commissioners.  The  names  and 
widths  of  the  streets  were  marked  upon  the  draft;  and  the  southern 
boundary  of  Water  street  was  shown  on  it  by  the  irregular  margin  of 
the  river.  It  was  marked  "  Water  street,  one  hundred  feet  wide." 
The  plot  showed  the  section  of  the  street  in  dispute  as  bordering  on 
the  river  on  the  souUi.  Another  section  of  the  street  was  shown  on 
the  plot  as  not  bordering  on  the  river,  and  land  between  it  and  the 
river  was  plotted,  the  streets  entering  the  street  at  this  section  were 
extended  across  to  the  nver,  while  streets  entering  it  on  the  section  in 
dispute  were  not  so  extended.  Held^  that  the  southern  boundary  was 
the  river,  and  that  the  width  of  the  street  was  not  limited  to  one  hun- 
dred feet.    Com.  T.  Toang  Men's  Christian  Asso.y  24. 

5.  Spoliation  of  deed — Beformation — Evidence,  Where  words  are 
added  to  a  deed  after  execution  and  delivery,  the  parties  to  the  deed, 
or  either  of  them,  may  prove  the  fact  of  spoliation  without  their  knowl- 
edge or  consent,  and  if  the  evidence  is  sufficient  to  establish  the  fact, 
the  deed  is  the  same  as  if  the  spoliation  had  never  been  created. 

In  an  action  upon  a  policy  of  fire  insurance  brought  by  a  man-led 
woman,  the  insurance  company  claimed  that  plaintiff  did  not  own  the 
propei-ty  in  her  own  right,  but  held  it  in  trust  for  her  husband.  The 
plaintiff  and  two  witnesses  testified  that  after  the  deed  to  plaintiff  had 
been  executed  and  delivered,  the  words  **  in  trust  for  Warren  Mix" 
were  added  without  the  knowledge  or  consent  of  grantor  or  grantee. 
Warren  Mix  was  plaintiff's  husband,  and  was  dead  at  the  time  of  the 
trial.  Heldy  that  the  evidence  as  to  the  spoliation  of  the  deed  was 
ample  to  submit  to  the  jui-y.  Held,  also,  that  plaintiff  was  a  compe- 
tent witness,  as  her  husband  had  no  interest  whatever  in  the  policy 
sued  upon.    Mix  t.  Ins.  Co.^  639. 

DECEDENT'S  ESTATE. 

1.  Distribution — Lunatic  widow,  A  husband  of  ample  means  left  to 
his  wife  merely  the  interest  on  a  small  sum  of  money  for  her  life.  A 
few  days  after  the  husband's  death  the  wife  was  duly  found  by  inquisi- 
tion to  be  a  lunatic  and  a  committee  appointed.  Proceedings  were 
instituted  to  have  the  inquisition  traversed,  and,  in  the  meantime  an 
attempt  was  made  by  the  wife's  relatives  to  compel  the  committee  to 
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elect  to  take  agidnst  the  will.  Pending  the  proceedings,  the  legatees 
obtained  $1,000  from  the  executor  and  advanced  it  to  the  committee, 
to  be  used  for  the  comfortable  support  of  the  widow.  Subsequently 
the  committee  elected  to  take  against  the  will.  Held,  that  the  share 
of  the  widow  in  the  final  distribution  should  be  chai-ged  with  the 
$1,000  advanced  to  the  committee.    Hambright's  Est.,  57. 

2.  Practice,  C.  P. — Petition  for  removal  qf  executors — Responsive 
answer.    Sender's  Est.,  249. 

3.  Will — Annuity — Deficiency  qf  income  due  widow  made  up  out  of 
the  rents  of  the  rasiduary  estate.    Denis's  Est.^  493. 

4.  Will — Charge  on  land.  Clause  in  will  creating  a  charge  upon 
land  and  not  a  mere  personal  obligation  upon  the  sons  who  accepted 
the  land.    Weiler's  Est.,  60. 

5.  Will — Debt — Extingtiinhment — Evidence — Statute  of  limitations— 
When  tolled—Tranter  of  stock  as  collateral.    Sender's  Est.,  239. 

6.  Will— Residuary  clause— Intestacy.    Striewig's  Est.,  61. 

7.  Will— Rule  in  Shelley's  case— Life  Est.    Grimes  T.  Shirk,  74. 

8.  Will — Rules  cf  construction — Bequest  of  library — Class  of  legatees. 
Benson's  Est.,  602. 

9.  Will.  When  a  testamentary  paper  disposing  of  **  effects'*  will 
not  pass  after  acquired  real  estate.    Price's  Est*,  294. 

10.  Will— Trust  Est— Attachment    Bremer  t.  Mohn,  91. 

DISTRIBUTION. 

1.  Decedents^  estates.  Advance  from  executor  to  lunatic  widow 
charged  against  her  share,  her  committee  electing  to  take  against  the 
will.    Hambrighrs  Est.,  57. 

DISCRETION  OF  COURT. 

1.  Liquor  law — Retail  license.  The  S.  C.  will  not  reverse  for  discre- 
tion in  refusing.    Qninton's  License,  115. 

DIVORCE. 

1.  Contract — Illegality  of— Public  policy.  It  is  not  against  public 
policy  for  a  wife  to  enter  into  a  written  contract  with  a  third  i>er80D, 
for  a  valuable  consideration,  that  in  any  proceeding  she  may  institute 
against  her  husband  for  divorce  she  will  not  assign  any  other  reason 
therefor  than  desertion.    Irrin  t.  Irrin,  529. 

EJECTMENT. 

1.  Act  of  March  12,  1891 — The  distinction  between  suits  and  contro- 
versies. While  several  actions  of  ejectment  brought  to  recover  title  to 
the  same  piece  of  land  may  all  form  part  of  the  same  controversy,  they 
are,  nevertheless,  separate  and  distinct  suits  within  the  meaning  of 
the  proviso  of  the  act  of  March  12,  1891,  P.  L.  53.  Hence,  where  the 
first  action  of  ejectment  was  brought  before  the  passage  of  this  act 
and  the  second  afterwards,  a  deed  which  would  have  been  defectively 
acknowledged  had  it  not  been  for  the  curative  provisions  of  the  act  is 
admissible  in  evidence  upon  the  second  ejectment  Land  Co*  T* 
Weidner,  359. 
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2.  Equitable  ^ectment—Res  a^udicata.  In  an  action  of  ejectment 
where  there  is  nothing  in  the  record  to  show  that  it  was  an  equitable 
ejectment,  and  where  it  is  clear  that  the  plfdntififs  claim  was  partly  if 
not  exclusively  on  the  ground  that  the  deed  under  which  defendant 
claimed  title  was  not  properly  acknowledged,  the  mere  fact  that  the 
defendant  who  was  a  gi*antee  of  the  plaintiff  held  such  a  quasi  fiduciary 
relationship  to  the  plaintiff  as  to  make  the  deed  invalid  is  not  sufficient 
to  convert  the  action  into  an  equitable  ejectment,  and  to  render  the 
proceedings  res  ad  judicata  between  the  parties  and  pHvies;  especially 
where  the  plaintiff,  after  obtaining  possession,  takes  a  rule  upon  the 
defendant  to  bring  another  ejectment  or  be  barred.  Land  Co.  T. 
Weldner,  359. 

EMBEZZLEMENT. 

1.  Compounding  of  felony  is  not  shown  by  taking  security  for  money 
embezzled.    Portner  t.  Kirschner,  472. 

EMINENT  DOMAIN. 

1.  Railroads,  Consequential  damages  for  portion  of  lot  not  taken 
but  impaired  in  value.    Comstock  T.  B*  B.  Co.,  582. 

EQUITY. 

1.  Jurisdiction — Construction  of  deeds.  A  bill  in  equity  will  not  lie 
to  compel  the  removal  or  to  restrain  the  operation  of  a  narrow  gauge 
railroad,  where  defendants  constructed  the  road  under  a  grant  to 
search  for,  dig  and  carry  away  minerals,  and  where  the  whole  contro- 
versy turns  upon  the  construction  of  the  deed  containing  these  grants. 
Whether  the  terms  of  the  grant  have  been  exceeded  or  not  is  a  legal 
question  and  should  be  determined  in  a  court  of  law.  Booher  t* 
BrowBingy  la 

2.  Municipal  law.  Equity  has  no  power  to  intervene  by  injunction 
in  the  matter  of  change  of  grade,  which  rests  exclusively  in  munici- 
pal discretion.    McHale  T.  B*  B*y  416. 

3.  Parol  testimony  to  vai*y  deed — Railroad — Obstruction  of  water 
power.  Plaintiffs,  in  1884,  conveyed  by  deed  to  defendant  company  a 
right  of  way  over  his  land  for  a  railroad,  on  condition  that  defendant 
should  erect  at  or  near  a  place  designated  a  freight  and  passenger 
station,  with  sidings  for  the  conveuient  shipment  of  freight  to  and 
from  the  station.  More  than  six  years  after  the  completion  of  the 
road,  he  filed  his  bill  to  compel  by  injunction  the  location  of  the  sid- 
ing in  such  a  manner  as  to  enable  him  to  connect  it  with  a  track  to 
his  sawmill,  and  to  require  the  defendant  ix)  so  construct  and  main- 
tain its  road  as  to  restore  a  water  power  on  his  property,  and  to  estab- 
lish a  station  to  be  named  **  Caldwell.^*  All  the  lights  alleged  in  the 
bill  except  that  of  having  a  station  and  siding,  rested  upon  an  alleged 
oral  agreement  made  at  and  before  the  delivery  of  the  deed.  Defend- 
ant's answer  alleged  compliance  with  the  condition  of  the  deed  in  so 
far  as  plaintiff  would  permit,  and  denied  the  alleged  oral  agi'eement 
It  also  alleged  that,  prior  to  the  filing  of  the  bill,  plaintiff  had  insti- 
tuted an  action  in  ejectment  to  recover  the  land,  and  also  an  action  to 

Vol.  clxix — 42 
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recover  damages  for  the  injuries  complained  of,  which  actions  were 
still  pending.  The  case  was  referred  to  a  master,  who  heard  the  tes- 
timony of  the  plaintiff  and  the  scrivener  who  wrote  the  deed,  in  sup- 
port of  the  oral  agreement,  and  the  testimony  of  the  agent  of  defendant 
denying  that  any  such  oral  agreements  had  been  made.  The  master 
decided  that  the  testimony  of  the  plaintiff  and  the  scrivener  was  not 
sufficient  to  overcome  the  responsive  answer,  the  testimony  of  defend- 
ant's agent  and  the  corroborative  evidence  of  the  deed  itself,  and  that 
therefore  the  alleged  oral  agreements  were  not  established  by  the  evi- 
dence. He  further  found  that  the  injury  to  the  water  power  was 
partly  caused  by  plaintifiTs  own  negligence,  and  that  therefore  plain- 
tiff had  no  cause  for  an  injunction.  The  master's  finding  was  approved 
by  the  court  below.  Held,  (1)  That  the  master's  finding  was  fully 
justified  by  the  evidence;  (2)  that  plaintiff  had  a  full  and  adequate 
remedy  at  law  to  which  he  had  in  the  first  instance  resorted,  and  to 
which  he  should  be  left.    Caldwell  T.  B.  B.9  99. 

4.  Res  aij^judicata — Accounts  qfa  trustee  of  a  railroad  property- 
Claim  arising  after  accounting  and  settlement,  AhVs  Assigned  Est^y 
609. 

ESTOPPEL. 

1.  Contract — Implied  acceptance.  Facts  of  the  case  held  not  to  raise 
an  estoppel.    MeClnre  T*  Times  Co.y  213. 

2.  Fire  insurance — Insurable  interest.    Light  T*  Ins.  Co.f  310. 

EVIDENCE. 

1.  Binding  instructions — Stop,  I.  <ft  I. — Weight  cf  evidence.  In  an 
action  to  recover  damages  from  a  railroad  company  for  personal  inju- 
ries suffered  by  plaintiff,  in  consequence  of  a  collision  at  a  railroad 
crossing  of  a  highway  on  which  the  plaintiff  was  riding  in  a  carriage, 
it  is  the  duty  of  the  court  to  g^ve  binding  instructions  for  the  defend- 
ant where  the  only  evidence  that  the  carriage  was  stopped  and  plain- 
tiff looked  and  listened  is  the  plaintiff's  own  testimony,  which  is  fiatly 
contradicted  by  the  testimony  of  the  driver  of  the  carriage  and  by 
four  other  disinterested  witnesses  who  saw  the  occunence.  Holden 
T.  B.  R.9 1. 

2.  Competency  of  witness.  In  a  suit  on  a  fire  insurance  policy,  tlie 
plaintiff,  a  married  woman,  may  testify  as  to  spoliation  of  a  deed  affect- 
ing her  title  by  inserting  the  words  "  in  trust  for  Warren  Mix  "  (her  late 
husband),  he  having  no  interest  in  the  policy  sued  upon.  Mix  ?• 
Ins.  Co.9  639. 

3.  Competency  of  witness — Calling  opposite  party  for  cross-examina- 
tion. Where  the  grantee  in  a  deed  is  dead,  the  grantor  is  an  incom- 
petent witness  against  his  assignee,  and  he  is  not  rendered  competent 
by  the  fact  that  he  was  called  for  cross-examination  by  the  grantee's 
executors  in  another  proceeding  growing  out  of  the  same  controversy. 
Land  Co.  t.  Weidner,  359. 

4.  Contract — Custom — Technical  terms.  Defendant  agreed  in  writ- 
ing to  purchase  from  plaintiffs  all  the  dry  iron  ore  of  usual  quality 
which  plaintiffs  can  collect  from  the  San  Anisetto  mine  during  the  rest 
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of  the  year,  up  to  ten  thousand  tons  or  thereabouts,  at  the  price  of  six 
shillings  per  ton  of  2240  lbs.,  f.  o.  b.  Cartagena,  guaranteed  to  contain 
a  yield  of  fifty  per  cent  of  iron  in  the  natural  state,  with  a  sliding  scale 
at  the  rate  of  three  pence  per  unit  additional  for  every  unit  over  fifty 
per  cent,  and  with  a  deduction  of  foui*  pence  per  unit  for  eveiy  unit 
under  fifty  per  cent  Plaintiff  offered  to  prove  that  it  was  the  custom 
at  Cartagena  to  fix  a  standai*d  of  fifty  per  cent  with  a  sliding  scale  to 
regulate  the  price  according  to  the  result  of  the  assay  of  the  cargo 
when  discharged;  that  when  a  sliding  scale  was  thus  fixed  for  the  rise 
or  fall  of  the  price  of  iron  ore,  the  purchaser  was  obliged  to  receive 
the  mineral,  provided  it  did  not  go  below  forty-five  per  cent  or  forty- 
six  per  cent.  Defendant  claimed  that  the  ore  showed  only  forty-eight 
and  forty-nine  per  cent  of  iron.  Held^  that  the  testimony  as  to  the 
custom  of  the  trade  at  Cartagena  was  admissible.  Guillon  ?•  Earn- 
shawy  463. 

6.  Contract— Parol  agreement — UehtUtaU  Where  plaintiff  offered  in 
evidence  the  written  agreement  upon  which  it  relied  as  a  ground  of 
recovery,  it  was  not  competent  for  it  to  set  up  a  contemporaneous 
parol  agreement  in  rebuttal  of  defendant's  claim  for  damages  where 
no  fraud  or  mistake  was  alleged  which  would  authorize  a  modification 
of  the  writing.  The  inti'oduction  in  rebuttal  of  such  new  matter  was 
not  warranted  by  the  evidence. 

In  such  case  it  was  competent  to  prove  that  the  tank  built  and 
designed  by  plaintiff  had  not  sufficient  capacity  for  thirty-six  men 
working  three  shifts  per  day.    Dixon-Woods  Co*  v.  Glass  Co.,  167. 

6.  Contributory  negligence.  Kebuttal  of  presumption  that  deceased 
stopped,  looked  and  listened.    Connerton  T.  Canal  Co.,  330. 

7.  Conviction  for  petjury — Effect  of  pardon.  A  pardon  does  away 
with  the  future  consequences  of  a  criminal  act  as  completely  as  if  it 
had  never  been  committed. 

The  English  distinction  between  the  effect  of  a  pardon  after  convic- 
tion of  perjury  at  common  law,  and  under  the  statute,  cannot  be  sus- 
tained here.  In  Pennsylvania  the  power  of  pardon  is  given  by  the 
constitution  with  only  one  exception,  and  the  legislature  cannot  make 
any  further  restrictions  directly  or  indirectly. 

A  witness  who  has  been  convicted  of  perjury  but  pardoned  by  the 
governor  is  competent,  notwithstanding  the  acts  of  March  31,  1860, 
and  May  23, 1887,  but  his  credibility  is  for  the  juiy.  Diehl  r.  RodgerSy 
316. 

8.  Decedents  estate —  Will — Debt — ExtinguisJanenL  Testatrix  by  her 
will  bequeathed  money  alleged  to  be  due  her  from  her  brother  and  for 
which  she  held  certain  collateral  security.  The  brother,  who  was  an 
executor,  legatee  and  devisee  under  the  will,  testified  that  pai*t  of  the 
security  I'eferred  to  had  been  accepted  by  decedent  in  full  satisfaction 
of  such  indebtedness;  that  subsequently  he  gave  her  additional  secu- 
rity with  the  understanding  that  all  sums  realized  from  all  the  col- 
lateral which  she  held  over  and  above  his  indebtedness  to  her  should 
be  returned  to  him.  It  also  appears  that  in  the  inventory  of  the  ex- 
ecutors an  item  was  contained  as  follows:  *'  Indebtedness  of  J.  W. 
Souder  to  decedent  of  $7,000  secured  by  sundry  collaterals  of  uncer- 
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tain  and  unknown  value,  face  value  $7,000."  Held,  that  the  evidence 
was  insufficient  to  prove  a  payment  of  the  indebtedness.  Soader's 
Est.,  239. 

9.  Deed— Spoliation  of.  Reformation.  Sufficiency  of  evidence  to 
submit  to  jury.    Mix  T.  Ins*  Co.,  639. 

10.  Depoaition^Inadmlssible  in  another  suit  Where  the  deposition 
of  a  justice  of  the  peace  wlio  has  certified  tlie  acknowledgment  of  a 
deed  was  offered,  not  to  show  fraud  or  to  deny  his  signature,  but  to 
contradict  the  fact  that  he  had  taken  an  acknowledgment,  it  was  prop- 
erly ruled  as  not  admissible,  because  (1)  the  evidence  of  the  fact  is  not 
admissible,  and  (2)  the  deposition  taken  in  a  suit  between  other  par- 
ties is  not  admissible.    Land  Co.  T.  Weidnery  359. 

11.  Eminent  domain — Railroads — Connequentlal  damages.  Land  hav- 
ing been  taken  by  a  railroad,  evidence  is  admissible  of  a  water  tank 
near  plaintifTs  land  not  as  a  ground  for  direct  damages  for  its  con- 
struction but  that  its  location  multiplied  trains  at  that  point  Corn- 
stock  T.  By.  Co.,  582. 

12.  Equity — Responsive  answer — Parol  evidence  to  vary  deed.  Rail- 
road.   Obstruction  of  water  power.    Caldwell  T.  B.  B.,  99. 

13.  Fire  insurance— Proof  of  loss.  Construction  of  policy.  Boyle  T. 
Ins.  Co.,  349. 

14.  Fraud — Mechanic's  lien.  What  is  sufficient  evidence  of.  When 
it  is  alleged  that  the  contractor  was  the  actual  owner  and  had  con- 
tracted with  nominal  owner  for  purpose  of  defrauding  sub-contractors 
and  material  men.    Lacas  r.  Heron,  510. 

15.  Negligence  by  borough  in  maintaining  sidewalk.  Comment  of 
the  judge  as  to  credibility  of  the  evidence  held  to  be  proper  and  not 
ground  for  reversal    Bosevere  T.  Borough,  555. 

16.  Negligence  of  gunners— Accidental  shooting.  Sufficient  evidence 
of  defendant's  negligence  to  submit  to  jury.  Winans  T.  Bandolph, 
606. 

17.  Parol  evidence — Contract — Fraud.  In  an  action  against  a  part- 
nership upon  a  written  contract  the  testimony  of  two  of  the  partners 
that  the  defendants  were  induced  to  execute  the  contract  by  false 
representations  made  by  the  agent  of  the  plaintiff  as  to  the  quality  and 
the  successful  operation  of  the  articles  purchased,  is  sufficient  to  set 
aside  the  contract  on  the  ground  of  fraud. 

Where  the  defendants  ai-e  not  attempting  to  alter  the  written  con- 
tract by  parol,  but  to  avoid  it  on  account  of  the  falsity  of  the  repre- 
sentations which  induced  the  execution  of  it,  neither  the  fact  that  the 
VTltnesses  are  members  of  said  firm  nor  that  they  are  joint  parties  hav- 
ing a  community  of  interest,  suffices  to  establish  their  legal  identity 
as  one  person,  within  the  meaning  of  the  rule  that  a  written  instru- 
ment cannot  be  changed  or  reformed  except  by  the  testimony  of  two 
witnesses  or  of  one  witness  and  corroborating  circumstances  equiva- 
lent to  another  witness.    Pyrolenm  Co.  T.  Hardware  Co.,  440. 

18.  Parol  to  vary  written  contract.  Affidavit  of  defense.  Contract. 
Entire  and  several  contract.    Martin  T.  Fridenberg,  447. 

19.  Parol  evidence — Contract  In  an  action  upon  a  written  contract 
where  the  defendant  claims  that  he  was  induced  to  sign  the  contract 
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by  the  fraud  and  misrepresentations  of  the  plaintiff,  a  witness  is  com- 
petent to  testify  to  declarations  made  by  plaintiff  piior  to  the  execu- 
tion of  the  contract,  although  the  witness  states  that  he  did  not 
recollect  the  date  of  the  contract,  and  that  he  was  not  present  when 
it  was  signed,  but  other  evidence  in  the  case  shows  that  the  declara- 
tions testified  to  by  the  witness  were  repeatedly  made,  up  to,  and  at 
the  very  time  the  contract  was  signed.  Pyroleom  €o«  T*  Hardware 
Co.,  440. 

20.  Parol  sales  qfreaX  estate — Parol  partition — Charge  qf  court  upon 
testimony — Question  for  jury.  A.,  by  his  last  will  and  testament,  de- 
vised the  use  of  his  farm  to  his  widow,  until  the  youngest  child  should 
become  of  age,  and  directed  that  it  should  then  be  sold.  He  gave  to 
his  widow  the  right  to  elect  whether  the  sale  should  take  place  at  the 
time  designated  by  him  or  not  until  her  death.  She  elected  that  it 
should  remain  unsold  until  her  death.  Nine  children  sui*vived  the 
testator,  and  they  elected  to  take  the  farm  as  I'ealty.  Ejectment  was 
brought  by  the  children  of  J.,  one  of  the  sons  of  the  testator,  who 
claimed  tide  as  devisees  of  L.,  another  of  the  sons  of  the  testator.  In 
support  of  their  title  the  plaintiff  relied  on  parol  sales  alleged  to  have 
been  made  in  1836  and  1837  by  Uie  children  of  the  testator  to  their 
three  brothers,  J.,  L.  and  P.,  and  a  subsequent  parol  partition  by  which 
the  land  in  controversy  became  the  property  of  L.,  under  whom  they 
claimed  to  have  the  titie.  The  defendants  asserted  title  under  J.,  the 
father  of  the  plaintiffs,  who  claimed  to  be  the  owner  of  seven  eighths 
of  the  land  as  heir  at  law,  and  as  the  vendee  of  six  other  heirs  at  law 
of  the  testator,  and  by  whom  conveyances  of  their  title  were  made. 

The  defendants  had  been  in  possession  of  the  land  claiming  title  for 
forty  years,  and  plaintiffs  were  assei*ting  an  equitable  title,  of  which 
the  only  evidence  of  a  parol  conti*act  was  to  be  gathered  from  the 
declarations  of  the  parties  to  strangera,  there  being  an  entire  absence 
of  any  proof  of  parol  contract  made  between  the  plaintiffs  and  the 
other  heirs  for  the  purchase  of  their  interest  or  shares  in  said  land  at 
an  agreed  price,  except  the  interest  of  L.,  which  was  the  undivided 
one  eighth  pai't,  and  the  undivided  one  third  of  the  shares  of  S.  and 
M.,  two  of  the  daughters  of  the  testator,  which  became  vested  in  L., 
whose  title  the  plaintiffs  held.  There  was  also  no  direct  proof  of  the 
parol  partition,  and  the  evidence  of  such  partition  having  been  made, 
was  to  be  gathered  from  declarations  of  the  parties,  and  was  wanting 
in  definiteness  and  certainty.  The  trial  judge  instructed  the  jury  that 
if  the  testimony  of  plaintiff  was  believed,  it  was  sufficient  to  establish 
the  parol  sale  and  the  parol  partition.  Ueld^  to  be  error  in  that  the 
charge  under  the  evidence  was  insufficient,  as  it  left  to  the  jury  only 
the  question  of  the  credibility  of  the  witnesses.  The  court  should 
have  directed  the  attention  of  the  jury  to  the  vague  and  uncertain 
character  of  the  testimony,  and  if  they. failed  to  find  from  the  weight 
of  the  whole  evidence  tiiat  such  agreements  were  made  as  claimed  by 
the  plaintiffs,  then  the  plaintiffs  could  only  recover  the  one  undivided 
one  eighth  and  the  one  undivided  one  third  of  the  shares  of  S.  and  M., 
from  whom  they  held  conveyances.    Uowell  Y*  Mellon,  138. 
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21.  Question  for  jury.  Agreement  for  extension  of  time  for  purpose 
of  compromise.    Lininger  ?•  LatshaWy  898. 

22.  Replevin — Claim  property  bond  ^  Sufficiency  qf  bond.  In  an 
action  upon  such  a  bond,  a  witness  is  competent  to  testify  as  to  the 
solvency  of  the  surety  at  the  time  the  bond  was  given,  if  he  had  a 
thorough  knowledge  of  his  affairs,  although  not  able  to  give  a  list  of 
debts  or  assets.  Testimony  to  prove  that  surety  was  solvent  at  time 
bond  was  given  admissible,* not  to  prove  solvency,  but  to  negative  any 
assertion  of  negligence  on  the  part  of  sheriff  in  accepting  sureties 
reputed  insolvent    Wattersoa  j.  Fnellhart^  613. 

23.  Replevin — Contract — Competency  of  witnea:  On  the  17th  of 
November,  1892,  R.  confessed  judgment  to  his  wife,  upon  which  exe- 
cution was  issued  and  the  personal  property  of  R.  seized  and  sold  by 
the  sheriff.  Among  the  property  thus  sold  was  a  pair  of  bay  horses, 
wagon  and  harness.  Plaintiff,  who  was  attorney  for  Mrs.  R.  in  the 
writ,  attended  the  sale,  bid  in  the  property  for  his  client  and  paid  the 
sheriff  for  the  same,  sometime  subsequently  taking  from  Mrs.  R.,  as 
security  for  his  advances,  a  bill  of  sale  of  all  the  property  purchased 
for  her.  There  was  evidence  tending  to  show  that  M.,  an  employee 
of  R.,  had  been  driving  this  team  for  some  years  before  the  sale,  and 
desired  to  become  the  owner;  that  Mrs.  R.  favored  this  disposition  of 
it;  that  M.  attended  the  sheriff  sale,  and  bid  the  price  at  which  it  was 
knocked  down,  but,  by  an  arrangement  with  Mrs.  R.,  it  was  returned 
as  sold  to  her;  that  before  the  date  of  the  bill  of  sale  to  plaintiff  she 
agreed  with  M.  that  he  should  take  the  team  at  his  bid,  and  pay  for  it 
as  fast  as  he  could  out  of  the  hauling  he  expected  to  do;  that  in  pur- 
suance of  this  agreement,  M.  took  possession  and  thereafter  paid  a  con- 
siderable part  of  the  price  in  hauling  for  plaintiff,  as  agent  for  Mrs.  R., 
and  continued  in  possession  of  the  team  for  seven  months  afterwards, 
when  he  suddenly  died.  At  the  time  of  his  death,  and  for  about  three 
months  before,  he  had  kept  the  horses  in  the  stable  of  defendants,  for 
whom  at  times  he  did  hauling.  After  M.^s  death,  plaintiff  made 
demand  on  defendants  for  the  horses,  which  was  refused,  and  there- 
upon he  issued  a  writ  of  replevin.  Held,  (1)  that  plaintiff  was  incom- 
petent to  testify  to  a  parol  agreement  between  him  and  M. ;  (2)  that 
evidence  on  the  pari  of  defendants  that  Mrs.  R.  or  her  agent  exercised 
acts  of  ownership  over  the  other  personal  property  was  admissible  to 
show  that  no  real  transfer  to  plaintiff  had  been  made;  (3)  that  the 
incompetency  of  the  widow  of  M.  must  be  determined  by  what  she 
attempted  to  testify  to,  and  not  because  she  was  Uie  widow  of  a  de- 
ceased party  in  interest,  and  she  was  competent  to  prove  her  husband^s 
handwriting;  (4)  that  replevin  could  not  be  maintained  against  de- 
fendants as  bailees  of  M.,  but  the  proper  remedy  was  on  the  contract 
for  the  price  of  the  team.    Bieken  T.  Winters^  126. 

24.  Sale — Warranty.  Where  the  sole  defense  to  an  action  for  money 
due  for  the  purchase  of  a  horse  was  a  warranty  of  the  horse  and  a 
breach  thereof,  evidence  that,  upon  discovering  the  breach,  defendant 
rescinded  the  sale  and  returned  the  horse  to  the  plaintiff,  was  not 
admissible.    Eshleman  T«  Lightnery  46. 

25.  Testimony  taken  at  the  first  trial.    Where  it  has  been  impossible 
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to  secure  the  presence  of  a  witness  who  had  testified  at  the  first  trial 
of  the  cause,  it  is  proper  to  admit  evidence  of  an  unsuccessful  effort 
to  find  the  witness,  in  order  to  lay  the  foundation  for  admitting  the 
notes  of  the  witnesses  testimony  in  the  former  triaL  Ballmaa  T* 
Heron,  510. 

EXECUTION. 

1.  Corporations-'Fieri  facias.  Under  the  act  of  April  7,  1870,  the 
property  of  a  purely  private  corporation  may  be  sold  under  a  writ 
of  fieii  facias  and  plaintiff  in  the  execution  is  entitled  to  the  fund 
waived.    Reynolds  t.  Laniber  Co.,  026. 

2.  DUtribution—  Wages— Pr^erence,  Act  of  June  12, 1879,  P.  L.  176, 
Bixler  t.  Kresge,  405. 

FEES. 

1.  Justice  qf  peace.  Penalties  for  taking  illegal  fees.  Acts  of  1814 
and  1868.    Irons  t.  Allen,  683. 

FRAUD. 

1.  Contract.  Sufficiency  of  parol  evidence  to  set  aside  contract  on 
ground  of  fraud.    Pyrolenm  Co.  t.  Hardware  Co.,  440. 

2.  Evidence — Mechanic's  lien.  Contract  between  actual  owner  and 
contractor,  the  alleged  real  owner,  that  no  liens  should  be  filed  for  pur- 
pose of  defrauding  such  contractors  and  material  men.  Lucas  T« 
Herouy  510. 

3.  Promissory  note — Alteration— Public  Policy.  Interlineation  of 
the  words  "  with  interest  at  six  per  cent "  without  knowledge  of  the 
maker  renders  the  note  absolutely  void  even  in  the  hands  of  an  inno- 
cent purchaser  for  value.  The  protection  of  such  an  instrument  is 
demanded  by  public  policy.    Bank  T.  Chisolm,  $64. 

GUARANTY. 

1.  Contract — Hazard  of  experiment.  Held  not  to  be  covered  by  con- 
tract of  guaranty  of  material  and  workmanship.  Dixon- Woods  Co. 
T.  Glass  Co.,  167. 

HIGHWAYS. 

1.  Streets — Pavement — Original  paving — Affidavit  qf  drfense.  Mack 
T.  Eddleman,  452. 

HUSBAND  AND  WIFE. 

1.  Earnings  of  inarried  women — Contract  between  hu^and  and  wife. 
Where  a  husband  consents  to  the  employment  of  his  wife  and  agrees 
that  the  wages  shall  be  paid  to  her,  she  can  recover  them  m  against 
him,  and  he  forfeits  and  surrenders  to  her  any  claim  that  he  might 
otherwise  have  to  them. 

A  husband  may  contr^t  directly  with  his  wife  for  the  performance 
of  extra  and  unusual  services  in  the  coui*se  of  his  business  outside  of 
the  family  relation,  and  such  contract  will  be  deemed  a  waiver  by  him 
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HUSBAND  AND  WIFE— continued. 

of  all  claim  to  her  wages,  and  sbo  will  be  entitled  to  be  paid  for  sach 
services  oat  of  the  proceeds  of  a  sale  of  her  husband* s  property. 

Personal  services  are  a  species  of  personal  property;  and  as  earn- 
ings represent  the  reward  for  such  services,  whether  in  money  or  chat- 
tels, it  would  seem  that  they  may  be  "  acquired  "  or  **  owned  "  or 
"  possessed,**  within  the  fair  meaning  of  the  fii*st  section  of  the  act  of 
June  8,  1893,  P.  L.  344.  The  word  "acquire"  in  the  act  of  1893 
includes  everything  included  in  the  word  "  earned  "  in  the  act  of  1887, 
P.  L.  332.  The  act  of  1803  was  intended  to  place  the  rights  and  powei*K 
of  married  women  upon  a  broader,  more  comprehensive  and  better 
defined  basis  than  was  accomplished  by  the  act  of  1887.  Nading  ?• 
Urich,  280. 

2.  Married  women.  Right  of  action,  for  death  of  minor  child,  when 
deserted  by  her  husband.    Kerr  ?•  B.  B.5  95. 

INSURANCE. 

1.  Cofiatruction  of  fire  policy — Proof  of  lo98 — Collective  items  in  in- 
ventory. Under  a  clause  in  a  fire  policy  which  requires  the  insured 
to  make  and  present,  with  the  proofs  of  loss,  a  complete  inventory  of 
damaged  goods,  stating  the  quantity  and  cost  of  each  ai-ticle  and  the 
amount  claimed  thereon,  an  inventory,  otherwise  sufiiciently  specific, 
is  not  invalidated  by  the  fact  that  it  contains  items  of  a  collective 
character,  such  as  a  "  lot  of  goods  in  a  show  window,"  contents  of  a 
small  show  case,"  **  lot  of  shirt  bosoms,  handkerchiefs,  fly  netting," 
etc. 

**  This  stipulation  is  not  to  be  construed  most  strictly  against  the 
insured.  Its  object  is  to  secure  a  full  statement  of  the  loss,  he  (the 
plaintiff)  claims,  so  that  the  company  may  have  notice  and  necessary 
opportunity  to  test  its  coiTectness.  Substantial  performance  is 
enough."    Per  Mr.  Justice  Williams.    Boyle  T«  Ins*  €0*9  349. 

2.  Construction  qf  policy — Ascertainment  of  loss — Appraisement. 
Where  one  clause  in  a  fire  policy  provides  that  in  case  of  loss  an  esti- 
mate shall  be  made  by  the  insured  and  the  company,  and  another 
clause  provides  that  in  case  they  differ  the  subject  is  to  be  referred  to 
appraisers  selected  as  therein  provided,  the  remedies  are  successive, 
and  neither  pai'ty  can  insist  upon  the  second  who  has  not  shown  him- 
self willing  and  ready  to  enter  upon  the  first:  Snodgrass  v.  Gravit,  28 
Pa.  211,  followed. 

Hence,  where  the  defendant  company,  upon  receiving  plaintiffs' 
proofs,  without  making  any  effort  to  come  to  an  agreement  with  him 
as  to  the  amount  of  his  loss,  gave  notice  that  a  difference  had  ai-isen, 
and  demanded  the  appointment  of  appraisers  In  the  first  instance, 
held,  that  the  position  was  unwarranted,  and  the  plaintiffs  could  at 
once  resort  to  an  action.    Boyle  T«  Ins.  €0*9  349. 

3.  Fire  insurance — Insurable  interest— ^Estoppel.  Plaintiff  being 
owner  of  premises  on  which  was  erected  a  barn,  insured  the  same 
against  loss  by  fire  in  defendant  company.  Subsequently,  while  the 
policy  was  in  force,  he  sold  said  premises  to  T.  Before  delivering 
deed  for  same,  plaintiff  took  it  and  the  policy  of  insurance  to  the  secre- 
tary of  defendant  company  and  asked  his  advice  as  to  how  the  insur- 
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ance  could  be  fixed  so  as  to  be  retained  by  him  as  security  for  the 
payment  of  a  purchase  money  judgment  to  be  given  to  plaintiff  in  part 
payment  for  the  property.  The  secretary  told  him  to  hold  the  policy 
as  it  was  and  that  the  assessments  would  be  sent  to  him,  and  that 
after  T.  paid  the  judgment  the  policy  could  be  transfen*ed  to  him. 
This  was  done  and  three  assessments  were  subsequently  levied  upon 
this  policy  and  sent  to  plaintiff  for  payment,  and  paid  by  him.  Plain- 
tiff brought  this  action  to  recover  the  amount  due  him  on  said  policy 
by  i^ason  of  the  total  destruction  of  said  bam  by  fire.  The  defense 
set  up  was  want  of  insurable  interest  in  the  plaintiff.  Held^  that, 
(1)  when  plaintiff  sold  and  conveyed  the  land  on  which  the  barn  in 
question  stood,  he  parted  with  all  his  title,  and  thereafter  ha<l  no 
insurable  interest  therein;  (2)  the  mere  holding  of  a  judgment  for  part 
of  the  purchase  money  of  the  property  sold  would  not  confer  an  insur- 
able interest,  upon  which  a  policy  could  then  be  taken  out  for  the 
protection  of  the  judgment;  Grevemeyer  v.  Southern  Mut.  Ins.  Co., 
62  Pa.  340,  followed ;  (3)  under  the  facts  of  this  case,  the  defendant  is 
estopped  from  asserting  tJie  want  of  insurable  interest  in  the  plaintiff. 
There  was  a  valid  existing  policy  at  the  time  of  the  sale,  and  it  con- 
tinued in  force  by  the  voluntary  agreement  of  both  parties  at  the  time 
of  the  fire.  As  it  was  in  force  for  the  purpose  of  collecting  assess- 
ments upon  it,  it  was  certainly  in  force  for  the  purpose  of  paying  the 
loss,  and  for  securing  indemnity  against  which  those  assessments  were 
paid  by  the  plaintiff  and  received  by  the  defendant  Light  T«  Ins. 
Co.,  310. 

4.  Fire  insurance — Waiver.  Although  a  policy  of  insurance  con- 
tains a  stipulation  that  nothing  less  than  a  written  agreement  indoraed 
on  the  policy  will  suffice  to  establish  a  waiver,  yet  it  is  admissible  to 
show  by  parol  testimony  a  waiver  by  acts  in  pais:  McFarland  v.  The 
Ins.  Co.  134  Pa.  590;  Gould  v.  Ins.  Co.,  134  Pa.  570.  Mix  T.  Ins.  Co., 
630. 

JURISDICTION,  C.  P. 

1.  Mortgage  —  Trustees — Execution  of  mortgage.  Where  trustees 
under  a  will  mortgaged  the  real  estate  under  an  order  of  court,  for 
the  purpose  of  paying  a  prior  lien  and  repairing  and  improving  other 
portions  of  the  estate,  and  a  judgment,  entered  upon  the  bond  accom- 
panying the  mortgage  is  opened  on  petition  of  the  trustees  and  they 
are  let  into  a  defense,  and  a  trial  is  had  upon  the  merits,  the  court  of 
common  pleas  has  jurisdiction  to  decide  everything  at  issue,  and 
defendants  have  no  standing  in  the  orphans*  court  to  enjoin  a  sale  of 
the  mortgaged  premises  upon  a  petition  similar  to  that  previously 
presented  in  the  common  pleas  for  opening  the  judgment.  If  there 
was  en-or  in  the  tnal  in  the  common  pleas,  the  remedy  was  by  appeal. 
Lawrence's  Est.,  185. 

JURISDICTION,  Q.  S. 

1.  Poor  laws.  The  act  June  8,  1893,  P.  L.  345,  does  not  oust  the 
jurisdiction  of  the  Q.  S.  in  disputes  arising  under  the  poor  laws. 
Boose's  Est.  t.  MeKean  Poor  Dist.,  116. 
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3.  Road  law—Appointment  of  viewers.  The  acts  of  June  8,  1881, 
P.  L.  68,  and  of  May  23,  1874,  P.  L.  235,  confer  upon  the  courts  of 
quarter  sessions  exclusive  jurisdiction  to  appoint  juries  of  view  to 
assess  damages  and  benefits  caused  by  the  narrowing  of  streets,  alleys 
or  highways  within  the  county  limits.    Donohae's  App.y  210. 

JUSTICE  OF  PEACE. 

1.  Penalties  for  taking  illegal  fees.  The  penalties  provided  by  the 
act  of  March  28,  1814,  P.  L.  852,  against  justices  of  the  peace  for 
charging  illegal  fees  are  not  applicable  to  the  taking  of  fees  illegal 
under  the  act  of  April  2, 1868,  P.  L.  3.  The  latter  act  provides  no  pen- 
alty, and  the  only  punishment  for  taking  a  fee  illegal  under  it  is  by 
indictment    Irons  T.  Aliens  633. 

LANDLORD  AND  TENANT. 

1.  Termination  of  lease — Notice,  A  tenant  cannot  escape  liability 
for  the  rent  of  another  term  by  giviug  notice  that  he  is  going  out  at 
the  end  of  his  year,  and  then  not  going.    Graham  T.  Dempseyy  460. 

LEASE. 

1.  Termination  cf— Notice— Sufficiency  of.    Graham  T.  Dempseyy 

460. 

LEASEHOLD  INTEREST. 

1.  Boad  law — Widening  street.  Damages  for  demolition  of  a  front 
to  a  building  leased  after  passage  of  ordinance  providing  for  the  wid- 
ening of  the  street.    Jastiee  r.  Phila.,  503;  Snow  t.  Phila*,  506. 

LIQUOR  LAWS. 

1.  Distiller^ s  license — Act  of  June  9, 1891.  By  the  act  of  June  9, 1801, 
P.  L.  257,  the  granting  of  licenses  to  wholesale  dealers,  brewers,  dis- 
tillers, etc.,  of  spirituous,  vinous  and  malt  ]iquoi*s  is  assimilated  to  a 
certain  extent  to  the  licensing  of  retailers,  and  is  put  within  the  dis- 
cretion of  the  court  of  quarter  sessions,  but  section  6  of  the  act  giving 
a  discretion  to  the  court  to  refuse  a  license  *^  whenever  such  license  is 
not  necessary  for  the  accommodation  of  the  public,  or  the  applicant 
is  not  a  fit  person,"  etc.,  is  qualified  by  the  proviso  of  sec.  4  of  the 
act,  that  the  necessity  *  *  for  the  accommodation  of  the  public  .... 
shall  not  apply  to  a  brewer  or  distiller." 

Applicants  are  entitled  to  a  hearing,  and  the  discretion  given  to  the 
court  is  a  judicial  discretion. 

Where  the  only  reason  assigned  for  the  refusal  of  the  license  is  not 
a  valid  one  under  the  statute,  and  there  is  no  other  ground  for  refus- 
ing it,  the  license  should  be  granted:  Johnson's  License,  156  Pa.  322; 
Gross's  License,  161  Pa.  344;  Mead's  License,  161  Pa.  375;  Am.  Brew- 
iDg  Co.'s  License,  161  Pa.  378.    Gemas's  License^  43. 

2.  Retail  license — Discretion  of  court.  Where  the  record  of  an  appli- 
cation for  a  retail  liquor  license  shows  that  the  case  was  heard  and 
considered  by  the  lower  court,  the  Supreme  Court  will  not  reverse  an 
order  refusing  the  license,  although  the  lower  couil  filed  no  opinion. 
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and  assigned  no  reason  for  its  action.    Grosses  License,  161  P<i.  344, 
followed.    Quinton's  License^  115. 

3.  Wholesale  liquor  license — Necessity  for  license — Individual  opinion 
of  judge.  Where  the  record  of  an  application  for  a  wholesale  liquor 
license  shows  that  the  case  was  heard,  considered  and  decided  by  the 
court  below,  and  that  the  license  was  refused  on  the  ground  that  in 
the  opinion  of  the  court  it  was  not  necessary,  the  Supreme  Court  will 
not  reverse  the  order,  although  the  action  of  the  lower  court  was  based 
upon  the  individual  opinion  of  the  judge,  without  any  evidence  being 
heard,  or  remonstrance  filed.    Thomas's  Appeal^  111. 

LUNACY. 

1.  DecedenVs  estate — Distribution — Lunatic  widow,  A  husband  made 
provision  in  his  will  for  his  wife  who  immediately  after  his  death  was 
declared  a  lunatic.  The  committee  of  the  wife  elected  to  take  against 
the  will.  Held^  in  final  distiibution  that  the  widow's  share  should  be 
charged  with  $1,000  previously  advanced  to  the  committee  by  the 
executor  for  support  of  widow.    Hambright's  Est.^  57. 

MARRIED  WOMEN. 

1.  Earnings  q/*.  Contract  between  husband  and  wife.  Nnding  T« 
Urich,  289. 

2.  Right  of  action — Death — Women — Desertion — Minor  child — Dam- 
ages, A  man-ied  woman  who  has  been  deserted  by  her  husband  may 
maintain  an  action  in  her  own  name  under  the  act  of  April  15,  1851, 
P.  L.  674,  and  April  25,  1855,  P.  L.  309,  to  recover  damages  for  the 
death  of  a  minor  child  of  herself  and  husband.    Kerr  T.  R«  R.,  95. 

MECHANIC'S  LIEN. 

1.  Subcontractors — Fraud — Evidence,  On  a  trial  of  a  mechanic's 
lien  filed  by  a  subcontractor,  where  the  building  contract  provided 
that  no  lien  should  be  filed,  it  is  proper  to  admit  evidence  to  show 
that  the  contractoE  was  the  real  owner  of  the  property,  and  that  the 
contract  had  been  made  between  him  and  the  nominal  owner  for  the 
purpose  of  defrauding  subcontractors  and  material  men. 

In  such  a  case  there  is  sufficient  evidence  of  fraud  to  submit  to  the 
jury,  where  it  appears  that  the  nominal  owner  had  always  been  a 
servant  girl  working  for  small  weekly  wages,  who  had  little  or  no 
knowledge  of  the  transaction,  or  of  moneys  deposited  in  bank  to  her 
credit  by  the  conti*actor  who  was  her  brother,  that  the  brother  made 
the  contract,  borrowed  the  money  to  build  the  buildings  on  a  ground 
rent  deed  signed  by  his  sister,  and  that  he  had  the  title  insured  when 
the  loan  was  made.    Lucas  r*  Heron^  510. 

MORTGAGE. 

1.  Execution  of  by  trustees.  Liability  is  official  and  not  individual. 
Jurisdiction,  C.  P.    Lawrence's  EsU^  185. 

MUNICIPAL  LIENS. 

1.  Assessment&'-Sewers^Act  of  May  16,  1891,  P.  L.  71,  75.     The 
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cost  of  constructing  a  sewer  can  be  assessed  only  apon  the  property 
abutting  upon  the  line  of  the  improvement 

A  property  owner  cannot  be  assessed  with  the  cost  of  a  fifteen  inch 
main  sewer,  where  it  appears  that  a  ten  inch  local  sewer  would  have 
been  sufficient  to  give  the  property  all  the  benefit  it  derives  from  the 
main  sewer. 

Such  an  aasessment  is  contrary  to  the  express  terms  of  said  act  by 
which  the  costs  and  expenses  are  to  be  assessed  according  to  benefits, 
if  sufficient  property  benefited  can  be  found,  and  if  not,  then  the  defi- 
ciency is  to  be  paid  by  the  municipal  corporation.  It  also  violates 
the  general  rule  that  the  limit  of  special  benefit  is  the  limit  of  the  lia- 
bility to  special  assessment:  Oil  City  v.  Oil  City  Boiler  Works,  152 
Pa.  348,  distinguished. 

Not  decided  whether  the  provisions  of  the  act  of  May  23, 1889,  P.  L. 
312,  relating  to  assessments  on  all  property  in  a  sewer  district  for  the 
excess  of  the  cost  of  main  over  local  or  branch  sewers,  are  repealed 
by  the  act  of  May  16, 1891.    Park  Are.  Sewers,  433. 

2.  Foot  front  rule — How  question  whether  property  is  urban  or  rural 
to  he  decided.  The  question  whether  property  is  urban  or  rural,  in 
regard  to  its  liability  for  a  foot  front  assessment  for  improvements, 
is  usually  for  the  jury,  because  it  is  one  of  fact;  but  where  the  facts 
are  agreed  upon,  it  becomes  a  question  of  law  for  the  court.  Where 
it  is  a  question  of  law,  it  should  be  withdrawn  from  the  jury.  Read- 
ing T.  O'Reilly,  366. 

3.  Front  foot  rule  of  assessment  No  properties  can  be  assessed  for 
the  cost  of  a  sewer  except  those  that  abut  on  the  line  of  it. 

Hence,  when  an  ordinance  passed  by  the  councils  of  the  city  of 
Reading,  a  city  of  the  third  class,  divided  the  city  into  sewer  districts, 
and  provided  that  when  in  any  of  the  said  districts,  main  sewers  shall 
be  used  as  local  sewers,  such  paii;  of  the  cost  of  those  main  sewers 
which  may  also  serve  for  local  sewers,  as  well  as  the  cost  of  all  lateral 
or  bi-anch  sewers,  "shall  be  assessed  on  the  properties  abutting 
thereon  by  an  equal  assessment  by  the  foot  front  rule,  which  rate  per 
foot  shall  be  ascertained  by  dividing  the  total  cost  and  expense  of 
construction  of  the  sewers  in  any  district,  less  the  excess  cost  of  any 
main  sewer  over  and  above  the  portion  of  the  cost  and  expense 
required  for  local  sewerage,  by  the  total  number  of  feet  front  of  prop- 
erty in  said  district,  the  quotient  being  the  price  per  foot,*'  it  was 
field  that  the  assessment  was  illegal  as  to  the  excess  beyond  what  any 
pai*ticular  property  would  have  been  charged  for  the  sewer  in  front 
of  it 

It  seems  that  the  injunction  should  have  been  confined  to  collecting 
the  excess.  "While  the  foot  front  rule  of  assessment,  it  is  true,  does 
not  express  a  principle  of  taxation,  but  merely  a  convenient  method, 
yet  its  foundation  is  not  in  uniformity  of  value,  but  in  uniformity  of 
benefit,"    By  Mr.  Justice  Mitchell. 

Hence  also  it  was  held  to  be  error  to  enjoin  the  collection  of  tlie 
whole  assessment,  because  of  the  application  of  the  foot  front  rule. 
Witman  t.  Reading,  375. 
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4.  Grading  streets — Act  May  1,  1876,  P.  L.  94.  Essential  prerequi- 
sites to  passage  of  valid  ordinance.    Beading  ▼•  O'Reiljy  360. 

5.  Joint  owners,  A  municipal  claim  is  a  proceeding  in  reniy  and  there 
is  no  authority  for  dividing  up  the  assessment  and  filing  part  of  it 
against  the  "right  and  title''  of  one  joint  owner.  Beading  Y* 
(KBeilljy  366. 

6.  Sidewalks,  A  borough  constructed  a  sidewalk  about  two  hundred 
and  eighty  feet  long,  and  filed  a  lien  for  the  cost.  The  owner  who  had 
neglected  to  build  after  proper  notice,  defended  on  the  ground  that  a 
thin  wedge  at  one  end  of  the  walk  an  inch  or  two  inches  wide  at  the 
base,  and  running  to  a  point  a  few  feet  away,  was  over  the  line  of  the 
street,  and  for  this  reason  no  part  of  ihe  sidewalk  which  was  not  over 
the  line  could  be  recovered  for.  The  court  chai*ged  that  if  any  part  of 
the  sidewalk  that  the  plaintiff  notified  the  defendant  to  build  on  the 
line  indicated  in  the  notice  would  have  to  be  constructed  outside  of  the 
street  as  actually  opened,  the  borough  could  not  recover.  Ileld^  tliat 
the  instruction  was  erroneous,  as  it  left  no  room  for  the  application  of 
the  maxim  de  minimis,  and  no  power  to  distinguish  between  what 
was  done  rightly,  and  what  was  thought  to  be  objectionable:  Railway 
Co.  V.  Allegheny  City,  92  Pa.  100;  Pell  v.  Philadelphia,  81  Pa.  59;  Com- 
missioners of  Kensington  v.  Keith,  2  Pa.  218,  distinguished.  Atheus 
Borough  T.  Carmer,  426. 

MUNICIPAL  LAW. 

1.  Assessments  for  local  improvements — Ordinances— Acts  of  May  24, 
1887  and  May  23, 1888.  A  reassessment  made  under  the  act  of  May  23, 
1889,  P.  L.  272,  of  the  cost  of  local  improvements  made  under  an  ordi- 
nance passed  by  a  city  council  organized  under  the  unconstitutional 
act  of  May  24,  1887,  P.  L.  204,  is  valid,  and  a  recovery  may  be  had 
thereon. 

It  is  not  necessary  that  an  ordinance  appointing  viewers  for  the 
reassessment  of  properties  under  the  act  of  May  23,  1889,  shall  specify 
the  streets  or  the  properties. 

The  act  of  May  13,  1889,  P.  L.  196,  legalized  the  councils  organized 
under  the  unconstitutional  act  of  May  24,  1S87,  and  validated  the  ordi- 
nances passed  by  such  councils:  Devers  v.  York,  150  Pa.  208;  Melick 
V.  Williamsport,  162  Pa.  408.    Chester  t.  Pennelly  300. 

2.  Change  of  grade — Equity — Injunction.  A  municipality  has  the 
exclusive  light  to  establish  the  grades  of  streets,  and  a  court  of  equity 
has  no  power  by  mandatory  injunction  to  compel  a  city  to  restore  a 
grade  which  had  been  changed.  If  the  owner  of  abutting  property 
has  been  injured,  his  remedy  is  in  a  court  of  law. 

A  bill  in  equity  against  a  street  railway  company  and  a  municipality 
to  compel  the  restoration  of  the  grade  of  a  street  alleged  to  have  been 
changed  in  the  construction  of  a  railway,  cannot  be  sustained  against 
the  railway  company  where  there  is  no  allegation  in  the  bill  that  the 
change  was  made  by  the  company  without  the  consent  of  the  munici- 
pality.   McHale  t.  B.  B.,  416. 

3.  Negligence — Swinging  door  over  sidewalks,  A  fire-engine  house 
owned  by  a  municipality  was  provided  with  heavy  wooden  doors  which 
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swung  outwai'd  over  the  sidewalk  of  a  street.  Lai*ge  steel  springs 
were  attached  to  the  outside  of  the  doors,  and  so  arranged  as  to  open 
them  rapidly  when  the  bolts  were  drawn.  Plaintiff  was  injured  by 
the  doors  as  they  swung  violently  outward.  The  city  claimed  that  the 
springs  were  only  intended  to  aid  the  firemen  in  opening  the  doors, 
and  that  it  was  the  duty  of  the  firemen  to  hold  on  to  them  and  pre- 
vent a  too  rapid  and  violent  motion.  The  court  charged:  "If  the 
operation  of  these  doors  with  reasonable  care  would  have  provided 
against  danger  and  accident  to  the  passers-by  the  city  is  not  liable.  If 
the  necessary  and  natural  and  probable  operation  of  these  doors  was 
dangerous  even  though  accompanied  by  the  use  of  ordinary  care  on 
the  part  of  the  employees  the  city  is  liable  for  the  result."  Held,  that 
there  was  sufficient  evidence  of  the  city*s  negligence  to  submit  to  the 
jury,  and  that  the  manner  of  the  submission  by  the  court  was  with- 
out error.    Kles  r«  Erie^  598. 

4.  Negligence  of  borough  in  maintaining  sidewalk.  Comment  of  the 
court  on  positive  evidence  of  those  witnesses  who  testified  that  tliey 
saw  a  hole  in  the  sidewalk  and  those  who  stated  that  they  saw  no 
defect.    Bosevere  t.  BoroDgh,  555. 

5.  Ordinances  —  Essential  prerequisites — Grading  streets  —  Act  of 
Mag  1,  1870.  The  act  of  May  1,  1876,  providing  that  councils  of  cities 
not  of  the  first  class  '*  shall  not  p^s  any  ordinance  authorizing  the  grad- 

.  ing  or  paving  of  any  street ....  before  they  have  caused  the  city 
engineer  to  make  an  estimate  of  the  total  cost  of  such  improvemeut, 
particularly  stating  the  items  and  the  cost  of  each,  and  a  map  or  plan  of 
all  the  property  liable  to  assessment  for  the  cost  of  the  same,  and  also 
caused  the  board  of  viewers  to  view  the  property  and  make  a  schedule 
showing  the  total  cash  value  of  the  same  as  nearly  as  can  be  ascer- 
tained, and  the  amount  each  property  owner  will  be  liable  to  pay  for 
such  improvement;  which  estimate,  map  or  plan  and  schedule  shall 
be  attached  to  the  ordinance  before  its  passage  and  shall  remain  on 
file  in  the  proper  office  for  the  benefit  of  all  persons  interested,"  and 
declaring  that  any  ordinance  for  paving,  etc.,  passed  before  compli- 
ance with  this  requirement  shall  be  void,  is  not  complied  with  where 
the  necessary  plan,  estimate,  etc.,  are  attached,  as  required  by  the 
act,  to  an  ordinance  which  failed  of  passage,  and  are  subsequently 
detached  from  tliis  ordinance  and  attached  to  another  ordinance  which 
does  pass,  by  the  city  clerk,  witliout  the  authority  of  councils  as  a 
body:  Oil  City  v.  Moms,  1  Penny.  420;  Erie  City  v.  Brady,  127  Pa. 
169,  and  Beaumont  v.  Wilkes-Darre,  142  Pa.  198,  distinguished. 

In  such  a  case  the  attachment  of  the  old  plan  to  the  new  ordinance 
by  the  command  of  councils  would  not  be  sufficient.  When  a  plan, 
estimate,  etc.,  are  made  in  view  of  a  specific  ordinance  and  that  ordi- 
nance with  its  attachments  fails,  they  all  fall  together.  The  report  of 
the  city  engineer  and  others  need  not  be  thrown  away,  and  the  work 
all  done  over  again.  If  the  interval  is  such  that  there  is  a  fair  pre- 
sumption against  any  material  change  in  the  situation,  councils  may 
reasonably  direct  the  city  engineer  to  take  up  his  report  again  and 
supplement  it  with  reference  to  present  circumstances.  But  in  every 
case  the  prerequisites  to  the  passage  of  an  ordinance  prescribed  by  the 
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act  must  be  had  with  direct  reference  and  in  the  very  course  of  the 
legislation  itself.    Beading  T.  (KBeillj,  366. 

6.  C(mtributory  negligence — Ciiy^s  negligence.  If  a  manhole  was 
covered,  as  plaintiff  claimed,  by  a  revolving  lid,  which,  being  unse- 
cured, tuiTied  when  stepped  upon,  it  was  a  man  trap,  the  very  design 
of  which  was  negligence.  Its  character  and  design  wore  questions 
for  the  jury.  It  could  hardly  be  said  that  the  city  did  not  know  that 
its  own  contrivance,  thus  unsecured,  and  thus  placed,  was  highly  dan- 
gerous to  the  public  invited  upon  that  roof.  It  was  not  compelled  to 
provide  any  such  place  of  rest  and  pleasure,  but  when  it  did  so,  and 
invited  the  public  to  go  upon  it,  clearly,  according  to  aU  the  cases,  it 
owed  to  the  public  the  duty  of  at  least  ordinary  care.  Per  Dean,  J. 
eiase  T.  Phila.,  488. 

7.  Street  railways — Ordinances,  Replacing  old  paving  with  new. 
Contingent  occupancy.  Neglect  to  repair  by  street  railway.  Phila« 
T.  Ry,Co.,269. 

NEGLIGENCE. 

1.  Boroughs — Sidewalks — Evidence,  In  an  action  to  recover  dam- 
ages for  personal  injuries  resulting  from  a  fall  upon  a  sidewalk  alleged 
to  be  defective,  it  is  not  improper  for  the  court  to  call  the  jury^s  at- 
tention to  the  difference  between  the  positive  testimony  of  witnesses 
who  stated  that  they  saw  a  hole  in  the  sidewalk,  and  the  negative  tes- 
timony of  witnesses  who  stated  that  they  saw  no  defect 

In  such  a  case  it  is  not  ground  for  reversing  a  judgment  for  plaintiff 
that  the  trial  judge,  after  referring  to  the  testimony  of  the  plaintiff 
and  several  of  her  relatives  as  to  the  existence  of  a  hole  in  the  side- 
walk referi*ed  to  the  testimony  of  a  stranger  who  had  seen  a  woman 
in  a  prostrate  condition  on  the  sidewalk,  as  '*  strong  evidence,  because 
it  is  from  an  independent  source.^' 

The  trial  judge  in  such  a  case  cannot  be  charged  with  error  because 
he  said  *4t  is  not  a  question  whether  all  passers-by  actually  noticed 
the  defect,  but  whether  it  was  noticeable.'*  If  the  hole  was  of  such 
a  character  as  to  be  noticeable  to  those  who  looked,  it  is  all  the  law 
requires,  and  that  is  all  the  trial  judge  meant  by  what  he  said. 

In  such  a  case  where  suit  was  not  brought  until  three  years  after 
the  accident,  it  is  proper  to  allow  proof  to  be  made  that  advice  was 
taken  of  counsel  about  a  year  after  the  accident.  BoseYere  v*  Bor- 
OVgh,  555. 

2.  Charge  of  court.  The  Supreme  Court  will  reverse  for  an  inade- 
quate charge.    Tietz  t.  Traetion  Co.^  516. 

3.  Contributory  negligence — Municipalities — Question  for  Jury,  Near 
a  river,  on  a  public  promenade,  was  a  group  of  twenty  or  thirty  col- 
umns each  three  feet  in  diameter,  and  about  twenty-five  feet  in  height. 
Close  to  one  of  these  columns  and  back  of  it  was  a  manhole,  used  for 
putting  in  coal,  inclosed  by  a  plate  eighteen  inches  in  diameter  in  the 
center,  being  vertical  when  the  hole  was  open,  and  horizontal,  or  on  a 
level  with  the  surrounding  surface,  when  closed.  Plaintiff,  a  boy 
sixteen  years  of  age,  was  on  the  land  side  of  the  columns,  when 
another  boy  cried  that  a  big  fish  had  been  caught    Plaintiff  i*an  to- 
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wards  the  river,  and  as  he  passed  one  of  the  columns,  stepped  on  the 
plate,  which  turned  vertically,  and  he  fell  astride  of  it,  injuring  him- 
self seriously.  Plaintiff  testified  that  he  saw  that  the  plate  was  half 
way  on  when  he  was  running  towards  it.  He  also  said  **  didn't  see 
it  when  I  stepped  on  it,  I  imagine  it  was  half  way  on."  Ileld^  that 
although  the  plaintiffs  statements  were  not  consistent,  the  question 
of  his  contributory  negligence  was  for  the  jury.  Held  also  that  the 
question  of  the  city's  negligence  was  for  the  jury.  Glase  T.  Phila- 
delphfa,  488. 

4.  Contributory  negligence — Rebuttal  of  presumption  that  deceased 
stopped,  looked  and  list-ened.  The  presumption  that  the  decedent  who 
was  killed  at  a  railroad  crossing,  stopped,  looked  and  listened  at  a 
proper  place  before  crossing,  is  rebutted  by  the  fact  that  tliere  was 
ample  opportunity  to  see  and  hear  an  approaching  train  from  points 
along  tlie  road  which  the  decedent  must  have  passed. 

Where,  therefore,  the  evidence  showed  that  cars  standing  upon  a 
switch  obstructed  the  view  of  the  approaching  train,  but  that  before 
the  obstruction  came  into  the  line  of  vision  the  decedent  had  an  op- 
portunity, at  a  distance  of  about  fifty  feet  from  the  tracks,  to  see  the 
track  for  about  one  thousand  feet,  and  that  at  some  twenty  or  twenty- 
five  feet  from  the  tracks  the  obstruction  was  again  out  of  the  line  of 
vision,  and  the  tracks  were  plainly  visible  for  one  thousand  feet  to  and 
over  the  crossing,  the  legal  presumption  that  the  decedent  stopped, 
looked  and  listened  is  I'ebutted,  and  a  compulsory  nonsuit  was  prop- 
erly entered.    Connerton  r.  R«  R.^  339. 

6.  Contributory  negligence — Standing  on  railroad  track.  In  an  action 
to  recover  damages  for  the  death  of  plaintiffs  husband,  it  appeared 
that  the  deceased  was  employed  to  carry  the  mails  across  the  railroad 
to  and  from  a  station,  that  on  the  occasion  of  the  accident  he  had 
crossed  the  main  tracks  of  the  railroad,  with  the  mail  bag  on  his 
shoulder,  and  had  stopped  on  a  side  track  between  the  main  tracks 
and  the  station  to  converse  with  some  friends.  Wliile  standing  on 
the  side  track,  a  freight  car  alleged  to  have  been  negligently  loosened 
on  defendant's  siding,  ran  down  upon  the  side  track  and  killed  hiro. 
Held,  that  the  deceased  was  guilty  of  contributory  negligence,  and 
that  his  wife  was  not  entitled  to  recover  damages  for  his  death.  Dell 
T.  Phillips  Glass  Co.,  549. 

6.  Gunners — Evidence — Question  for  jury.  Plaintiff  and  defendant 
while  gunning  with  three  or  four  other  persons  lost  their  way  in  a 
swamp.  Plaintiff  undertook  to  guide  the  party  out  to  a  public  road. 
In  doing  so  he  walked  ten  or  twelve  feet  ahead  of  the  defendant.  While 
walking  in  this  manner  defendant's  gun  was  discharged  by  a  twig  or 
bush  catching  and  i-aising  the  hammer,  causing  very  serious  injuries 
to  the  plaintiff.  Defendant  testified  that  he  was  caiTying  his  gun 
with  muzzle  pointing  to  the  ground,  and  that  he  had  his  hand  in 
front  of  the  lock.  There  was  testimony,  however,  that  he  had  stated 
on  other  occasions  that  he  carried  the  gun  pointing  upwards,  and  in 
front  of  him,  and  that  he  was  carrying  it  in  a  careless  manner.  There 
was  no  other  evidence  as  to  the  manner  in  which  the  gun  was  carried. 
Held  (1)  that  there  was  sufficient  evidence  of  negligence  on  the  part 
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NEGLIGENCE— continued. 

of  defendant  to  justify  the  submission  of  the  case  to  the  jury,  and 
(2)  there  was  no  evidence  of  negligence  on  the  part  of  the  plaintiff. 
Winans  t.  Randolph,  606. 

7.  Swinging  doora  of  afire  engine  house  over  sidewalk.  Held  that 
there  was  sufficient  evidence  of  negligence  to  submit  to  the  jury.  Kles 
T.  Erie)  598. 

8.  Railroads — Crossings — "  Stop,  look  and  listen.^^  Where  a  collision 
takes  place  at  the  moment  when  a  person,  either  on  foot  or  in  a  car- 
riage, goes  upon  a  railroad  ti*ack,  he  cannot  recover,  no  matter  what 
his  testimony  may  be  as  to  stopping,  looking  and  listening,  because 
the  fact  of  the  immediate  collision  conclusively  proves  that  he  did  not 
exercise  his  senses  as  to  the  approaching  ti*ain.    Holden  T*  R«  R*,  1. 

9.  Railroads — Vice  principal  and  colaborer.  Plaintiff's  son  was 
killed  on  a  truck  which  was  being  pushed  in  front  of  a  backing  con- 
sti'uction  train  used  in  laying  track.  The  truck  was  an  appliance 
used  in  laying  rails,  and  it  was  being  moved  from  one  part  of  the 
work  to  another  for  that  purpose,  and  not  as  a  means  of  transporta- 
tion for  the  workmen.  Deceased  was  on  the  truck  by  direction  of 
the  foreman,  for  the  purpose  of  aiding  in  moving  it,  and  not  for  the 
purpose  of  being  carried  to  his  work.  The  court  charged  that  the 
question  for  the  jury  to  consider  was  whether  the  company  had  pro- 
vided a  reasonably  safe  conveyance  to  caiTy  the  boy  to  his  work. 
Heldj  that  the  instruction  was  misleading;  that  the  right  of  plaintiffs 
to  recover  depended  on  whether  the  foreman  was  a  vice  principal  or 
colaborer,  and  that  a  judgment  on  a  verdict  for  plaintiffs  should  be 
reversed.    ETilhook  T.  R.  R«,  592. 

NOTICE. 

1.  Road  law — Cliange  of  grade.  Effect  of  failure  to  give  notice  under 
act  of  May  16,  1891,  P.  L.  75.    Orthodox  St.,  499. 

2.  Sufficiency  of^Termination  qf  lease.    Graham  T.  Bempseyy  460. 

ORDINANCES. 

1.  Requisites  qf  appointing  viewers.    Chester  r*  Pennelly  300. 

PARTNERSHIP. 

1.  Contract — Evidence.  Parol  evidence  to  contradict  a  written  con- 
tract Sufficiency  of  testimony  of  two  of  the  partners  to  sustain 
defense  of  false  representation.  Pyroleum  Co*  r*  Willlamsport  Hard- 
ware Co.,  440. 

2.  Contract — Lease.  By  an  agreement  in  writing,  D.  leased  a  hotel 
witli  all  the  personal  property  on  the  premises  for  three  months  to  G. 
for  twenty  thousand  dollars,  payable  in  four  equal  installments.  D.  was 
not  to  be  liable  for  the  business  done,  or  for  the  debts  contracted  by  G. 
The  i^reement  designated  by  the  parties  as  a  lease,  further  provided 
(1)  that  G.  shall  give  his  undivided  attention  and  devote  his  best 
energies  to  the  promotion  of  the  business  to  be  done  on  the  said  prem- 
ises; (2)  that  D.  or  liis  representatives  shall  have  the  right  to  free 
access  to  the  premises  at  all  times;  (.3)  tliat  in  addition  to  the  sum  of 
$20,000  D.  shall  have  eighty  per  cent  of  the  net  profits  derived  from 
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PARTNERSHIP— continued. 

all  of  the  business  done  on  the  premises;  (4)  that  in  addition  to  the 
current  expenses  of  the  hotel  and  the  business  done  therein  there  shall 
be  charged  to  the  express  account  the  cost  of  insurance,  water  and 
sewer  rents,  license  fee,  interior  repairs,  and  the  salary  of  a  person  to 
be  designated  by  D.  who  shall  keep  the  books  and  act  as  cashier, 
receive  all  money,  deposit  it  in  his  own  name,  and  make  all  payments; 
(5)  that  at  the  termination  of  the  agreement  a  statement  shall  be  made 
of  the  business  done,  and  that  G.  shall  receive  twenty  per  cent  of  the 
net  profits;  (6)  that  at  the  expiration  of  the  lease  D.  shall  pay  to  G. 
$1,000,  and  that  B.  shall  have  Uie  right  at  any  time  upon  twenty-four 
hours*  notice  to  annul  the  agreement  and  assume  sole  and  exclusive 
possession  of  the  property;  (7)  that  G.  shall  have  absolute  control  and 
management  of  the  business  during  the  continuance  of  the  agreement, 
and  assent  to  a  transfer  of  the  license  if  the  agreement  shall  be  annulled. 
Heldy  that  the  agreement  constituted  a  pai-tnership  between  D.  and 
G.,  as  to  third  parties,  and  that  D.  was  liable  for  debts  conti*acted  by 
G.  in  the  conduct  of  the  business.    Merrall  r«  Dobbins^  480. 

3.  Creditors— Partner^ s  equity^Evidence,  In  a  contest  between  the 
partnership  creditors  of  an  alleged  partnership  and  the  individual  cred- 
itors of  one  of  the  alleged  partners,  if  it  appears  that  no  partnership 
actually  existed  between  the  parties,  although  they  held  themselves 
out  to  the  world  as  partners,  there  is  no  equity  to  support  the  claims 
of  the  partnership  execution  creditors  as  against  the  prior  execution 
creditors  of  the  individual  partner  who  is  the  real  owner  of  the  assets. 
Where  a  boy  under  age  permitted  himself  to  be  held  out  to  the  world 
as  a  partner  of  another  person,  but  was  really  employed  at  a  salary, 
and  contributed  no  property  to  tlie  business,  and  after  he  became  of 
age  repudiated  his  obligations  on  joint  notes  which  he  had  signed  with 
his  alleged  partner,  he  has  no  equity  as  a  partner  which  will  entitle 
the  creditors  of  the  alleged  firm  to  a  preference  over  the  Individual 
creditors  of  the  partner  who  was  the  real  owner  of  the  assets  levied 
upon  as  the  property  of  the  firm.    Bixler  T.  Kresge^  405. 

PAVEMENT. 

1.  Defined— Original  paving  defined.    Mack  T.  Eddleman,  452. 

POOR  LAWS. 

1.  Jurisdiction  qf  court  of  quarter  sessions— Act  of  1893.  The  court 
of  quarter  sessions  of  the  county  wherein  the  last  legal  settlement  is 
alleged  to  be,  has  jurisdiction  to  adjudicate  the  dispute. 

The  act  of  June  8,  1893,  P.  L.  346,  which  provides  "  that  the  several 
courts  of  common  pleas  within  their  several  counties  have  the  power 
to  issue  writs  of  mandamus  to  all  officers  ani^  magistrates  elected  or 
appointed  within  their  respective  counties,"  does  not  take  from  the 
court  of  quarter  sessions  the  power  to  make  or  enforce  orders  under 
the  poor  laws,  plainly  conferred  upon  it  by  the  28d  section  of  the  act 
of  1833.    Boose's  Est.  t.  McKean  Poor  Bist.,  116. 

2.  Settlement — Petition  and  answer — Citizenship.  In  a  proceeding 
by  one  poor  district  against  another  to  recover  money  expended  in  the 
care  of  a  pauper,  where  the  petition  states  that  the  pauper's  wife  was 
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possessed  of  an  estate  in  fee  simple  in  the  respondent  poor  district, 
and  that  the  hushand  resided  thereon  with  his  family,  and  thereby 
gained  a  settlement  in  said  district,  it  is  obvious  that  the  petitioners 
mean  that  the  settlement  was  gained  because  the  pauper  was  a  tenant 
by  the  curtesy  initiate  of  his  wife^s  land,  or  that  he  had  a  statutory 
interest  under  the  act  of  1855,  and  it  is  in  substance  an  averment  of 
citizenship.  If  he  had  no  such  estate  because  of  alienation,  it  was 
incumbent  upon  the  respondents  to  so  aver  in  their  answer;  and  if 
they  do  not  do  so,  the  court  is  waiTanted  in  assuming  the  pauper's 
citizenship  without  passing  upon  the  question  as  to  whether,  as  a  gen- 
eral rule,  it  will  be  presumed  or  must  be  made  affirmatively  to  appear. 
Boose's  Est.  t.  McKean  Poor  Bist.,  116. 

PRACTICE,  C.  P. 

1.  Affidavit  of  d^enae — 8^fficiency — AUegcUUm  qf  illegal  contract 
when  {naxtfficient,    Portner  t.  Kirschner,  472. 

2.  Affidavit  of  d^ense — 8^fflciency  qf  ^Entire  and  several — Parol  evi- 
dence to  vary  written  contract,    Martin  T«  Fridenbergy  447. 

8.  Affidavit  cf  d^enae  —  Sufficiency — Streets— Pavement — Original 
paving,    Maek  t.  Eddlemaii)  452. 

4.  Courts — Juries — Verdicts — Setting  aside  verdicts.  When  juries 
are  so  palpably  regardless  of  their  duty  and  of  the  sanctity  of  their 
oaths,  that  they  permit  their  verdicts  to  be  rendered  in  obedience  to 
their  prejudices  or  their  sympathies,  the  trial  court  should  deal  with 
them  in  a  firm  and  decisive  manner,  and  should  reject  their  erroneous 
verdicts  without  the  least  hesitation  and  delay.  Otherwise  the  admin- 
istration of  justice  is  brought  into  public  contempt  and  dishonor. 
Holden  t.  R.  B.,  1. 

5.  Petition  and  answer — Act  qf  June  10, 1893 — Construction — iMtie — 
CoaX  lease.  Under  the  second  section  of  the  act  of  June  10, 1803, 
P.  L.  415,  entitled  **An  act  to  provide  for  the  quieting  of  titles  to 
land,"  the  facts  required  to  be  set  foi-th  in  the  petition,  and  found  by 
the  court  to  be  true,  are  the  petitioner's  possession  and  the  adver- 
sary's denial  of  his  title.  When  these  appear  the  issue  is  to  be 
awarded,  and  if  it  turns  out  at  the  trial  that  the  dispute  is  not  over 
the  facts,  but  over  the  law  arising  from  them,  this  will  not  affect  the 
remedy,  but,  the  right  to  the  issue  having  been  shown  by  the  posses- 
sion and  the  denial  of  title,  the  issue  will  go  on  to  trial,  and  the  judge 
will  direct  a  verdict  on  the  law  as  in  other  cases. 

Where  the  claim,  however,  is  not  to  the  land  or  its  possession,  but 
only  to  a  part  of  the  product,  as  e.  g.  coal,  after  it  has  been  severed 
and  becomes  personalty,  or  to  the  duty  to  account  and  pay  royalties 
for  coal  after  it  shall  have  been  mined,  the  act  does  not  apply,  and 
the  issue  in  such  case  will  be  refused.    Canal  Co*  T«  Genets  343. 

6.  Triai — Charge  qf  court — Failure  to  ask  for  instructions.  In  an 
action  to  recover  for  goods  sold  and  delivei*ed,  where  several  items 
are  in  controversy,  the  accidental  omission  to  give  instructions  con- 
cerning a  matter  of  minor  importance,  to  which  the  attention  of  the 
court  was  not  called,  is  not  ground  for  reversal.    Paterson  T*  Blais- 
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PRACTICE,  C.  P.— conMnwed. 

7.  Trial — Improper  remarks  of  counsel  brought  before  the  court  by 
affidavit  beoome  part  of  the  record  and  may  be  assigned  for  error  if 
the  trial  judge  refuses  to  withdraw  a  juror.    Holden  T«  B*  B.^  1. 

PRACTICE,  O.  C. 

1.  Petition  for  removal  of  execvXor^—'Responxine  answer.  A  petition 
was  presented  by  a  legatee  to  the  orphans*  court  for  the  remoyal  of 
executors  from  their  office.  An  answer  was  filed  by  the  executors 
responsive  to  the  petition,  denying  all  the  allegations  relied  upon  as 
causes  for  dismissal.  No  testimony  was  taken  on  either  side.  Held, 
that  the  answer  must  be  taken  as  true,  and  that  the  executors  should 
not  be  removed.    Sonder's  Est.)  249. 

PRACTICE,  S.  C. 

1.  Assignment  of  error — Trial — Improper  remarks  of  coujisel — With- 
drawal of  Juror,  Where  improper  remarks  of  counsel  are  brought 
before  the  court  by  an  affidavit  in  support  of  their  verity,  such  affida- 
vit becomes  part  of  the  record,  upon  the  allowance  of  an  exception 
and  the  refusal  of  the  court  to  withdraw  a  juror,  for  the  causes  stated 
in  the  affidavit,  may  be  assigned  as  error.    Holden  T*  B«  B*^  !• 

PRINCIPAL  AND  AGENT. 

1.  AgenVs  knowledge  imputed  to  principal.  The  knowledge  of  an 
authorized  agent  acquired  in  the  course  of  a  given  transaction  within 
the  scope  of  the  agent* s  authority,  is  the  knowledge  of  the  principal. 
Bank  t.  Sterer,  574. 

PRINCIPAL  AND  SURETY. 

1.  Embezzlement  —  Compounding  felony.  The  sureties  on  a  bond 
given  to  secure  the  return  of  money  embezzled  by  the  principal  in  the 
bond,  cannot  allege  that  the  bond  was  given  for  an  illegal  considera- 
tion where  there  is  no  evidence  that  criminal  proceedings  had  been 
stifled,  or  that  fraud  or  coercion  had  been  practiced  upon  the  princi- 
pal and  his  sureties.    Portner  t«  Kirschnery  472. 

PROMISSORY  NOTE. 

1.  Alteration — Fraud — Public  policy,  Au  alteration  of  a  negotia- 
ble promissory  note  made  by  a  visible  interlineation  of  the  words 
"  with  interest  at  six  per  cent,"  without  the  knowledge  or  consent  of 
the  maker,  rendei*s  the  note  absolutely  void  even  in  the  hands  of  an 
innocent  purchaser  for  value. 

The  rule  of  public  policy  which  insures  the  protection  of  such  an 
instrument  from  fraud  and  substitution  will  prevent  the  holder  from 
amending  his  statement  so  as  to  waive  the  claim  for  interest  and  re* 
cover  principal  on  note  as  originally  made.    Bank  T«  Chisolniy  564. 

2.  Banking — Discounting  note.  Knowledge  of  cashier  as  affecting 
bank  with  notice  of  a  defense  to  said  note.    Bank  T*  Sterer,  574. 

PUBLIC  OFFICERS. 

1.  Sheriff,  Negligence  of  in  accepting  surety,  evidence  to  rebut 
Watterson  r.  Fnellhart,  G12. 
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PUBLIC  POLICY. 

1.  Agreement  to  repay  money  wrongfully  appropriated,  not  against 
public  policy.    Portner  r*  Kirschner,  472. 

2.  Contract — Illegality  qf  eontract^Divoree,  It  is  not  against  pub- 
lic policy  for  a  wife  to  enter  into  a  written  contract  with  a  third  person, 
for  a  valuable  consideration,  that  in  any  proceeding  she  may  institute 
against  her  l^usband  for  divorce  she  will  not  assign  any  other  reason 
therefor  than  the  desertion  of  her  by  her  husband.  Irrin  T«  Inrin, 
520. 

3.  Promieeory  note.  Fraudulent  alteration  renders  note  void  even 
in  the  hands  of  an  innocent  purchaser.    Bank  T«  Chisolniy  564. 

QUESTION  FOR  JURY. 

1.  Contract — Damages,  In  a  case  where  defendant  avers  that  the 
**Wellman*'  producers  were  not  of  a  size  to  furnish  gas  in  sufficient 
quantity,  even  if  the  flues  were  sufficient,  and  the  evidence  showed 
that  **  Wellman'*  producers  were  of  different  sizes,  that  the  term  it- 
self imported  no  particular  size,  and  that  they  were  often  made  larger 
than  those  supplied  by  plaintiff,  and  the  evidence  of  plaintiff  did  not 
show  that  the  term  *^Wellman  producer"  meant  just  such  a  one  as  it 
had  constructed,  the  question  is  for  the  jury;  and  if  plaintiff  did  not 
put  in  producers  of  sufficient  size  according  to  the  plans  prepared  by 
itself  when  it  could  have  done  so,  it  is  answerable  in  damages. 

In  such  a  case  it  was  not  error  for  the  court  to  chai*ge  "  if  the  Well- 
man  producer  is  as  the  defendant  claims  a  producer  which  may  be 
erected  of  any  size,  then  an  agreement  to  erect  producers  as  part  of  a 
plant  to  work  thirty-six  blowers  is  an  agreement  to  build  those  pro- 
ducers of  sufficient  size  and  capacity  to  do  their  part  of  the  work  of 
said  plant  and  plaintiff  should  have  so  built  them."  Bixon- Woods 
Co.  T.  eiM8  Co.,  167. 

2.  Contributory  negligence — Municipal  negligence  Ifft  to  Jury.  0IM6 
T.  PkiUdelphia,  488. 

3.  Credibility  of  pardoned  perjurer.    Biehl  y.  Bodgers,  316. 

4.  Evidence,  While  sevei*al  Suits  were  pending  against  defendants, 
several  plaintiffs  in  suits  joined  in  a  written  agreement  by  which  an 
extension  of  time  was  granted  to  defendants  so  that  a  compromise 
might  be  effected;  the  contract  to  be  binding  only  when  signed  by  all 
of  the  plaintiffs.  O,  one  of  the  plaintiffs,  signed  for  L,  another  of  the 
plaintiffs.  A  compromise  was  subsequently  effected  by  which  the 
defendants  were  to  pay  fifty  per  cent  of  the  claims.  O  received  the 
percentage  of  L's  claim,  and  paid  it  over  to  L,  who  accepted  it  with- 
out objection.  L  subsequently  disavowed  O's  authority  to  act  for 
him,  and  pressed  his  suit  against  defendant.  At  the  trial  O  testified 
that  when  he  signed  the  paper  for  L  he  presumed  he  had  authority; 
that  he  would  not  have  signed  it  without  authority,  that  his  recollec- 
tion was  that  he  had  authority.  One  of  the  defendants  testified  that 
during  the  negotiations  for  compromise  L  constantly  referred  to  O  as 
the  person  who  was  acting  for  him,  and  stated  that  if  O  signed  for 
him  it  would  be  satisfactory.  L  denied  this  testimony,  and  asserted 
that  he  had  given  no  authority  to  O  to  sign  for  him,  and  that  the  pay- 
ment made  through  O  was  a  general  payment  made  on  the  whole  sum 
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QUESTION  FOR  JURY— continued. 

due.    Held,  that  the  question  was  for  the  jury,  and  St  would  hare  been 
grave  error  to  withhold  it  from  them.    Liniiigrer  r.  LatshaWy  898. 

6.  Insurance  policy — Waiver — Weight  (^  evidence.  Where  two  wit- 
nesses swear  positively  to  the  declarations  of  an  insurance  agent  to 
the  assured  that  it  was  not  necessary  to  make  out  proofs  of  loss,  there 
is  sufficient  evidence  of  waiver  to  submit  to  the  jury,  although  the 
testimony  of  the  two  witnesses  is  contradicted  by  the  agent  Mix  T. 
Ins.  Cov  639. 

6.  Negligence— Ounners—Accidental  shooting.  What  was  sufficient 
evidence  of  negligence  to  submit  to  jury.    Winans  T«  Randolpliy  606. 

7.  Negligence — Municipality.  Held  where  the  heavy  doors  of  a  fire 
engine  house  were  provided  to  swing  over  the  sidewalk  and  that  plain- 
tiff was  injured  thereby,  that  there  was  sufficient  evidence  of  the  city*s 
negligence  to  submit  to  the  jury.    Kies  T«  Erie^  598. 

8.  Parol  sales  of  real  estate— Parol  partition—Etidence — Charge  €/ 
court  upon  testimony.  Insufficiency  of  charge  in  leaving  question  to 
jury  only  as  to  credibility  of  the  witnesses.    Howell  T«  Mellon^  188. ' 

RAILROADS. 

1.  Crossing  streets  by  overhead  structure.  Where  a  railroad  company 
has  permission  to  cross  the  intersection  of  two  streets  by  an  overhead 
structure,  the  use  of  so  much  space  only  as  is  necessary  for  the  pur- 
pose of  making  the  passage  is  authorized;  and  the  grant  is  exhausted 
by  the  building  of  the  overhead  crossing,  and  nothing  more  can  be 
done  without  a  new  grant  In  such  a  case,  the  company  has  no  right 
of  way  in  the  streets  outside  of  the  terms  of  the  grant  by  virtue  of 
which  it  enters.    Jones  r*  Railroad^  3.S3. 

2.  Eminent  domain — Consequential  damages.  Where  a  railroad  com- 
pany constructs  its  railroad  upon  a  portion  of  a  town  lot,  the  owner 
of  the  lot  is  entitled  to  recover,  not  only  the  value  of  the  land  actually 
taken,  but  also  damages  for  the  depreciation  in  the  value  of  the 
remainder  of  the  lot,  and  the  jury,  in  determining  the  amount  of  such 
damages,  may  consider  all  the  injuries  which  would  probably  and 
naturally  result  from  the  reasonable  and  usual  operation  of  the  rail- 
road, such  as  annoyance  from  smoke,  noise,  dust,  and  jarring  of  the 
house  by  passing  trains. 

In  such  a  case  it  is  proper  to  admit  evidence  of  the  construction  of 
a  water  tank  near  plaintiff* s  building,  not  as  ground  for  damages  by 
such  construction,  but  that  its  location  with  reference  to  the  property 
multiplied  trains  at  that  point,  and  that  a  more  frequent  use  of  the 
roadbed  on  plaintiflTs  property  was  the  result.  Comstook  T«  By  Co.^ 
682. 

8.  Grant  of  right  to  use  highway.  The  grant  to  a  railroad  company 
of  the  right  to  enter,  cross,  or  pass  along  a  highway  is,  in  the  absence 
of  a  clearly  expressed  intention  to  the  contrary,  a  grant  subject  to  the 
existing  public  right  of  use,  and  is  to  be  exercised  in  such  manner  as 
shall  interfere  as  little  as  possible  with  those  for  whose  benefit  the 
way  was  originally  laid  out  and  opened.    Jones  T«  Railroad^  833. 

4.  Negligence — Contributory  negligence.  Rebuttal  of  presumption 
that  deceased  stopped,  looked  and  listened.    Connerton  T.  R*  R*f  839. 
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5.  Negligence— Contributory  negligence.  Standing  on  railroad  track. 
Dell  T.  PblUips  Glass  Co.,  549. 

6.  Negligence — Crosf^ing — "  8top^  look  and  Zteten."  Binding  instruc- 
tions demanded  when  the  palpable  facts  negative  allegation  of  plain- 
tiff that  he  stopped,  etc.,  especially  where  his  evidence  is  contradicted 
flatly  by  that  of  all  other  witnesses.    Holden  T.  R«  R.^  1. 

7.  Negligence — Fellow  serfiont.  Question  whether  a  foreman  was  a 
vice  principal  or  colaborer.    ETilhoek  r*  Bj.f  592. 

8.  Bight  qf  way — Presumption,  The  presumption  arising  under  the 
general  i*ailroad  laws  that  a  i*ailroad  company  takes,  when  it  entera  by 
virtue  of  the  right  of  eminent  domain,  the  full  breadth  of  sixty  feet 
for  its  right  of  way,  is  only  applicable  where  the  entry  is  advei*se  and 
upon  property  subject  to  seizure  or  appropriation  under  general  laws. 
It  does  not  apply  to  the  entry  upon  a-  public  street,  whether  such  entry 
be  made  under  the  authority  of  the  act  of  assembly  incorporating  the 
company,  or  by  virtue  of  municipal  consent    Jones  T.  Railroad^  333. 

9.  Right  to  define  boundaries — Time — Release.  While  the  proper 
time  to  make  this  definition  is  when  the  appropriation  is  made,  the 
right  to  define  its  boundaries  may  be  exercised  afterwards,  within  a 
reasonable  time. 

Wliere  a  right  of  way  has  been  located  but  there  has  been  no  actual 
taking  of  the  plaintiffs  land,  and  the  railroad  has  been  actually  con- 
structed and  is  in  operation  outside  of  the  limits  of  plaintlfPs  bound- 
aries, a  release  by  the  railroad  company  of  plaintifiTs  land  will  operate 
as  a  definition  of  the  limits  of  its  right  of  way  and  prevent  a  recovery 
by  the  plaintiff  for  land  not  in  actual  use  or  within  the  limits  so  de- 
fined.   Jones  T.  Railroad^  333. 

10.  Street  railways — Charter — Street  paving — Ordinances — Replacing 
old  paving  with  new — Contingent  occupancy.  In  the  charter  of  one  of  the 
original  companies  it  wjis  provided,  "  That  the  councils  of  the  city  of 
Philadelphia  may  from  time  to  time  by  ordinances  establish  such  regu- 
lations in  regard  to  said  railway  as  may  be  required  for  the  purposes  of 
paving,  repaving,  grading,  ....  and  the  said  company  shall  conform 
to  the  grades  established  by  councils  of  the  several  streets  and  avenues 
traversed  by  the  said  railway.  .  .  .  The  streets  thus  occupied  by  said 
company  shall  be  by  them  kept  in  good  order  and  repair  at  their  own 
proper  expense;"  and  In  the  charter  of  the  other  of  the  original  com- 
panies it  was  provided,  that  **  the  said  company  shall  be  compelled  to 
keep  in  constant  repair  that  portion  of  the  street  which  they  use  and 
occupy  and  be  subject  to  such  ordinances  of  councils  as  relate  thereto, 
not  inconsistent  with  this  act."  Held,  (1)  that  both  provisions  are 
general,  applicable  to  all  streets  on  which  tracks  are  laid,  and  con- 
tinuing, that  is,  applying  from  time  to  time  whenever  repairs  may 
become  necessary;  (2)  that  the  franchises  to  occupy  and  the  obliga- 
tions to  keep  in  repair  are  coextensive,  and  that  whatever  the  duty  of 
a  municipality  would  have  been  as  to  repairs  upon  the  streets  where 
the  tracks  are  laid  is  now  the  duty  of  the  railway  company  laying  and 
using  the  tracks,  which  included  the  whole  width  of  the  streets; 
(8)  that  the  provision  In  the  charter  that  **  the  said  company  .... 
•hall  be  compelled  to  keep  in  constant  repair  that  portion  of  the  stieet 
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which  they  uge  and  occupy  and  be  subject  to  such  ordinances  of  coun- 
cils as  relate  thereto/'  includes  existing  as  well  as  future  ordinances; 
and  that  the  general  ordinance  of  July 7,  1857,  which  provides,  "That 
all  passenger  railway  companies  shall  be  at  the  cost  and  expense  of 
maintaining,  paving,  repairing  and  repaving  that  may  be  necessary 
upon  any  street  ....  occupied  by  them,*'  means  the  entire  street 
occupied  and  not  a  portion  of  the  same,  and  under  said  ordinance  it 
is  the  duty  of  said  company  to  repair  and  repave  the  entire  road- 
way from  curb  to  curb;  (4)  that  where  the  duty  to  repair  exists  it 
extends  to  the  replacement  of  an  old  pavement  by  a  new  one  of  a  dif- 
ferent and  improved  kind,  and  the  fact  that  the  occupation  of  the 
street  is  terminable  upon  certain  contingences  which  may  happen  at 
any  time  and  at  the  will  of  the  city  does  not  destroy  the  obligations 
to  keep  the  street  in  repair  so  long  as  it  is  occupied.  Philadelphia 
T.  By.,  269. 

11.  Street  railways— Merger  of  companies— Franchises  and  obligations. 
Where  a  street  i-ailway  company  is  formed  by  the  merger  of  two  otlier 
previously  existing  companies,  and  the  merger  is  ratified  by  an  act  of 
assembly  wherein  certain  rights  existing  in  the  old  companies  are 
surrendered  and  the  old  franchises  confirmed  and  new  ones  granted, 
the  company  accepts  the  provisions  of  the  act  subject  to  all  the  inci- 
dents, duties  and  obligations  which  attached  to  the  old  companies 
under  their  charters,  and  the  act  incorporating  the  new  company  is  its 
operative  and  controlling  charter;  but  the  two  oi-iginal  charters  so  far 
as  unchanged  and  confirmed  by  the  later  act  contain  its  gi*ants  and 
limitations,  as  well  as  its  burdens  and  obligations.  Phlla.  r.  By*  Co., 
269. 

12.  Street  railways — Neglect  to  repair  by  street  railway — Notice — 
Stopping  cars— Damages,  The  ordinance  of  July  7,  1857,  sec.  4,  pro- 
vides, ^ '  It  shall  be  the  duty  of  any  company  as  aforesaid  ....  to 
pave  or  repave  the  highways  as  hereinbefore  provided  and  should  they 
refuse  or  neglect  to  do  so  for  ten  days  from  the  date  of  such  notice 

....  councils  may  forbid  the  running  of  any  car  or  cars  upon  said 
railroad  until  the  same  is  fully  complied  with.''  Held^  that  under 
said  ordinance  the  city  had  the  right  to  stop  the  cars  while  the  repav- 
ing was  being  done,  and  could  not  be  made  to  respond  in  damages  for 
BO  doing.    Phila.  T.  By.,  269. 

13.  Width  of  right  of  way  —Discretion.  A  railroad  company  is  not 
obliged  to  take  the  maximum  width  for  a  right  of  way  which  it  is  per- 
mitted to  take,  under  the  general  railroad  laws,  but  can  define  the 
limits  of  its  right  of  way  so  as  to  exclude  therefrom  whatever  is  not 
necessary  to  the  operation  and  construction  of  its  line.  Jones  Y* 
BaUroad,  333. 

REAL  ESTATE. 

1.  Parol  sale  of— Parol  evidence— Charge  qf  court  upon  testimony- 
Question  for  jury,    Howell  T.  Mellooy  138, 

REFEREE. 

1.  Wect  qf  finding.     The  finding  of  facts  by  a  referee  cannot  be 
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reversed  on  appeal  if  the  evidence  fairly  warranted  it,  even  though 
there  may  be  room  for  disagreement  as  to  the  correctness  of  his  con- 
clusions.   McClore  r.  Times  Pablishing  Co.^  213. 

REPLEVIN. 

1.  Claimpropertyband— 'Sufficiency  cf  bond.  Although  a  claim  prop- 
erty bond  fails  to  provide  tliat  the  principal  *'  shall  abide  the  judg- 
ment of  the  court  in  all  things  relating  to  the  premises,''  the  bond  is 
good  if  it  stipulates  that  the  principal  shall  be  and  appear  at  the  next 
term  of  court,  then  and  tliere  to  make  good  his  claim  to  the  property. 
Such  a  bond  is  an  undertaking  by  the  sureties  that  the  principal  shall 
be  successful  in  his  defense  to  the  suit,  and  if  not,  the  sureties  will 
on  his  default  pay  the  judgment  against  him. 

In  an  action  upon  such  a  bond,  a  witness  is  competent  to  testify  as 
to  the  solvency  of  the  surety  at  the  time  the  bond  was  given,  if  he 
had  a  thorough  knowledge  of  his  affairs,  although  not  able  to  give  a 
list  of  his  debts,  or  a  list  and  valuation  of  his  properties. 

Testimony  to  prove  that  the  surety  was  reputed  solvent  at  the  time 
the  bond  was  given  is  admissible,  not  to  prove  solvency,  but  to  neg- 
ative any  assertion  of  negligence  on  the  part  of  the  sheriff,  in  accept- 
ing sureties  reputed  insolvent 

The  several  undertakings  stipulated  by  a  replevin  bond  constitute 
distinct  and  independent  conditions,  and  a  breach  of  any  will  consti- 
tute a  forfeiture. 

In  taking  a  claim  property  bond,  it  is  not  enough  that  the  sheriff 
should  accept  a  surety  or  suieties  deemed  by  him  fairly  sufficient 
at  the  time.  It  is  his  duty  to  regard  the  fact  that  the  final  determi- 
nation of  the  replevin  suit  may  be  delayed  for  months  or  possibly 
years,  during  wbicli  delay,  by  the  accidents  of  business  or  fortune, 
the  obligors  thus  deemed  by  him  fairly  sufficient  when  accepted,  may 
become  utterly  worthless.  He  must  have  belief,  in  good  faith  and 
upon  reasonable  ground,  that  the  surety  was  not  only  able  at  the  time 
to  pay  the  amount  of  the  bond,  but  had  sucli  a  credit  as  to  be  likely 
to  remain  good  to  the  determination  of  the  proceedings;  but  the  sher- 
iff will  not  be  held  to  insure  the  plaintiff  against  loss  from  a  contin- 
gency which  by  care  he  could  not  foresee.  The  rule  of  law  governing 
the  liability  of  a  sheriff  in  accepting  sureties  on  a  replevin  bond  is  not 
necessailly  applicable  in  all  its  rigor  to  a  claim  property  bond.  Wat- 
terson  j»  Foellharty  612. 

2.  Evidence — Contract,  not  replevin,  held  to  be  proper  remedy.  Com- 
petency of  witness.    Bicken  Y«  WinterSi  126. 

RES  ADJUDICATA. 

1.  ^ectment.  Conditions  held  not  to  raise  the  proceedings  to  dig- 
nity of  res  ad  judicata.    Land  Co.  T«  Weidner,  850. 

2.  Equity — Accounts,  The  property  of  a  railroad  company  was 
transferred  by  the  owners  to  a  trustee  under  an  agreement  that  he  was 
to  sell  the  property  and  out  of  the  proceeds  to  pay  certain  indebted- 
ness of  the  company  and  then  account  for  the  balance.  The  trustee 
Bold  the  property  of  the  company  and  agreed  with  the  purchasers  to 
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pay  all  claims  against  it  except  those  secured  by  its  bonds.  P.  A.  Ahl^ 
who  had  owned  the  bonds  and  a  majority  of  the  stock  of  the  railroad 
company  whose  property  had  been  so  transferred,  was  a  memlier  of 
the  firm  of  P.  A.  Ahl  &  Bro.,  and  this  firm  made  an  assigpiment  for 
the  benefit  of  creditors.  The  assignees  subsequently  filed  a  bill 
against  the  trustee  for  an  accounting,  and  a  decree  was  entered  against 
him  for  the  balance  in  his  hands,  which  he  paid.  A  claim  for  land 
damages  which  had  been  in  existence  for  several  years  prior  to  the 
filing  of  the  bill,  had  been  known  by  all  parties,  and  was  ripe  for 
adjustment  at  the  time  the  account  was  stated  by  the  master  but  was 
not  included  therein,  was  subsequently  paid  by  the  purchasers  of  the 
railroad  property  who  recovered  the  amount  from  the  trustee  under 
his  agreement.  Seld^  that  the  trustee  could  not  recover  from  the 
assigned  estate  the  claim  which  he  had  been  compelled  to  pay,  as  it 
was  a  part  of  the  subject-matter  of  the  accounting,  and  the  decree  in 
the  equity  proceeding  was  conclusive.    AllPs  Assigned  Est.)  609. 

RIPARIAN  RIGHTS. 

1.  Bivers  and  streama — Waters — Biparian  otonera.  While  a  ripa- 
rian owner  has  the  right  to  use  the  land  between  high  and  low  water- 
mark, he  has  no  light  to  erect  permanent  structures  on  the  land  which 
will  interfere  with  the  right  of  the  public  to  moor  over  any  part  of 
the  land  at  high  water;  and  an  injunction  will  issue  at  instance  of 
the  commonwealth  to  resti-ain  such  erection.    Com*  r*  Tt  M«  €•  A*|  24. 

ROAD  LAW. 

1.  Change  of  grade.  A  matter  of  municipal  discretion.  A  court 
of  equity  may  not  intervene  by  injunction  to  control.  MeHale  T. 
R.  B,,  416. 

2.  Change  of  grade— Notice— Act  of  May  16,  1891.  Where  ten  days' 
notice  of  the  meeting  of  viewers  is  not  given  *•*'  by  personal  notice  to 
the  registered  owners  and  occupants,"  as  required  by  the  act  of  May  16, 
1891,  P.  L.  75,  relating  to  the  change  of  gi*ade  of  streets,  the  owners 
who  have  not  received  notice  may  file  another  petition  for  the  appoint- 
ment of  viewers.  It  is  not  necessary  for  them  to  reopen  the  former 
proceeding.    Orthodox  Street,  499. 

3.  Jurisdiction  of  Q.  8.  exclusive  to  appoint  juries  of  view  to  assess 
damages,  etc.,  for  narrowing  of  streets,  etc.    Donohae^s  Appeal,  210. 

4.  Method  of  determining  location  of  road.  The  proper  method  of 
determining  the  location  of  a  road  originally  laid  out  by  viewers  is  to 
ascertain  the  starting  point,  and  the  location  of  the  middle  line;  then 
to  determine  the  width  of  the  road  as  laid  out  and  opened,  and  finally 
to  locate  the  outer  boundaries  of  the  road  by  measuiing  one  half  the 
width  of  the  road  each  way  from  the  middle  line.  Athens  Borough 
T.  Carmen,  426. 

6.  Municipal  law— Assessment  for  local  improvements.  Validating 
act  of  1889.  Statutes.  Implied  repeal.  Acts  of  1876,  1887.  Requi- 
sites of  ordinance  appointing  viewers.    Chester  T.  Pennell,  300. 

6.  Streets— Pavement — Original  paving.    No  particular  matenal  is 
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necessary  to  constitate  a  payement.    It  may  be  made  of  anything 
which  will  prodace  a  hard,  firm,  smooth  surface  for  travel. 

A  first  pavement,  which  in  the  legal  sense  exempts  the  abutting 
property  owner  from  liability  for  any  subsequent  improvement  may 
be  defined  generally  as  one  that  is  put  down  originally,  or  adopted  or 
acquiesced  in  subsequently  by  the  municipal  authority  for  the  pur- 
pose, and  with  the  intent  of  changing  an  ordinary  road  into  a  street 
If  the  purpose  and  intent  be  wanting,  a  mere  surfacing  of  the  road, 
however  carefully  or  expensively  done,  will  not  be  a  paving;  but  if  the 
intent  and  purpose  are  present,  or  can  be  fairly  inferred,  then  there  is 
I>aving,  whatever  the  material  may  be. 

It  seems  that,  prima  facie,  macadamizing  is  not  street  paving  In  large 
cities,  while  on  the  other  hand  there  may  be  a  presumption  the  other 
way  in  smaller  cities  or  towns. 

Mere  maintenance  as  a  highway,  and  repairs  and  repaving  for  the 
pitrpose  of  such  maintenance,  are  not  sufficient  to  indicate  municipal 
recognition  of  the  highway  as  a  street. 

An  affidavit  of  defense  to  a  municipal  claim  for  paving  is  insuffi- 
cient to  prevent  judgment  which  merely  avers  that  the  road -was  mac- 
adamized by  a  turupike  company  in  1811,  so  maintained  until  it  was 
acquired  by  the  city  in  1873,  and  that  since  1873  the  city  *^  has  main- 
tained the  said  road  or  turnpike  as  a  public  highway,  and  has  re- 
peatedly repaired  and  repavod  the  same  with  macadam."  Mack  r* 
Eddleman,  452. 

7.  Widening  street — Damages — Le<isekold  interest,  A  tenant  who 
has  leased  a  building  after  the  passage  of  an  ordinance  providing  for 
the  widening  of  the  street  upon  which  the  building  is  situated,  is 
entitled  to  recover  damages  for  the  injury  caused  by  the  demolition 
and  re-erection  of  the  front  of  a  building  which  has  been  erected  before 
the  enactment  of  the  ordinance.    Justice  T*  Phila*)  503. 

8.  Widening  street — Damages  —  Leasehold  interest.  In  an  action 
against  the  city  to  recover  damages  for  injuries  alleged  to  have  been 
caused  by  the  demolition  and  re-erection  of  the  front  of  a  building  in 
the  course  of  widening  a  street,  the  tenant  in  possession  may  intro- 
duce evidence  showing  actual  injuiy  from  dirt  and  grime  which  was 
necessarily  encountered,  and  which  injured  his  stock. 

In  such  case  where  the  plaintiff  testifies  to  loss  of  profits,  but  the 
verdict  shows  that  the  jury  did  not  take  such  loss  into  consideration, 
and  the  court  clearly  instructs  the  jury  that  such  loss  could  not  be  con- 
sidered, it  is  not  ground  to  reverse  the  judgment  because  the  court 
overruled  a  motion  to  strike  out  the  portion  of  plaintlff^s  testimony 
relating  to  profits. 

It  is  not  error  in  such  case  for  the  court  to  refuse  to  charge  that 
**  the  plaintiff  is  only  entitled  to  recover  the  depreciation  in  the  market 
value  in  his  leasehold,  as  affected  by  the  widening  of  the  street." 
Shaw  T.  Phila.,  506. 

RULE  IN  SHELLEY'S  CASE. 

1.  Will — Held  under  the  facts  that  the  rule  applied.  Grimes  ?• 
Shirk,  74. 
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SALE. 

1.  Charge  qf  court  The  question  being  whether  tiiere  was  or  was 
not  a  warranty.  Held  it  was  not  error  to  fail  to  instruct  on  an  item 
of  alleged  nondelivery  in  absence  of  request  so  to  do.  Brinser  T« 
Longeneekery  51. 

2.  Warranty —Evidence,  Where  tlie  sole  defense  to  an  action  for 
money  due  for  the  purchase  of  a  horse  was  a  warranty  of  the  horse  and 
a  breach  thereof,  evidence  that,  upon  discovering  the  breach,  defend- 
ant rescinded  the  sale  and  returned  the  horse  to  plaintifF,  was  not 
admissible.    EshleniAii  t.  Lightner,  46. 

SEWERS. 

1.  Assesmienta  can  be  made  only  on  abutting  property — Act  qfMay  16, 
1891,  P.  L.  71  and  75.    Park  Are.  Sewen,  433. 

SHERIFFS  SALE. 

1.  Charge$  upon  realty — How  apportioned  at  aheriJPe  sale,  Jones's 
Est.,  392. 

SIDEWALKS. 

1.  Lien  for.  When  owner  neglects  to  build  after  proper  notice. 
Athens  Boroagh  r.  Carmer,  426. 

STATUTES. 

1.  Constitutional  law — Local  and  special  legislation — Burial  places. 
The  act  of  June  6,  1893,  P.  L.  342,  entitled  *'  An  act  authorizing  and 
regulating  the  taking,  use  and  occupancy  of  certain  public  buiial  places, 
under  certain  circumstances  for  purposes  of  common  school  educa- 
tion,** is  local  and  special  legislation  and  repugnant  to  article  III. 
sec.  7  of  the  constitution  forbidding  the  general  assembly  to  pass  any 
local  or  special  law  "  regulating  the  affairs  of  counties,  cities,  town- 
ships, wards,  boroughs  or  school  districts,*'  or  **•  relating  to  cemeteries, 
graveyards,  or  public  grounds,  not  of  the  state.**  City  of  York  School 
Dist.  App.,  70. 

2.  Construction  of.  Act  June  10,  1893,  P.  L.  415.  To  provide  for 
granting  of  titles.    Coal  lease.    Canal  Co.  T.  Genet,  343. 

3.  Implied  repeal— Acts  qf  May  1,  1876  and  May  24,  1887.  The  act 
of  May  24,  1887,  furnished  a  complete  system  of  procedure  in  relation 
to  the  grading  and  paving  of  streets,  inconsistent  with  the  provisions 
of  the  act  of  May  1,  1876,  P.  L.  94.  It  also  contained  a  clause  repeal- 
ing all  laws  inconsistent  with  or  supplied  by  it.  It  seems  that  the  act 
of  1876  was  repealed  by  the  act  of  1887.  Per  MoCollum,  J.  ClMSter 
T.  Pennell,  300. 

STATUTE  OF  LIMITATION. 

1.  affect  of  several  insiujjlcient  acknowledgments.  Several  insufficient 
acknowledgments  will  not  constitute  a  sufficient  one;  hence  both  the 
identity  of  the  debt  and  the  promise  to  pay  must  appear  from  the  same 
acknowledgment:  Patterson  v.  Neuer,  165  Pa.  66,  followed. 

Where,  therefore,  one  witness  testified  that  defendant* s  testatrix 
promised  to  give  plaintiff  the  amount  of  his  claim,  but  failed  to  Iden- 
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tify  the  debt  otherwise  than  by  reference  to  a  paper  which  was  not 
produced,  and  another  witness  testified  that  at  another  time  plaintiff, 
in  his  presence,  showed  defendant's  testatrix  a  paper  upon  which  he 
said  was  written  $320,  to  which  she  replied  *Mf  she  couldn't  raise  the 
money  why  he  (the  plaintiff)  would  have  it  out  of  the  land."  Held, 
that  as  neither  acknowledgment  was  sufficient  by  itself,  the  pliuntiff 
could  not  recover.    Slmrell  t.  Millery  826. 

2.  Married  womerCs  promise  to  pay  debt  barred  by  statute — Long 
delay — Strict  proof.  To  revive  a  claim  against  a  married  woman 
barred  by  the  statute  of  limitations  requires  a  positive  promise  to  pay 
an  identified  debt;  a  mere  acknowledgment,  however  clear,  will  not 
be  sufficient    Kelly  v.  Eby,  141  Pa.  176,  followed. 

Where  a  creditor  was  twenty-five  years,  and  until  after  the  death  of 
the  debtor,  before  taking  any  steps  to  recover  his  debt,  he  will  be  held 
to  strict  proof  at  every  step.    Slmrell  T«  MUler,  326. 

3.  When  tolled — Transfer  cf  stock  as  collateral.  The  indebtedness 
was  not  barred  by  the  statute  of  limitations,  because  the  transfer  of 
the  stock  as  collateral  security,  made  within  six  yeai*s  of  the  death  of 
the  testatrix,  was  a  distinct  acknowledgment  of  the  debt  from  which 
a  promise  to  pay  was  reasonably  deducible.    Soader's  Est*)  230. 

STATUTE  OF  WILLS. 

1.  Signature  by  another  when  sustained.  The  conditions  of  the  stat- 
ute of  wills  are  complied  with  where  a  decedent  in  extremity  of  last 
illness  directs  another  to  write  out  his  testamentary  directions  and 
sign  them,  even  if  he  was  physically  able  to  sign  his  name,  if  such 
signature  would  have  been  at  the  risk  of  his  life.  Dlehl  T*  BodgerSy 
317. 

STOCKS. 

1.  Purchase  on  margin.  Judgment  not  given  to  secure  broker  when 
held  not  to  be  a  gambling  contract    Hopkins  T*  O'Kaney  478. 

STREET  RAILWAYS. 
See  Railboads. 

STREETS. 

1.  Grading  cf.  Municipal  law.  Act  May  1, 1876,  P.  L.  94.  Essen- 
tial prerequisites  to  passage  of  valid  ordinance.  Beading  r.  O'BelUyy 
866. 

2.  Street  railways — Liability  of^  for  paving.  Replacing  old  paving 
with  new.  Contingent  occupancy.  Neglect  to  repair.  Stopping  cars. 
Damage.    Phlla*  T.  By.,  269. 

TAXATION. 

1.  Charitable  institutions — Exemption — Use  of  property.  Property 
which  is  not  used  directly  for  the  purposes,  and  in  the  operation  of  a 
charity,  but  for  profit,  is  not  exempt  from  taxation;  and  the  devotion 
of  the  profits  to  the  support  of  the  charity  will  not  alter  this  rule. 

But  property  which  is  used  dii*ectly  for  the  purposes  and  in  the 
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operation  of  the  charity  is  exempt,  though  it  may  also  be  used  in  a 
manner  to  yield  some  return  and  thereby  reduce  the  expenses. 

Where  a  charitable  institution  acquires  property  not  directly  con- 
nected with  the  original  plant  and  uses  such  property  directly  for  the 
purposes  and  in  the  operation  of  the  charity,  it  is  a  part  of  the  plant 
and  is  exempt  from  taxation,  although  it  may  be  used  in  a  manner  to 
yield  some  return  and  thereby  reduce  the  expenses. 

If  such  property  is  regularly  and  permanently  devoted  to  that  pur- 
pose, though  from  its  nature  its  enjoyment  is  only  practicable  during 
a  portion  of  each  year,  it  is  exempt,  because  it  is  the  character  of  the 
use,  and  not  the  amount  of  it,  that  determines  the  title  to  exemption. 
Peon  Hospital  r.  Delaware  Co.,  805. 

2.  Public  charity— Military  organization,  A  military  organization, 
maintained  by  state  appropiiations  and  public  subscriptions,  whose 
only  object  is  gratuitous  service  to  the  public  without  any  profit  or 
expectation  of  gain,  is  a  purely  public  charity,  and  its  property  is  not 
subject  to  taxation. 

Under  the  act  of  June  4, 1870,  P.  L.  90,  such  an  organization  cannot 
be  taxed  upon  a  lot  and  building  which  it  had  bought  for  the  purpose 
of  an  armory,  and  subsequently  abandoned  for  a  better  location,  dur- 
ing the  interval  between  the  abandonment  of  the  first  building  and 
the  erection  of  the  new  one.    Phila«  T.  Battery  Ay  526. 

TRUSTEES. 

1.  Mortgage — Execution  cf— Liability.  Where  trustees  are  empow- 
ered to  mortgage  land  and,  in  the  execution  of  the  bond  and  mortgage, 
they  sign  their  individual  names  without  adding  their  official  title,  the 
loan  is  to  be  regarded  as  having  been  made  to  the  trustees  in  their  of- 
ficial capacity  and  not  to  them  as  individuals;  and  neither  the  trust 
estate  which  was  benefited  by  the  loan  nor  the  sureties  on  the  bond 
can  avoid  their  liability  on  that  ground.    Lawrence's  Est.,  185. 

VERDICTS. 

1.  Setting  aside.  Duty  of  court  to  reject  erroneous  verdicts  with- 
out hesitation  or  delay.    Holden  T*  B«  B.,  1. 

WAGES. 

1.  Preference — Saw  logs — Execution — Evidence — Act  qfJune  12, 1879. 
While  the  provisions  of  the  act  of  June  12,  1879,  P.  L.  176,  giving  a 
preference  to  the  wages  of  laborers  engaged  in  cutting  saw  logs,  must 
be  strictly  complied  with,  there  is  no  particular  grade  of  proof  required 
to  establish  the  fact  that  the  wages  were  earned  in  the  manner  con- 
templated by  the  act  different  from  the  measure  of  proof  required  in 
ordinary  cases. 

Where  such  laborers  positively  testify  that  the  amounts  which  they 
claim  were  earned  in  the  manner  contemplated  by  the  act,  and  an 
auditor  reports  in  favor  of  their  claims,  and  the  employers  who  yrere 
present  at  the  audit  are  not  called  to  disprove  the  claims,  the  Supreme 
Court  will  not  revei'se  the  finding  of  the  auditor.  Bixler  T*  Kre8ge» 
405. 
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WARRANTY. 

1.  JBvidence^SaU.  Where  the  sole  defense  is  a  breach  of  warranty 
evidence  is  inadmissible  that  defendant  rescinded  the  sale  and  returned 
the  horse.    EsUeniaii  r.  lightBer,  46. 

WILL. 

1.  4fler'acquired  real  estate.  A  paper  containing  a  testamentary 
disposition  of  **  effects/'  and  evidently  intending  to  cover  personalty 
only,  is  not  entitled  to  probate  as  a  will  for  the  purpose  of  passing  title 
to  after-acquired  real  estate.    Price's  Est.)  294. 

2.  Charge  on  land.  Testator  directed  as  follows:  **I  give  and  be- 
queath to  my  son  George  and  son  Silas  Weiler  all  my  real  estate  for 
the  sum  of  two  thousand  five  hundred  dollars,  and  after  her  decease, 
that  is  to  say  my  wife,  Mary  Weiler,  then  after  all  funeral  expense 
is  paid,  then  all  my  personal  property  to  be  sold  and  all  debts  paid, 
then  all  what  is  left  to  be  divided  equally  amongst  my  ten  children  or 
to  their  heirs  or  assigns."  JJe2d,  that  the  will  created  a  charge  upon 
the  land,  and  not  a  mere  personal  obligation  upon  the  sons  who  ac- 
cepted the  land.    Weiler's  Est.,  66. 

3.  Debt — ExiiiiguishmerU — Evidence,  Bequest  of  a  debt  alleged  to 
be  due  decedent  by  her  brother.  Evidence  held  insufficient  to  prove 
a  payment  of  tlie  indebtedness.    Sonder's  Est^y  239. 

4.  Decedent's  estate — AnnuUy — Deficiency  of  income.  Testator  gave 
an  annuity  to  his  wife,  and  directed  that  the  taxes  and  repairs  on  cer- 
tain real  estate  specifically  devised  to  her  should  be  paid  out  of  his 
estate.  At  the  first  adjudication  a  sum  was  set  apart,  the  income  of 
which  was  to  be  used  in  paying  the  annuity  and  the  charges  on  the 
widow's  land.  The  rest  of  the  personalty  was  distributed  to  the  resid- 
uary legatees  who  were  also  the  residuary  devisees.  The  widow  made 
no  agreement  not  to  look  to  the  residuary  real  estate  in  case  of  a  defi- 
ciency in  her  income.  In  course  of  time  the  fund  set  aside  proved 
inadequate  to  provide  an  income  sufficient  to  pay  the  annuity  and  the 
charges  on  the  widow's  land.  JJeZd,  that  the  widow  was  entitled  to 
have  the  deficiency  made  up  out  of  the  rents  of  the  residuary  real 
estate.    Denis's  Est,,  493. 

5.  Legacy  of  life  estate — Attachment,  A  legacy  to  tarustee  to  pay 
income  to  son  for  life,  after  his  death  to  testator's  children,  subjects 
the  son's  income  to  attachment.    Bremer  r.  Mohn,  91. 

6.  Besiduary  clause — Intestacy,  Testatrix  after  making  three  small 
pecuniary  bequests  concluded  her  will  as  follows:  **  It  is  my  will  that 
July  Bixler  my  step  sister  shall  have  a  full  share  of  my  estate  share 
and  share  alike  with  my  Brother  and  sister."  Julia  (July)  Bixler  was 
the  half  sister  of  testatiix.  Heldy  that  there  was  no  intestacy  under 
the  will,  but  that  the  clause  containing  the  bequest  to  Julia  operated 
as  a  residuary  clause  even  without  the  words:  "rest,  residue,"  etc. 
Strlewig's  Est.,  61. 

7.  Rule  in  Shelley^ s  case — Life  estate.  Testator  directed  as  follows : 
**  I  give  and  devise  to  ray  adopted  daughter  Hester  ....  all  that  cer- 
tain messuage  ....  for  and  during  the  term  of  her  natural  life.  And 
after  the  death  of  my  said  adopted  daughter,  I  give  and  devise  the 
reversion  or  remainder  of  the  real  estate  herein  devised  to  her,  to  her 
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lawful  issue,  to  have  and  to  hold  the  same  in  common  to  them,  their 
heirs  and  assigns  forever.  And  in  case  the  said  Hester  should  die 
without  leavinf^  lawful  issue,  then  the  aforesaid  real  estate  shall  revert 
to  my  estate,  and  I  give  and  devise  the  same  to  my  heirs  under  the 
intestate  laws."  Ileldy  that  Hester  took  an  estate  in  fee  in  the  land 
devised  to  her.    Grimes  T.  Shirkf  74. 

8.  Rule  of  construction— Bequest  of  library — Class  of  legatees.  Testa- 
tor directed  as  follows :  '*  My  law  books  to  be  taken  charge  of  by  H.  H. 
Benson  and  to  be  divided  among  my  nephews  who  may  read  law,  not 
to  be  sold,  never,  rather  to  be  burned."  Two  of  testator's  nephews, 
James  and  Davis,  were  admitted  to  the  bar  subsequent  to  the  date  of 
testator's  will,  and  prior  to  his  death.  Paul  was  a  student  of  law  at 
the  time  of  testator's  death,  and  was  subsequently  admitted  to  the 
bar.  Isaac  was  a  student  of  law  at  the  time  of  testator's  death,  and 
read  law  for  a  year  or  more,  but  subsequently  engaged  in  another  busi- 
ness, and  apparently  abandoned  his  intention  to  be  admitted  to  the 
bar.  Held,  that  James,  Davis  and  Paul  were  entitled  to  testator's 
library. 

**  To  read  law  "  means  to  take  up  the  study  of  the  law  with  the  pur- 
pose of  being  admitted  to  the  bar  and  practicing  the  profession. 

The  rule  that  a  will  speaks  from  the  time  of  the  testator's  death 
must,  like  all  rules  of  construction,  yield  to  a  manifest  intention  to 
the  contrary.    Bengon's  Est.,  602. 

WORDS  AND  PHRASES. 

1.  Front  foot  rule.  How  question  whether  property  !s  turban  or 
rural  to  be  decided.    Beading  T.  O'Reillyy  866. 

2.  Front  foot  rule.  Only  abutting  propeities  can  be  assessed.  Wit- 
nan  T.  Beading,  375. 

3.  Gambling  contract.  Security  for  stocks  bought  and  sold  on  mar^ 
gin.    Hopkins  r.  O'Kane,  478. 

4.  Mandamus — Order,  Where  the  facts  set  out  in  the  complaint 
show  that  the  petitioners  used  the  word  mandamus  in  its  ordinary 
signification;  that  they  prayed  the  court  to  command  or  order  the 
poor  district  to  pay  the  bill,  it  is  unimportant  that  the  word  manda- 
mus is  used  instead  of  order.    Bonse'  Est.  r.  McKean  Poor  Blst.,  116. 

5.  Military  organization  a  public  charity.  Phliadelphia  T«  Battery 
A,,  526. 

6.  **  Pavement.^^  No  particular  material  necessary  to  constitute  a 
pavement.    First  pavement  defined.    Mack  T.  Eddleman,  452. 

7.  Rule  in  Shelley's  case.    Will    Life  estate.    Grimes  T.  Shirk,  74. 

8.  **  Stop,  look  and  listen.^'  Binding  instructions,  where  the  facts 
of  the  collision  show  that  plaintiff  did  not  exercise  his  senses.  Hoi* 
den  T.  B.  B.,  1. 

0.  Suits  and  controversies.     Distinction  between.     Land  Co*  T* 
Weidner,  359. 
10.  Yice-prinoipal  and  colaborer.    Erilhoek  r.  B.  B»  592. 
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